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THE   SUPREME  COURT 


OF  TEOB 


STATE  OF  CALIFORNIA 


[No.  8,668.— Department  One.] 
November  6,  1882. 

CHARLES  H.  CONDEE  et  al.  u  HIRAM  M.  BARTON. 

Chanok  of  Conclusions  of  Law  before  Entry  of  Judgment.— The  dec- 
laration of  the  general  conclusion  of  law  from  the  facts  found  is  the 
rendition  of  the  judgment  in  so  far  that  when  entered  the  judgntent 
entered  may  relate  to  such  rendition  for  certain  purposes;  but  this  does 
not  make  the  conclusions  of  law  first  announced  final  and  beyond  the 
reach  of  the  Court  so  as  to  preclude  the  Court  from  changing  the  conclu- 
sions of  law  at  any  time  before  the  judgment  is  entered. 

Judgment,  When  Final. — A  judgment  is  not  final  until  it  is  recorded. 

BxAL  Estate  Broker— Commissions— Estoppel. — A  real  estate  broker  is 
not  estopped  from  claiming  his  commissions  because  the  memorandum 
of  agreement  between  himself  and  the  defendant  describes  the  defendant 
aA  owner  of  the  property  to  be  sold. 

Appeal  by  defendant  from  judgment  of  the  Superior  Court 
of  the  County  of  San  Bernardino,  and  from  an  order  vacat- 
ing and  setting  aside  the  decision  and  conclusions  of  law  in 
favor  of  defendant  and  thereupon  deciding  and  filing  conclu- 
sions of  law  in  favor  of  plaintiffs.    Rolfe,  J. 

Action  on  contract    The  complaint  set  forth  the  execution 
Gal.  Reps.  LXn-l  Pooolf> 
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of  an  agreement  in  writing,  its  performance  by  plaintiff^  and 
a  breach  thereof  by  defendant. 

The  agreement  wa»  as  follows : 

"  Memorandum  of  agreement  made  and  entered  into  this 
twenty-eighth  of  Jantrary,  JL  D,  1882,  hj  and  between  H.  ML 
Barton  of  the  first  part  and  Condee  &  Marshall,  parties  of  the 
second  part,  witnesseth  that  whereas  the  said  party  of  first 
part  is  the  owner  of  two  hundred  and  twenty  acres  of  land 
in  Lugonia  district,  known  as  the  Barton  tract,  in  San  Ber- 
nardino County,  State  of  California,  together  with  twenty* 
two  shares  of  water  in  Smmysidc  division  of  the  North  Fork 
ditch  of  the  Santa  Ana  Biver,  and  is  desirous  of  selling  the 
same  through  the  agency  of  the  said  Condee  &  Marshall. 

"  Now,  therefore,  it  is  hereby  agreed  between  the  partie' 
hereto  that  the  said  tract  of  land  togiether  with  the  water 
rights  shall  and  is  hereby  placed  in  the  hands  of  the  said  Con- 
dee &D  Marshall,  as  agents  for  sale,  on  the  following,  terms,  to 
wit, — the  tract  is  to  be  platted  and  mapped  and*  advertised, 
and  sold  in  such  tracts  as  the  said  Condee  &  Marshall  shall  seer 
fit,  and  all  realized  over  fifty-five  dollars  per  acre  shall  be  re- 
tained by  said  Condee  &  Marshall  as  commission  for  the  sale 
of  said  tract  of  land  and  water  rights,  and  the  said  Barton 
agrees  to  receive  not  less  than  one  quarter  cash  down  on  each 
sale  made  by  Condee  &  Marshall,  and  upon  receipt  of  said 
payment  the  said  Barton  agrees  to  execute  a  bond  for  a  deed 
allowing  the  balance,  three  fourths,  to  be  paid  in  equal  pay- 
ments of  one,  and  two,  and  three  years,  at  ten  per  cent,  per 
annum  interest;  interest  payable  semi-annually;  and  it  is 
further  agreed  that  the  said  Condee  &  Marshall  shall  have  one 
year  from  date  hereof  to  affect  the  sale  of  said  tract  of  land 
and  water  right  as  above  agreed. 

"Dated  at  San  Bernardino,  January  28, 1882. 

"H.M.  Barton, 
"  Condee  &  Maeshall." 

Defendant's  bill  of  exceptions  shows  the  following  facts: 
In  this  case,  on  this  third  day  of  July,  1882»  the  Court  signed 
and  filed  findings  of  fact  and  conclusions  of  law.  The  con- 
clusions of  law  are  in  the  following  words,  to  wit:  "As  con- 
clusions of  law,  the  Court  decides  that  the  plaintiffs  are  not 
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entitled  to  any  judgment  against  the  defendant,  but  that  the 
defendant  should  have  judgment  against  plaintiffs  for  his 
costs  and  disbursements  in  this  action  expended  and  incurred." 

Immediately  upon  the  announcement  by  the  Court  of  its 
decision  and  the  filing  of  the  said  findings  and  conclusions  of 
law,  the  plaintiffs  made  their  motion,  to  wit:  The  Court  hav- 
ing filed  its  findings  in  this  case,  plaintiffs  move  the  Court  for 
judgment  in  their  favor  on  the  findings  of  fact  as  filed,  and 
to  set  aside  the  conclusions  of  law  therein  made,  and  give 
judgment  for  plaintiffs  as  prayed  for.  Thereupon  the  Court 
ordered  that  entry  of  judgment  be  stayed  till  said  motion  was 
heard.  Subsequently,  on  September  4, 1882,  upon  argument 
of  said  motion,  and  before  the  Court  ruled  on  it,  the  defend- 
ant objected  to  its  being  allowed,  on  the  grounds:  1.  That  the 
Court  having  filed  its  findings  of  fact  and  conclusions  of  law, 
and  made  its  decision,  that  the  action  of  the  Court  can  not  be 
reviewed  except  upon  a  motion  for  a  new  trial  or  appeal  from 
the  judgment.  2.  That  the  findings  of  fact  do  not  support  a 
judgment  for  plaintiffs. 

The  Court  afterwards,  on  September  6,  1882,  made  and 
caused  to  be  filed  this  order  and  decision:  "  In  the  above-enti- 
tled cause,  the  Court  having  heretofore  filed  its  findings  of 
fact  and  conclusions  of  law,  and  thereupon  the  plaintiffs,  by 
their  attorney,  having  moved  the  Court  for  judgment  in  their 
favor  upon  the  facts  as  found  by  the  Court,  and  the  same 
having  been  fully  considered  by  the  Court,  it  is  now  ordered 
that  the  aforesaid  conclusions  of  law  in  favor  of  the  defend- 
ant be  vacated  and  set  aside,  and  upon  the  facts  so  found  as 
aforesaid,  the  Court  decides  and  finds  as  conclusions  of  law, 
that  plaintiff  are  entitled  to  judgment  against  the  defendant 
for  the  sum  of  four  thousand  four  hundred  dollars,  together 
with  costs  of  this  action.  Let  judgment  be  entered  accord- 
ingly." 

Thereupon  judgment  was  entered  for  plaintiffs.  After  de- 
cision in  department,  a  petition  for  hearing  in  bank  was  pre- 
sented and  denied. 

SattervMte  A  Curtis^  for  Appellant 

The  bill  of  exceptions  shows:  After  the  Court  bad  signed 
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and  filed  findings  of  fact  and  conclusions  of  law,  or  in  other 
words,  made  its  decision,  it  could  not  change  its  conclasions 
of  law  or  decision  except  upon  a  motion  for  a  new  trial.  Or 
if  the  point  could  not  be  reviewed  on  motion  for  new  trial, 
then  the  only  remedy  would  be  an  appeal  from  the  judgment. 
When  the  trial  is  by  the  Court,  the  filing  of  findings  of  fact 
and  conclusions  of  law,  is  the  rendition  of.  the  judgment. 
(C.  C.  P.,  §§  632,  633.) 

We  call  the  Court's  attention  to  the  fact,  that  no  other 
order  for  judgment  is  necessary  but  the  findings  and  conclu- 
sions of  law.  That  is  the  decision  which  authorizes  judg- 
ment to  be  entered  by  the  Clerk.  (C.  C.  P.,  §  633.)  This 
talk,  therefore,  by  lawyers  or  Courts,  about  the  "  order  for 
judgment  being  entered  in  the  minutes,"  is  entirely  gratu- 
itous in  a  case  like  this.  The  decision  of  the  Court  is  the 
judgment.  {Gray  v.  Palmer,  28  Cal.  416;  Col.  State  Tel.  Co. 
V.  Patterson,  1  Nev.  150.) 

"  The  judgment  is  not  always  rendered  immediately  after 
the  rendition  of  the  verdict,  or  even  after  the  findings  of  fact 
by  the  Judge,  because  a  special  verdict  may  be  returned,  and 
in  such  a  case  it  frequently  happens  that  what  judgment 
shall  be  rendered  thereon  is  reserved  for  argument.  So  after 
the  facts  have  been  found  by  the  Court,  wliat  conclusion  of 
law  (judgment)  follows  may  be  reserved  for  argument." 
{Gray  v.  Palmer,  28  Cal.  420.) 

When  the  jury  return  a  general  verdict,  that  is  the  rendi- 
tion of  the  judgment,  and  the  Clerk  must  enter  judgment  in 
conformity  thereto  within  twenty-four  hours.  (C.  C.  P., 
§  664.)  A  special  verdict  leaves  the  rendition  of  the  judg- 
ment to  the  Court.  (C.  C.  P.,  §  624.)  Therefore,  we  say 
that  when  a  special  verdict  is  returned,  or  findings  of  fact 
filed,  without  any  conclusions  of  law,  the  case  is  open  to  the 
Court  to  render  whatever  judgment  it  believes  is  correct. 
But  when  a  general  verdict  is  returned,  or  findings  of  fact 
and  conclusions  of  law  are  filed,  the  Court  can  not  vacate  or 
set  either  aside,  except  upon  a  motion  for  new  trial  under 
Code  of  Civil  Procedure,  Sections  633,  657.  (27  Cal.  688; 
38  id.  528;  42  id.  507;  43  id.  452;  Loa  Angelea  Co.  Barik  v. 
JRaynor,  9  P.  C.  L.  J.  743;  61  Cal.  507.) 
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Henry  M.  Willis  and  0.  W.  C.  Rowell,  for  Bespondente. 

A  new  trial  is  a  re-examination  of  an  issue  of  fact  (Code 
C.  P.,  §  656.)  When  the  facts  are  found  by  the  Court  cor- 
rectly, why  ask  for  a  re-examination  of  the  issues  of  fact 
Qui  bono.  It  is  ui-ged  that  Subdivision  7  of  Section  657, 
C.  C.  P.,  applies.  Such  is  not  my  construction.  That  means 
such  an  error  of  law  in  the  admission  or  rejection  of  testi- 
mony or  giving  an  instruction  as  would  or  might  have  pro- 
duced a  change  in  the  verdict  of  the  jury  or  decision  of  the 
Court  A  change  in  the  facts  found  or  established  by  proper 
evidence  on  trial  (Oamhert  v.  Hart,  44  Cal.  542;  Martin  v. 
Afatfield  ,49  id.  42.) 

When  no  errors  in  the  admission  or  rejection  of  testimony 
or  instructions  given  are  assigned,  and  it  is  conceded  the 
facts  are  properly  found,  but  the  Court  at  first  comes  to  a 
wrong  conclusion,  it  is  the  duty  of  counsel  and  proper  prac- 
tice to  call  the  trial  Court's  attention  to  its  error  and  have  it 
corrected  before  final  judgment  The  trial  Court  has  full 
control  over  its  records  until  an  appeal  is  prosecuted  to  this 
Court.  (Browner  v.  Davis,  15  Cal.  9;  Swain  v.  Naglee,  19 
id.  127 ;  Heyeler  v.  Hendsell,  27  icL  491 ;  Branger  v.  Chevalier, 
9  id.  172;  Leviaton  v.  Swan,  33  id|480;  Estate  of  Schroeder, 
46  id  305;  MuUiken  v.  HuU,  5  id.  245.) 

When  the  findings  of  fact  are  defective  they  may  be  cor- 
rected on  motion.  {Pralus  v.  Jefferson  0.  &  S.  M.  Co.,  34  id. 
558;  Hathaway  v.  Ryan,  35  id.  188;  Cowmg  v.  Rogers,  34 
id.  648.)  K  the  trial  Court  can  correct  an  error  of  fact  on 
its  being  pointed  out,  why  not  an  error  of  law  ? 

The  Court: 

We  know  of  no  principle  that  would  estop  the  plaintiffs 
from  claiming  their  commission,  because  the  "  memorandum 
of  agreement"  describes  the  defendant  as  owner  of  the  prop- 
erty to  be  sold. 

We  can  see  no  objection  to  the  practice  of  changing  the 
conclusions  of  law,  based  upon  the  finding  of  facts  at  any 
time  before  judgment  is  entered.  The  declaration  of  the 
general  conclusion  of  law  from  the  facts  found,  is  the  rendi- 
tion of  the  judgment  in  so  far,  as  that,  when  entered,  the 
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judgment  entered  may  relate  to  such  rendition  for  certain 
purposes.  But  this  does  not  make  the  conclusions  of  law 
first  announced  final  and  beyond  the  reach  of  the  Court. 
There  is  no  judgment  which  is  final  imtil  a  judgment  is 
recorded. 
Judgment  and  order  affirmed 


[No.  7,518.~I>epartment  One.] 
NoYember  8,  1882. 

BOWENA  O.  STEELE  v.  BOARD  OF  SUPERVISORS 
OF  MERCED  COUNTY. 

Skbvicb  of  KoncB  ft  Maii/— Appeal— Notice  oar.  Appeal— Disuibsal  of 
Appeal.— On  the  authority  of  Bted  t.  AUiMm,  10  P.  C.  L.  J.  239,  ap- 
peal diamiBsed. 

Appeal  by  defendants  £rom  the  judgment  of  the  Superior 
Court  of  the  County  of  Merced.    Marks,  J. 

Petition  for  writ  of  mandate  to  compel  the  Board  of  Super- 
visors of  Merced  County  to  award  the  county  printing  to  the 
plaintiff.  The  petition  f o»  the  writ  was  filed  in  the  Superior 
Court  of  Merced  County  on  August  27, 1880.  Defendants 
demurred  to  the  writ;  the  demurrer  was  overruled,  and  de- 
fendants declining  to  answer,  judgment  was  given  against 
them.    The  notice  of  appeal  was  dated  November  5,  1880. 

As  appears  from  return  of  service  indorsed  thereon,  it  was 
served  on  the  sixth  day  of  November,  1880,  on  the  plaintiff, 
Rowena  G.  Steele,  personally,  at  the  county  of  Merced,  by 
the  Sheriff  of  that  county.  The  affidavit  of  service  of  the 
notice  upon  the  plaintiff's  attorney  is  in  the  words  and  figures 
following: 

"  State  of  California,  County  of  Merced,  ss.:  Zue  GL  Peck, 
being  duly  sworn,  deposes  and  says:  he  is  a  white  male  citi- 
zen over  the  age  of  twenty-one  years,  and  he  is  clerk  in  the 
office  of  Frank  BL  Farrar,  District  Attorney  of  Merced  County, 
California.  That,  as  such  clerk,  he  did,  oh  the  eighth  day  of 
November,  A.  D.  1880,  deposit  in  the  United  States  post-office 
in  the  town  of  Merced,  county  of  Merced,  State  of  CaUfomia^ 
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a  sealed  envelope  with  a  six-cent  United  States  postage  stamp 
imprinted  thereon,  containing  a  true  and  correct  copy  of  the 
annexed  notice  of  appeal,  and  directed  to  Mrs.  Laura  DeForce 
Gordon,  29  Montgomery  Block,  San  Francisco,  CaJifomia. 

*'  That  affiant  is  informed  and  believes,  and  so  states  the 
facts  to  be,  that  said  Laura  DeForce  Gordon  is  the  attorney 
of  record  for  the  plaintiff  in  the  action  wherein  the  annexed 
notice  of  appeal  is  given,,  and  that  her  place  of  business  is  at 
29  Montgomery  Block,  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California.  ZuE  Q.  Peck." 

Respondent  moved  to  dismiss  the  appeal  on  the  ground 
that  no  service  of  the  notice  of  appeal  was  shown  in  the 
transcript  on  appeal 

Laura  De  Force  Oordoft^  for  the  motion. 

This  appeal  should  be  dismissed,  as  there  is  nothing  in  the 
transcript  to  show  or  prove  service  of  "  Notice  of  Appeal," 
which  must  be  shown.  {Hildreth  v.  Owindoriy  10  CaL  490.) 
The  alleged  service  on  Bowena  Q.  Steele  by  the  Sheriff  per- 
sonally is  nugatory  and  void.  (0.  C.  P.,  §  1015;  Orantv. 
White,  6  Cal.  55;  Abrahams  v.  Stokes,  39  ii  150;  Whittle  v. 
Emrier,  55  id.  395;  PrescoU  v.  Salthouse,  53  id.  221.)  The 
only  proof  offered  is  a  pretended  •service  shown  by  the  affi- 
davit of  Zue  G.  Peck,  which  affidavit  is  manifestly  insufficient 
in  the  following  particulars: 

1.  It  does  not  show  that  the  residence  or  place  of  business 
of  the  parties  giving  notice  is  in  a  different  place  than  that 
of  the  respondent's  attorney,  to  whom  they  thus  attempt  to 
give  notice.  Service  by  mail  can  only  be  made  where  the 
persons  making  the  service  and  the  person  to  whom  it  is  to 
be  made,  reside,  or  have  their  places  of  business,  in  different 
places,  between  which  there  is  a  regular  communication  by 
mail  (C.  C.  P.,  §  1012;  Moore  v.  Besse,  35  CaL  184;  Schenck 
V.  McKie,  4  How.  Pr.  246.) 

2.  The  affidavit  of  Peck  fails  to  show  a  single  step  towards 
a  valid  service  of  "  Notice  of  Appeal."  It  does  not  show  that 
the  mailing  of  the  notice  was  done  at  the  request  of  the  ap- 
pellants or  their  attorney,  or  on  their  behalf.  Without  some 
authority  to  do  so,  he  had  no  right  to  mail  the  notice,  and  it 
should  be  disregarded.    (McMillan  v.  Reynolds,  11  Cal.  379.) 
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3.  It  does  not  show  that  the  postage  was  paid  The  affi- 
ant's statement  there  was  "  a  six-cent  U.  S.  postage-stamp 
imprinted  upon  the  envelope,"  inclosing  "  annexed  Notice  of 
Appeal/'  does  not  indicate  whether  that  amount  was  sufficient 
to  pay  the  postage  on  the  same,  nor  does  he  state  that  the 
said  stamps  were  uncanceled 

4.  The  affidavit  of  the  mailing  of  the  notice  does  not  show 
that  the  notice  of  appeal  mentioned  in  said  affidavit  was  the 
notice  of  appeal  in  this  cause,  or  to  what  cause  it  did  refer. 

5.  The  affidavit  fails  to  state  that,  at  the  time  of  the  mail- 
ing of  the  notice,  the  residence  or  place  of  business  of  the 
plaintiff's  attorney  was  in  the  City  and  County  of  San  Fran- 
cisco, to  which  place  he  swore  he  had  addressed  the  said  notice 
on  the  eighth  day  of  November,  1880,  although  the  affiant  says 
he  "believes"  that  on  the  fifteenth  day  of  November,  1880,  the 
date  on  which  the  jurat  is  made  to  the  said  affidavit,  that  the 
place  of  business  of  plaintiff's  attorney  is  in  the  said  City  and 
County  of  San  Francisco ;  but  there  is  nothing  in  this  affidavit 
of  mailing  notice  that  even  pretends  to  show  that  the  residence 
of  plaintiff^s  attorney  was  in  San  Francisco  at  the  date  of 
mailing  the  notice.  There  is  an  interval  of  seven  days  between 
the  time  of  mailing  notice  and  the  making  of  the  affidavit 
that  "affiant  believes  the  place  of  business  of  plaintiff's  attor- 
ney to  be  in  San  Francisco."  It  is  wholly  immaterial  where 
plaintiff's  attorney  resided  seven  days  after  the  mailing  of 
the  notice.  Where  did  she  reside  or  have  her  place  of  business 
on  the  eighth  of  November,  1880,  the  date  of  mailing  of  the 
notice  ?    (Moore  v.  Besse,  ewpra,) 

C.  The  affidavit  contains  no  mention  that  there  is  a  regular 
communication  by  mail  between  the  plax^e  of  business  of  the 
person  giving  notice  and  the  person  to  .whom  the  notice  is 
given,  as  is  positively  required  by  the  statute.  (C.  C.  P.,  § 
1012.)  Nor  does  it  show  that  there  is  any  communication  by 
mail  whatever,  which  renders  the  pretended  service  fatally 
defective,  and  must  be  so  regarded.  {People  v.  AlaTneda  T. 
P.  Road  Co.,  30  Cal.  182.)  The  affidavit  of  service  is  in- 
effectual, if  not  strictly  in  compliance  with  the  statute.  (Peo- 
X>U  V.  Alameda  K  Road  Co,,  and  cases  cited,  30  id.  182;  Doll 
V.  Smith,  32  id.  475.)  "The  appeal  should  show  due  service." 
(Franklin  v.  Reiner,  8  id  341.)    "Unless  it  affirmativdy  ap- 
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pear  in  the  recjord  that  a  copy  of  the  notice  of  appeal  has 
been  served  upon  the  aJvorio  party  or  his  attorney,  the 
Supreme  Court  cannot  take  jurisdiction  of  the  case.  {Hil- 
dreth  v.  Gwindon,  10  id.  490.) 

Frank  H,  Farrar  9J}i  P.  D.  Wiggintony  contra. 

The  Court  : 

The  motion  to  diF/riiss  the  appeal  in  this  case  is  sustained 
on  the  authority  o2  Eeed  v.  Allison,  10  P.  C.  L.  X  239,  and 
cases  cited  thereirj. 

ApperJ  cLisfD'iSSfjA. 


[No.  7,166— In  Bank.] 
KoTember  9,  1882. 


PIERRE  PRIET  et  al.  u  CHARLES  HUBERT  et  al. 

yinvTY  WAiiRANT— DUPOKT  Stretst  COMMISSION.— Action  brought  under 
the  fifteenth  section  of  the  Act  to  authorize  the  widening  of  Dupont 
S^X3ct  in  the  City  and  County  of  San  Francisco  (Statutes  1S7&-6,  p.  433). 
Hunter,  one  of  the  defendants,  was  the  owner  of  a  lot  of  land,  and  plaint- 
iffs had  a  leasehold  interest  therein.  The  Dupont  Street  Commissioners 
assessed  the  damages  to  the  lot  at  ten  thousand  nine  hundred  and  thirty- 
two  dollars  in  favor  of  Hunter,  '*  and  to  all  owners  and  claimants,  known 
and  unknown.  **  A  warrant  (No.  92)  was  drawn  on  the  Dupont  Street 
Fund  in  favor  of  Hunter  for  the  ten  thousand  nine  hundred  and  thirty- 
two  dollars,  and  was  by  him  indorsed  to  one  Tibbey,  who  was  Secretary 
of  the  Board  of  Commissioners.  Afterwards,  the  Board  ascertaining  that 
there  was  a  lease  of  the  lot,  and  a  doubt  or  dispute  about  the  value 
thereof  and  of  the  damages,  drew  another  warrant  (No.  114),  the  one  in 
controversy,  payable  out  of  the  same  fund  and  for  the  same  amount^  and 
deposited  it  with  the  defendant  Beynolds,  as  County  Clerk,  and  notified 
the  defendant  Hubert,  %s  Treasurer  of  the  City  and  County,  of  the  draw- 
ing and  depositing  thereof,  and  of  the  description  of  the  lot  of  land 
covered  by  warrant  114.  Afterwards  Hubert,  through  a  deputy,  paid 
in  full  to  Tibbey  warrant  No.  92.  The  Court  below  held  the  payment 
was  to  Hunter,  received  by  his  authorized  agent,  and  was  in  full  satis- 
faction of  the  award  and  of  warrant  No.  114,  and  denied  relief  as 
against  the  defendants  Hubert,  Treasurer,  and  Reynolds,  County  Clerk. 
In  this  Court,  Held:  If  the  finding,  that  warrant  No.  92  was  de- 
livered to  and  left  with  Tibbey  by  defendant  Hunter,  **with  power 
and  authority  from  said  Hunter  to  deliver  the  same  to  defendant  Hu- 
bert, Treasurer,  and  collect  and  receive  from  him  the  amount  ex- 
pressed therein,'*  means  that  there  was  an  actual  agreement  between 
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Hunter  and  Tibbey,  to  the  effect  that  the  latter  ahonld  collect  the  war- 
rant, either  for  bimaelf  or  Hunter,  the  evidence  does  not  support  the 
finding.  The  evidence  clearly  shows  that  the  warrant  was  to  be  left  with 
Tibbey,  "  to  be  placed  in  the  hands  of  the  County  Clerk"  until  such  time 
as  the  dispute  between  Hunter  and  the  plainti£b  should  be  determined. 

When  Payment  bt  Tbeabubeb  is  Violation  of  Oiticial  Duty.— The  pay- 
ment by  the  Treasurer,  with  full  knowledge  of  the  facts,  to  Tibbey  of  the 
moneys  which  he  himself  had  set  apart  for  the  payment  of  warrant  No. 
1 14  was  made  in  violation  of  his  official  duty. 

E?rECT  OF  Unauthobized  Payment. —Such  payment  to  Tibbey  of  the  money 
which  should  have  been  reserved  for  distribution  in  accordance  with  the 
decree,  herein,  was  not  a  payment  to  Hunter;  nor  could  the  plaintifis  be 
deprived  of  their  interest  in  warrant  No.  114,  or  the  proceeds  thereof, 
by  the  circumstance  than  the  Treasurer  had  paid  a  like  sum  to  another 
person  upon  another  warrant  in  which  the  plaintiffs  had  no  interest. 

Pasties — Bill  in  Equity— Emcr  ov  Degree  in  this  Case. — Section  15  of 
the  Act,  provides  that  a  party  in  interest  may  in  a  case  like  this  proceed 
against  the  Treasurer  by  a  bill  in  equity;  all  persons  ii^  interest,  if  known, 
being  made  parties.  And  it  was  the  intent  of  the  Legislature  that  the 
decree  of  the  Court  should  adjudicate  the  conflicting  claims  and  provide 
for  a  just  and  proper  distribution  between  the  claimants  and  should  con- 
clusively determine  the  duty  of  the  Treasurer  to  pay  to  the  parties  ad- 
judged to  have  an.  interest  in  the  warrant  the  sum  decreed  to  be  the 
value  of  such  interest. 

DniEcnoNS  as  to  Pboceedings  and  Decree. — In  this  case  directions  given 
as  to  the  proper  proceedings  to  be  taken,  and  decree  to  be  entered  by  the 
Court  below. 

Appeal  by  plaintiffs  from  the  judgment  in  the  Twelfth 
District  Court,  City  and  County  of  San  Francisco,  in  favor  of 
the  defendant  Charles  Hubert,  and  from  the  order  denying 
plaintiff's  motion  for  a  new  trial.  Appeal  by  defendant  David 
Hunter  from  the  judgment  in  said  Court  against  him  in  favor 
of  the  plaintiffs,  and  from  the  judgment  in  favor  of  the  de- 
fendants Charles  Hubert  and  Thomas  H.  Reynolds,  and  also 
from  the  order  denying  a  motion  for  a  new  trial.    Daingee- 

FIELD,  J, 

This  is  an  action  brought  by  plaintiffs  to  have  determined 
the  respective  interests  of  the  plaintiffs  and  the  defendant 
David  Hunter  in  a  warrant.  No.  114,  drawn  by  the  Board  of 
Dupont  Street  Commissioners  in  the  City  and  County  of  San 
Francisco  upon  the  City  and  County  Treasurer  to  pay  the 
damages  assessed  under  the  Act  of  March  23, 1876,  (Stats. 
1875-6  p.  433),  and  deposited  with  the  defendants  Thomas  H. 
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Beynolds,  as  Clerk  of  the  City  and  Couoty,  under  the  provis- 
ions of  Section  15  of  the  Act. 

The  Court  below  gave  judgment  in  favor  of  the  plaintiffs 
against  the  def eadant  David  Hunter  for  the  sum  of  one  thou- 
sand aiK hundred  and  fifty  dollars  as  damages;  and  judgment 
in  favor  of  the  defendants  Charles  Hubert  and  Thomas  H. 
Beynolds  as  against  both  plaintiffs  and  the  defendant  Hunter. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

D,  H.  Whittemore,  for  Flaintifis  (Appellant  and  Respondent). 

He,  after  a  statement  of  the  evidence  and  argument  upon 
the  facts,  concluded:  ''We  aro  satisfied  with  our  judgment 
against  Hunter,  and  he  is  greatly  to  blame  for  placing  it  in 
Tibbey's  power  to  get  the  money — ours  as  well  as  his  own — 
and  he  is  cleaxly  responsible  to  us.  It  is  only  in  the  event 
that  the  judgment  between  Hunter  and  Hubert  is  reversed, 
that  we  ask  to  have  the  judgment  between  plaintiff  and 
Hubert  reversed." 

H.  J.  Tilden,  for  David  Hunter,  Appellant. 

Warrant  No.  92  was  never  issued  by  the  Commissioners. 
Issue  is  to  send  out,  to  put  in  circulation  for  use.  (Webster's 
Diet)  Nor  was  there  any  authority  for  the  drawing  of  war- 
rant No.  92.  It  was  never  delivered  to  Hunter,  but  was  kept 
by  H  S.  Tibbey,  the  Secretary  of  the  Commissioners  to  be 
deposited  with  the  County  Clerk  as  required  by  said  Act- 
Nor  was  it  indorsed.  Indorsement  consists  in  writing  one's 
name  on  a  negotiable  instrument,  and  delivering  it  another 
person  with  intent  to  pass  the  title.  (Civil  Code,  §§  3108, 
3123 ;  Story  on  Promissory  Notes,  §  120,  a;  Marston  v.  Allen, 
8  M.  &  W.  499.) 

Certainly  the  evidence  does  not  show  that  Hunter  delivered 
it  to  Tibbey,  or  intended  to  pass  the  title  to  him  or  any  one ; 
nor  is  it  negotiable.  A  negotiable  instrument  is  one  for  a 
fixed  amount  and  payable  absolutely,  and  not  from  any  par- 
ticular fund.  (3  Kent,  side  page  76 ;  Story  on  Bills  of  Ex- 
change, §  46 ;  Civil  Code,  §  3095.)  Warrants  drawn  on  the 
County  Treasurer  are  not  negotiable.  (People  v.  Gray,  23 
CaL  125 ;  Dana  v.  San  Francisco,  19  id.  486 ;  Argenta  v.  San 
Frandaco,  16  id.  275 ;  Martin  v.  San  Francisco,  id.  285.) 
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Tibbey  was  acting  in  his  official  capacity  as  Secretary  of 
the  Dupont  Street  Commissioners  at  the  time  and  in  the 
matter  of  the  signing  of  said  warrants  by  Hunter,  and  in  re- 
taining warrant  No.  92 ;  and  he  retained  it  as  such  Secretary, 
in  obedience  to  a  law  binding  both  on  Tibbey  and  on  defend- 
ant Hunter,  in  order  that  said  Commissioners  could  deposit 
it  with  the  County  Clerk.  Tibbey  did  not  retain  the  warrant 
as  indorsee.  Hunter  had  no  reason  to  suppose  that  the  Com- 
missioners would  not  perform  their  duty  and  comply  with 
the  provisions  of  said  Act,  and  deposit  said  warrant  with  the 
County  Clerk. 

If  the  Treasurer  had  paid  the  warrant  in  good  faith,  and 
without  notice  of  the  facts,  there  might  be  some  excuse  for 
the  payment;  but  the  Treasurer  had  notice  of  the  drawing  of 
warrant  No.  114  for  the  award  of  damages  to  said  lot  No.  2, 
block  No.  118;  he  was  the  Treasurer  of  the  Dupont  Street 
Commissioners,  was  served  with  written  notice  of  the  drawing 
of  warrant  No.  114  for  the  damages  to  said  lot,  and  registered 
the  warrant  on  July  14, 1877.  (See  Civil  Code,  §§  18  and  19; 
Mcav/re  v.  Totun  of  Oxford^  94  U.  S.  432 ;  Christy  v.  SvUi- 
van,  50  Cal.  338 ;  Wade  on  Notice,  §  439 ;  Commercial  Bank 
of  Rochester  v.  Colt,  15  Barb.  606.) 

If  warrant  No.  92  had  been  a  negotiable  instrument,  the 
payment,  under  the  circumstances  of  this  case,  would  not 
have  been  valid. 

The  rule  is  that  a  payment  is  valid  only  when  made  bona 
fide,  without  any  knowledge  of  facts  which  justly  impair  or 
destroy  the  rights  of  the  holder.  (Story  on  Bills  of  Exchange, 
§  450 ;  Redington  y.  Woods,  45  Cal.  421 ;  Dresser  v.  Missouri 
E,  R,  93  U.  S.  93;  Civil  Code,  §  3164.) 

The  Court  erred  in  rendering  a  money  judgment  against 
defendant  Hunter  and  in  favor  of  the  plaintiff,  because,  as 
stated  above,  this  is  an  equitable  action  in  the  nature  of  a 
special  proceeding  for  the  just  distribution  of  warrant  No. 
114,  as  provided  by  section  15  of  said  Act,  and  not  an  action 
for  damages. 

I  respectfully  submit  that  the  judgment  should  be  reversed 
and  a  judgment  entered  distributing  the  warrant  No.  114  be- 
tween the  plaintiff  and  defendant  David  Hunter. 
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J,  F,  Cowdery  and  W.  C.  Burnett,  for  Bespondents  Hubert 
and  Reynolds. 

Warrant  No.  92  was  issued  by  the  Board  of  "Dupont 
Street  Commissioners"  under  their  official  seal,  used  by  the 
Board  to  verify  their  official  acts  (Stat.,  §  4),  April  20,  1877, 
for  ten  thousand  nine  hundred  and  thirty-two  dollars,  for  the 
award  for  damages,  etc.,  to  David  Hunter,  or  order,  signed  by 
the  President  and  Secretary  of  the  Board;  and  there  was  not 
from  that  time  any  power  in  the  Board  to  issue  another  war- 
raiit  for  the  identical  damagea     (Stats.,  §§  11,  14,  15.) 

There  was  but  one  "  Dupont  Street  Fund,"  and  that  was 
created  by  the  statute,  and  consisted  of  all  the  moneys  aris- 
ing from  the  sale  of  bonds,  and  no  subdivisions  thereof  are 
provided  for  by  the  statute;  and  all  of  said  moneys,  whether 
placed  in  bags,  boxes,  or  anywhere  else  in  the  Treasurer's 
office,  were  simply  moneys  in  gross  of  the  "  Dupont  Street 
Fund,"  and  were  payable  upon  the  presentation  of  warrants 
as  they  came  in. 

Warrant  No.  92  was  drawn  to  David  Hunter,  or  order,  and 
indorsed  by  him,  "  Ercceived  payment,  David  Hunter."  The 
principles  of  "  indorsements,"  mentioned  in  appellant's  points 
and  authorities^  do  not  reach  the  case  of  an  admission  of  pay- 
ment. 

McKiNSTRY,  J.: 

The  action  was  brought  under  the  fifteenth  section  of  an 
Act  to  authorize  the  "widening  of  Dupont  street."  (Stats. 
1875-1876,  p.  433.)    The  section  reads: 

"  In  all  cases,  when  the  owner  or  owners  of  any  subdivis- 
ion of  land  taken  for  the  widening  of  said  street,  or  of  any 
improvements  destroyed  or  injured,  is  or  are  unknown,  or  is 
or  are  known  to  be  laboring  under  any  legal  disability,  and 
in  cases  where  there  are  liens  or  incumbrances,  or  leases,  or 
conflicting  claims,  or  disputes  or  doubts  about  the  title  of  any 
lot  or  subdivision  of  land,  which  can  not  be  adjusted  between 
the  parties  in  interest,  in  all  such  cases  it  shall  be  the  duty 
of  the  Board  of  Commissioners  to  draw  a  warrant  on  the 
Treasurer  of  said  city  and  county,  payable  out  of  said  Dupont 
Street  Fund,  for  the  amount  awarded  in  eacU  case  as  the 
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value  of  the  respective  lots  of  land  taken  for  said  street,  or 
for  damages  awarded  on  account  of  improvements  destroyed 
or  injured  by  reason  of  the  widening  thereof,  as  fixed  in  said 
report,  and  to  deposit  said  warrant  with  the  County  Clerk 
of  said  city  and  county ;  and  thereupon,  and  on  proof  of  the 
same,  the  said  Board  shall  be  entitled  to  be  put  in  possession 
of  such  lots  of  land  as  shall  be  taken  for  said  street,  in  the 
same  manner  as  provided  in  Section  16  of  this  Act,  and  the 
title  to  said  lots  of  land  shall  thenceforth  be  vested  in  said 
city  and  county  as  effectually  as  if  the  same  had  been  con- 
veyed by  deed  executed  by  the  true  owners  thereof.  Said 
Board  shall  also  notify  the  said  Treasurer  of  the  drawing  of 
said  warrant,  and  furnish  him  with  a  description  of  the  lot 
referred  to  by  said  warrant;  and  the  parties  in  interest  in 
said  lot  may  proceed  against  the  Treasurer  by  bill  in  equity 
for  an  adjudication  to  settle  the  conflicting  claims  to  the 
same,  or  to  provide  for  its  just  and  proper  distribution,  in 
which  suit  all  parties  in  interest  or  dispute  shall  be  made 
parties,  if  known.  On  entry  of  a  final  decree  of  Court  in 
such  action,  the  said  County  Clerk  shall  deliver  the  warrant 
to  the  party  or  parties  entitled  thereto,  according  to  the  or- 
der of  the  Court.  The  only  requisition  upon  the  Treasurer 
shall  be  to  answer  whether  he  has  the  money  in  the  *Dupont 
Street  Fund '  to  pay  the  warrant  when  presented." 

The  Court  below  found  that  the  Dupont  Street  Commis- 
sioners assessed  the  damages  for  the  lot  described  in  the  com- 
plaint at  ten  thousand  nine  hundred  and  thirty-two  dollars, 
and  £U3sessed  the  same  in  favor  of  David  Hunter,  one  of  de- 
fendants, "  and  to  all  owners  and  claimants,  known  and  un- 
known," 

The  Court  also  found  "  that  on  the  twentieth  day  of  April, 
1877,  the  Board  of  Dupont  Street  Commissioners  drew  a  war- 
rant, such  as  was  provided  for  in  such  cases  by  said  Act  of 
tne  Legislature,  in  favor  of  said  David  Hunter,  for  said  sum 
of  ten  thousand  nine  hundred  and  thirty-two  dollars,  gold 
coin,  payable  out  of  the  Dupont  Street  Fund,  provided  for  in 
said  Act,  and  being  for  the  award  and  assessment  aforesaid, 
which  warrant  was  numbered  ninety-two  (92),  and  was  in 
the  words  and  figures  as  set  out  by  copy  in  the  amended  an- 
swer of  defendants,  Hubert,  Treasurer,  and  Reynolds,  County 
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Clerk,  of  the  City  and  County  of  San  Francisco,  filed  herein 
on  the  eighteenth  day  of  September,  1879,  and  was  signed  by 
the  President,  and  countersigned  by  the  Secretary  Qf  said 
Board,  as  were  all  other  warrants  ever  drawn  by  that  Board, 
and  indorsed  as  follows,  viz.:  '  No.  92,  $10,932.  Warrant  on 
Dupont  Street  Fund,  in  favor  of  D.  Hunter.' 

"That  afterwards,  on  the  twenty-seventh  day  of  April, 
1877,  said  defendant.  Hunter,  indorsed  said  warrant  No.  92 
as  follows,  viz. :  '  David  Hunter,'  which  indorsement  was  wit- 
nessed in  writing,  as  follows,  viz.:  'Indorsement  correct,  H. 
S<  Tibbey ;'  and  at  the  same  time  last  aforesaid,  said  Hun- 
ter further  indorsed  said  warrant  No.  92,  as  follows,  viz.: 
'Received  payment,  David  Hunter,*'  which  indorsement  last 
aforesaid  was  then,  and  had  been  for  years  last  preceding 
that  time,  and  still  is,  the  usual  indorsement  acknowledging 
receipt  of  money  due  upon  warrants  upon  the  treasury  of  said 
City  and  County  of  San  Francisco. 

"  That  at  the  time  last  aforesaid,  said  warrant  No.  92  -was 
delivered  to  said  Hunter,  and  by  him  delivered  to  and  left 
with  one  Henry  S.  Tibbey,  with  power  and  authority  from 
said  Hunter  to  deliver  the  same  to  defendant  Hubert,  Treas- 
urer, as  aforesaid,  and  collect  and  receive  from  him  the 
amoupt  expressed  therein  of  ten  thousand  nine  hundred  and 
thirty-two  dollars,  gold  coin. 

"  That  afterwards,  on  the  ninth  day  of  July,  1877,  said 
Board  found  that  there  was  the  said  lease  of  said  lot,  and  a 
doubt  or  dispute  about  the  value  thereof,  and  of  any  damages 
to  the  leasehold  interest  thereunder  caused  by  the  widening 
of  Dupont  street  under  said  Act  of  the  Legislature,  drew  an- 
other warrant,  No.  114,  payable  out  of  said  fund,  for  the 
same  amount  of  ten  thousand  nine  hundred  and  thirty-two 
dollars,  for  which  said  warrant  No.  92  had  been  drawn,  as 
aforesaid,  and  so  awarded  to  said  lot  of  land,  as  hereinbefore 
stated,  and  deposited  the  same  with  defendant  Reynolds, 
County  Clerk,  and  on  the  fourteenth  day  of  July,  1877,  noti- 
fied defendant  Hubert,  Treasurer,  of  the  drawing  and  deposit 
thereof,  and  of  the  description  of  the  lot  covered  by  said 
warrant  No.  114. 

"That  on  the  thirtieth  day  of  August,  1877,  said  Tibbey 
presented  said  warrant  No.  92  pursuant  to  his  power  and 
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authority  aforesaid,  to  said  defendant  Hubert,  Treasurer,  who 
paid  the  same  to  him  on  that  day  out  of  the  money  in  the 
Dupont  Street  Fund  to  its  full  amount  of  ten  thousand  nine 
hundred  and  thirty-two  dollars,  gold  coin,  and  marked  the 
said  warrant  No.  92  *  paid '  and  filed  the  same  in  his  ofiice. 

"  That  at  the  time  of  such  payment  defendant  Hubert  had 
no  notice,  nor  had  he  ever  received  any  notice  that  said  war- 
rant No.  92  was  drawn  for  the  value  of  the  identical  lot  and 
damages  for  which  warrant  No.  114  was  drawn. 

"  That  said  Hunter  and  said  plaintiffs  are  the  only  persons 
who  have  ever  claimed  any  part  of  said  award  of  ten  thou- 
sand nine  hundred  and  thirty-two  dollars,  and  said  Hunter  is 
the  only  person  who  has  ever  claimed  the  whole  thereof." 

If  the  finding,  that  warrant  No.  92  was  delivered  to  and 
left  with  one  Henry  S.  Tibbey  (Secretary  of  the  Dupont 
Street  Commissioners,  by  defendant  Hunter,  "with  power 
and  authority  from  said  Hunter  to  deliver  the  same  to  de- 
fendant Hubert,  Treasurer  as  aforesaid,  and  collect  and  receive 
from  him  the  amount  expressed  therein  of  ten  thousand  nine 
hundred  and  thirty-two  dollars,  gold  coin,"  means  that  there 
was  an  actual  agreement  between  Hunter  and  Tibbey  to  the 
effect  that  the  latter  should  collect  the  warrant,  either  for  him- 
self or  for  Hunter,  the  evidence  does  not  support  the  finding. 
The  evidence  clearly  shows  that  the  warrant  was  to  be  left 
with  Tibbey  "  to  be  placed  in  the  hands  of  the  County  Clerk" 
until  such  time  as  the  dispute  between  defendant  Hunter  and 
the  present  plaintiff  should  be  determined.  As  there  was 
nothing  on  the  face  of  No.  92  to  indicate  that  it  represented 
the  award  for  the  property  in  which  the  plaintiff  claims  an 
interest,  it  may  be  that  Hunter,  by  indorsing  it  as  he  did, 
clothed  Tibbey  with  its  ostensible  ownership,  and  that  those 
ignorant  of  the  real  arrangement  between  the  parties  might 
assume  Tibbey  to  be  the  owner.  It  may  be  that,  by  reason 
of  such  indorsement,  the  Treasurer  would  have  been  justified 
in  pajdng  the  warrant  to  Tibbey — had  he  been  in  a  position 
to  defend  the  payment  of  warrant  No,  92  to  any  one. 

The  moneys  awarded  for  the  lot  of  land  described  in  the 
complaint,  and  improvements  thereon,  were  not  paid  to  Hun- 
ter or  to  anyone  authorized  by  Hunter  to  receive  them,  Hun- 
ter, personally,  has  never  received  them,  and,  if  he  is  to  be 
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treated  as  having  received  them  it  is  because  he  is  estopped 
by  his  indorsement  of  warrant  No.  92  from  denying  that 
Tibbey  was  authorized  to  receive  them  for  him.  But  such 
estoppel  could  only  be  asserted  by  the  Treasurer  in  case  he 
had  paid  to  Tibbey  the  sum  called  for  by  the  warrant,  in  ig- 
norance of  the  fact  that  Tibbey  was  not  authorized  to  receive 
the  money.  The  evidence  shows,  beyond  dispute,  that  the 
Treasurer  paid  to  Tibbey  the  sum  called  for  by  No.  92  in 
violation  of  his  official  duty,  and  with  full  knowledge  that  92 
represented  the  amount  of  damages  allowed  for  the  property 
to  which  the  present  plaintiff  asserted  a  claim,  and  that  he 
paid  92  with  the  money  which  he  himself  had  set  aside  for 
the  pajnment  of  114,  then  on  deposit  with  the  County  Clerk  to 
await  the  determination  of  this  action.  The  payment  to  Tib- 
bey of  the  money  which  should  have  been  reserved  for  dis- 
tribution in  accordance  with  the  decree  herein,  was — ^under 
the  circumstances — ^no  more  a  pa3rment  to  Hunter  than  would 
have  been  a  payment  of  the  sum  to  a  stranger,  or  an  appro- 
priation of  it  by  the  Treasurer  himself.  (To  avoid  any  possi- 
ble misapprehension  it  is  proper  here  to  say  that  the  payment 
was  made  by  a  deputy  of  the  Treasurer  and  not  by  that  of- 
ficer personally.)  It  "is  not  necessary  to  decide  whether  the 
Treasurer  would  be  authorized  in  this  action  to  object  to  a  de- 
cree that  defendant  Hunter  had  an  interest  to  the  extent  of  a 
certain  sum  in  warrant  114,  and  its  proceeds,  on  the  ground 
that  he  had  already  paid  inadvertently  to  Hunter  a  like  or 
or  greater  sum.  As  the  case  is  presented  it  appears  the  Treas- 
urer has  never  paid  to  Hunter  or  to  his  order  any  portion  of 
the  amount  awarded  to  the  property  in  which  plaintiff  claims 
an  interest  as  lessee. 

Certainly  the  plaintiff  here,  who,  beyond  all  question,  is  en- 
titled to  an  interest  in  warrant  114,  and  in  the  proceeds  there- 
of, to  the. extent  of  one  thousand  six  hundred  and  fifty  dol- 
lars, could  not  be  deprived  of  his  claim  against  the  treasury 
by  the  circumstance  that  the  County  Treasurer  had  paid  a 
like  sum  to  another  person  upon  another  warrant.  Plaintiff 
had  no  connection  with  the  receipt  for,  or  indorsement  of  war- 
rant 92  by  defendant  Hunter,  nor  did  the  law  make  the  lat- 
ter the  agent  of  plaintiff  to  receive  any  warrant  awarded  to 
Cal.  Refs.  LXn~2 
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property  in  which  the  plaintiff  was  interested.  Plaintiff  had 
no  interest  in  92  or  in  any  other  warrant  than  114;  the  only 
warrant  deposited  with  the  County  Clerk. 

The  decree  of  the  Court  below  sJiould  have  adjudicated  the 
conflicting  claims  of  plaintiff,  as  lessee,  and  of  defendant,  as 
lessor,  in  warrant  No.  114,  and  have  provided  "  for  its  just 
And  proper  distribution.*-  (§  15.)  At  first  view  we  were  in- 
4^1ined  to  the  opinion  that  the  office  of  the  Court  would  have 
been  discharged  by  declaring  the  interest  of  each  in  the  war- 
rant No.  114,  leaving  any  defense  which. the  Treasurer  might 
Ihave  against  the  payment  of  warrant  114  to  be  asserted  when 
its  payment  should  be  demanded.  •  But  Section  15  provides 
that  a  party  in  interest  **may  proceed  against  the  Treasurer 
by  bill  in  equity,"  and  a  fuller  consideration  of  its  terms  sat- 
isfies us  that  the  Legislature  intended  that  the. decree  in  an 
action  like  the  present  should  be  binding  upon  the  Treasurer, 
and  conclusively  determine  his  duty  to  pay  to  each  of  the  par* 
ties  adjudged  to  have  an  interest  in  the  warrant  the  sum  de- 
creed to  be  the  value  of  such  interest. 

As  there  is  but  one  warrant,  the  decree  hereafter  to  be  en- 
tered should  provide  (the  parties  being  properly  indemnified) 
for  the  appointment  of  an  officer  of  the  Court  to.  receive  it> 
for  the  parties  in  interest,  from  the  County  Clerk,  who,  on 
the  entry  of  final  decree,  must  deliver  the  warrant  to  the 
party  or  parties  entitled  thereto,  according  to  the  order  of  the 
Court"  (§  15),  and  for  a  distribution  .of  the  amount  collected 
upon  the  warrant  by  such  owner.    . 

Judgment  reversed  and  cause  remanded  with  direction  to 
the  Court  below  to  enter  a  decree  in  accordance  with  the 
views  expressed  in  the  foregoing  opinion. 

Morrison,  C.  J.,  and  McKee,  Ross,  Sharpstein,  and 
Mtrick,  J  J.,  concurred 
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[Na  8,443.~'I>epartmeiit  One*] 
November  10,  1882. 

R  S.  BAKER  v.  R  DICKSON  et  al. 

FoBCiBLE  Entbt— Possession.— Plaintiff  was  in  posseasion,  through  his 
servant  and  employee,  of  the  premises  in  question,  when  the  defendants, 
after  entering  peaceably  thereon,  forcibly  ejected  the  servant  therefrom. 
HM:  It  was  not  necessazy  thftt  plaintiff  should  be  there  in  person;  t&e 
employee's  possession  was  that  of  the  employer;  it  does  not  require  the 
actual  personal  presence  of  the  employer  to  constitute  possession  in  him. 

Appeal  from  a  judgment  for  the  plaintiff,  and  from  an 
order  denying  amotion  for  new  trial,  in  the  Superior  Court 
of  the  County  of  San  Bernardino.     Sepulveda,  J. 

C.  F.  C.  BoweU  and  H.  M.  WHUs,  for  Appellants. 

Brumson  JkWelh  and  Waters  A  Oibaon,  for  Respondents. 

Ross,  J,: 

This  is  a  clear  case.  The  evidence  saffioiently  shows  that 
on  the  fourteenth  day  of  September,  1881,  the  plaintiff  was 
in  the  possession  of  the  property  described  in  the  complaint-— 
the  Temescal  Tin  minCj  situated  in  San  Bernardino  County^— 
and  had  been  in  such  possession  since  the  third  of  January  of 
the  same  year.  He  was  not  there  in  person,  nor  was  it  neces- 
sary that  he  should  be.  He  was  there  by  and  through  his 
servants  and  employees.  But  their  possession  was  his  pos- 
session. It  does  not  require  the  actual,  personal  presence  of 
the  employer  to  constitute  possession  in  him.  It  would  be 
strange  if  it  did. 

On  the  fourteenth  of  September  the  plaintiff  was  in  the 
possession  of  the  premises  through  an  employee  of  the  name 
of  West.  During  the  evening  of  that  day,  one  of  the  defend- 
ants— Hoag — went  to  the  house  occupied  by  West  and  wanted 
him  to  "  go  out  prospecting.*'  The  next  morning  Hoag  re- 
turned and  wanted  West  to  go  off  prospecting  with  him. 
West  declined,  and  while  they  were  standing  talking,  the 
o<^er  defendants — Haight,  Dickson,  arid  Wyman — came  up  in 
a  light  wagon.  They  pretended  to  be  hunters;  and  having 
inquired  for  water  for  their  horses,  and  being  directed  by 
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West  to  a  spring  some  four  hundred  yards  from  the  house, 
they  drove  m  that  direction.  West  remained  around  the 
house  during  the  day  and  until  late  in  the  afternoon,  when 
he  went  about  a  hundred  yards  below  to  see  about  his  saddle- 
horse.  While  he  was  gone,  Dickson,  who  had  been  stationed 
in  the  vicinity,  took  possession  of  the  house,  and  on  West's 
return,  was  sitting  in  the  door,  and  forbade  his  entering.  On  his 
way  back.  West  was  passed  by  Hoag,  who  was  on  horseback, 
and  who  rode  hurriedly  to  the  house,  dismounted,  and  going 
to  the  kitchen  door,  said  to  West  as  he  attempted  to  enter: 
"Young  man,  you  can't  get  in  here;  the  ranch  is  jumped." 
West  passed  to  the  other  door,  and  Dickson  forbade  his  entering 
there.  On  being  asked  what  he  would  do  if  he  did,  Dickson 
replied:  "  You  come  in,  and  I  will  d — d  quick  show  you  what 
I  will  do."  Dickson  and  Wyman  were  armed.  The  "  jumpers  " 
proceeded  to  load  West's  personal  effects  in  the  wagon  and 
hauled  them  off,  and  as  Hoag  started  with  the  wagon,  he  said 
to  Dickson:  "  If  any  one  comes  fooling  around  here,  shoot  h — 1 
out'  of  him."  West,  deeming  discretion  the  better  part  of 
valor,  saddled  his  horse  and  rode  away.  Thereupon  the  plaint- 
iff demanded  of  defendants  restitution  of  the  premises,  which 
demand  being  denied,  he  commenced  the  present  action  against 
them  for  the  detention  thereof,  and  was  properly  awarded 
judgment  in  the  Court  below. 

If  the  defendants  have  rights  in  the  property  in  question, 
the  law  affords  ample  means  for  their  assertion  and  vindica- 
tion; but  it  does  not  sanction  such  proceedings  as  are  disclosed 
by  the  record  in  this  case. 

Judgment  and  order  affirmed. 

McKiNSTRY  and  McKee,  JJ.,  concurred. 


[No.  6,774.— In  Bank.] 
November  10,  1B82. 


JAMES  CAMP  ET  AL.  u  EEBECCA  0.  GRIDER  et  al. 

FoRECLOSTTltB  OF  MORTOAOE  AGAINST  HOMESTEAD — ^PrFSEKTATION  07  ClAIM 

—Estates  of  Deceased  Pebsons — Subsequektlt  Acquired  Title 
Initkes  to  Mobtgaoee — Public  Lakd— Homestead— Statutory  Con- 
struction.— ^The  title  to  public  land  siibseqneixtly  acquired  by  a  mort- 
gagor,  inures  to  the  benefit  of  his  prior  mortgagee.  ^  i 
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Sections  1475  and  1500,  Code  of  Civil  Prooednre,  must  be  so  oonstraed 
as  to  give  effect,  if  poBsibld|  to  both  sections,  and  this  can  be  done  by 
limiting  Section  1500  to  all  mortgages  and  liens  other  than  liens  or  in- 
cumbrances on  the  homestead;  which  liens  and  incumbrances  on  the 
homestead  are,  by  Section  1475,  specifically  required  to  be  presented  for 
allowance  against  the  estate! 

The  purpose  of  the  Legislature  in  requiring  the  presentation  of  such 
liens  and  incumbxances  on  the  homestead  for  allowance  against  the  es- 
tate, was  to  preserve  the  homestead  if  possible. 

Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of  the  Eighth  Judicial  District^  in  and  for  the  County 
of  Del  Norte.    Hatnes,  J. 

Action  to  foreclose  a  mortgage.  The  facter  are  stated  in 
the  opinion  of  the  Court.  After  the  decision  in  bank,  a  pe- 
tition for  rehearing  was  presented  and  denied. 

WiMicmi  Oihbona  and  L.  F.  Cooper,  for  Appellant 

No  action  could  be  brought  to  enforce  the  lien  of  said  mort- 
gage against  said  homestead :  1.  Until  the  daim  secured  by 
such  mortgage  has  been  presented  as  other  claims  against  the 
estate ;  and,  2.  Until  it  is  shown  that  there  are  no  funds  in 
the  estate  to  pay  any  portion  of  said  claim.    (C.  C.  P.,  §  1475.) 

The  foregoing  Section  and  Section  1500,  which  provides  that 
a  claim  secured  by  mortgage  need  not  be  presented  if  recourse 
against  any  other  property  of  the  estate  be  waived,  were  in 
full  force  and  effect  at  the  time  plainti^  commenced  their 
action ;  and  if  plaintiffs  were  to  be  controlled  by  the  Code  at 
all,  the  Code,  as  it  stood  at  the  time  of  commencing  the  ac- 
tion, controls  them.  If  the  law,  as  it  stood  at  the  time  the 
contract  was  made,  is  to  control,  it  would  be  much  easier  and 
pleasanter  for  appellant.    {Harp  v.  Calahan,  46  CaL  233.) 

Section  1475,  of  the  Code  of  Civil  Procedure,  directs  the 
presentation  of  claims  secured  by  mortgage  only  when  a 
homestead  has  been  duly  set  apart  by  the  Court;  it  is  special 
or  particular  in  its  provisions;  it  does  not  interfere  with  the 
operation  of  Section  1500;  said  last  named  section  has  a  large 
field  of  usefulness  reserved.  "It  is  a  familiar  rule  in  con- 
struing statutes  that  where  there  are  two  laws  upon  the  same 
subject,  they  must  be  so  construed  as  to  maintain  both,  if  it 
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casi  be  done  without  destroyizig  the  evident  intent  and  mean- 
ing of  the  latter  Act.''  • 

The  law  does  not  favor  a  repeal  by  implication,  and  unless 
the  former  Act  be  referred  to,  or  is  clearly  lepugoant,  to  the 
provisions  of  the  latter,  both  must  stand.  (Merrill  v.  Oor- 
ham,  6  Cal  42.)  Considering  Sections  147S  and  1500  as  two 
sections  of  the  same  Act,  we  contend  that  they  must  be  so 
construed  as  to  give  some  effect,  if  possible,  to  each  section. 
(People  V.  Watetman,  31  Cal.  413j  Lomgenour  v.  freTicJi,  34 
id.  92,) 

Section  1859,  of  the  Code  of  Civil  Procedure,  directs  that: 
''In  the  construction  of  a  statute,  the  intention  of  the  Legis- 
lature>  and  in  the  construction  of  the.  instrument>  the  inten- 
tion, of  the  parties  is  •  to  be  pursued  if  possible,  and  when  a 
general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particular  interest  wUl  con- 
trol a  general  one  that  is  inconsistent  with  it."  (People  v. 
WeUe,  11  Cal.  338.) 

It  certainly  is  proper  that  Section  1475  of  the  Code  of 
Civil  Procedure  should  be  construed  to  govern  the  procedure 
in.  the  matter  of  enforcing  claims  against  a  homestead,  and 
Section  1500  as  applicable  to  all  other  secured  claims.  Both 
sections  are  thereby  given  force  and  effect:  the  province  of 
neither  is  invaded.  The.  .note  calls  for  interest  at  one  per 
cent,  per  month,  payable  two  years  after  date.  After  ma- 
turity, only  l^al  interee^  can.  be.charged. 

Ja/mea  K  Murphy,  for  Eespondent. 

Was  it  necessary  to  present  the  note  and  mortgage  to  the 
administratrix  for  her  approval  or  rejection  before  commenc- 
ing suit  to  foreclose?  We  claim  that  no  such  presentation 
was  neoessary,  provided  that  plaintiffs  in  their  complaint 
expressly  waived  all  recourse  against  any  property  belonging 
to  the  estate,  as  was  done  in  this  case. 

Section  1600.  of  the  Code  of  Civil  Procedure  is  as  follows: 
'*  No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  daim  is  first  presented  to  the  ex^ 
:ecutor  or  administrate,  except  in  the  following  case :  An 
Action  may  be  brought  by  any  holder  of.  a  mortgage  or  lien 
to  enforce  the  same  against  the  property  of  the  estate  subject 


Nov.  1882.]  Camp  v.  Oriber.  23 

thereto,  where  all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint;  but  no  counsel 
fee  shall  be  recovered  in  such  action  unless  such  claim  be  so 
presented"  This  was  the  law  when  the  note  and  mortgage 
were  made,  and  though  repealed  July  1,  1874,  it  was  re- 
enacted  April  15, 1876,  which  was  long  before  the  mortgagor, 
Qrider,  died,  and  before  the  notice  of  the  administratrix  was 
published  or  this  suit  commenced. 

At  the  time  this  contract  was  made  there  was  no  law  of 
any  kind  requiring  a  mortgage  against'  a  homestead  to  be  pre- 
sented to  the  administrator.  Section  1475,  upon  which  the 
appellants  rely,  went  into  eSect  on  the  first  day  of  July, 
1874,  and  cannot  be  held  to  apply  to  this  contract  To  do 
this  would  be  to  give  it  a  retroactive  effect,  which  is  xmcon- 
stitutional,  and  also  against  an  express  provision  of  the  Code 
of  which  this  Section  1475  is  a  part.  (Hihemia  Savings 
and  Loan  Society  v.  Hayes,  56  Cal.  297.) 

Section  1500  of  the  Code  of  Civil  Procedure  distinctly  pro- 
vides as  f oUows :  "An  action  may  be  brought  by  any  holder 
of  a  mortgage  or  lien  to  enforce  the  same  against  the  prop- 
erty of  the  estate  subject  thereto,  where  all  recourse  against 
any  other  property  of  the  estate  is  expressly  waived  in  the 
complaint;  but  no  counsel  fees  shall  be  recovered  in  such 
action  unless  such  claim  be  so  presented." 

We  claim  that  there  is  no  conflict  between  this  section  and 
Section  1475,  but  that  both  must  be  construed  together,  as 
conferring  upon  a  mortgagee  a  double  remedy,  either  of  which 
he  may  pursue:  1.  He  may  proceed  under  Section  1500,  fore- 
closing only  aifd  expressly  waiving  all  recourse  against  the 
estate;  2.  He  may  prove  up  his  claims  before  the  adminis- 
trator, as  provided  in  Section  1475,  Code  of  Civil  Procedure, 
in  which  case,  if  the  estate  is.  sufficient  to  pay  the  mortgage, 
he  gets  it  all,  otherwise  he  takes  his  percentage  out  of  the 
estate  and  forecloses  for  the  residua  He  can  pursue  either 
of  these  remedies.  (Hibemia  Savings  and  Loan  Society  v. 
Jordan,  5  Pac.  Coast  L.  J.  381.)  See  also  for  an  able  exposi- 
tion of  this  doctrine  the  opinion  of  Mr.  Justice  McEee,  in  the 
Hibemia  SaviTigs  and  Loan  Society  v.  Hayes,  66  CaL  300- 

soa 

We  contend  that  Section  1500,  Code  of  Civil  J?rocedure, 
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should  govern,  because :  1.  It  is  a  later  enactment  than  Sec- 
tion 1475,  and  must  be  held  to  modify  and  control  the  gen- 
eral section  last  named ;  2.  It  is  special  in  its  character,  des- 
ignating in  what  manner  liens  may  be  collected  without 
presentation  to  the  administrator  or  executor,  i,  e.,  by  ex- 
pressly waiving  all  claim  for  a  balance  against  the  estate. 

The  mortgaged  preml«ies  having  been  selected  and  filed  on 
by  the  mortgagor  as  a  homestead  subsequent  to  the  giving  of 
the  mortgage,  and  the  same  also  having  been  by  the  order  of 
the  Probate  Court  all  set  aside  to  the  widow  as  a  homestead, 
it  was  no  longer  a  part  of  the  estate,  and  the  administratrix, 
as  such,  had  no  interest  therein. 

The  presentation  of  this  claim  to  the  administratrix  for 
allowance  or  rejection  would  have  been  entirely  a  needless 
and  an  idle  form,  no  action  on  part  of  the  administratrix  in 
the  premises  could  have  affected  in  any  manner  the  estate ; 
because  the  mortgaged  premises  were  no  longer  a  part  of  the 
estate ;  while  the  authority  of  an  administrator  is  limited  to 
the  allowance  or  rejection  of  such  claims  as  are  against  the 
estate.  {Harp  v.  Calahan,  46  CaL  233 ;  Schadt  v.  Heppe, 
45  id.  433;  Whitmore  v.  8.  F.  Savings  Union,  50  id.  145; 
Christy  v.  Dana,  42  id.  175.) 

While  Section  1475  provides  that  "  If  there  be  subsisting 
liens  they  must  be  presented  as  other  claims  against  the 
estate."  It  must  be  remembered  that  this  section  applies  to 
such  liens  against  the  homestead  as  are  intended  to.  be  made 
a  claim  against  the  estate. 

We  ask  the  Court  to  carefully  read  the  clause  of  Section 
;L475  immediately  following  the  paragraph  quoted,  to  wit : 
"  If  the  funds  of  the  estate  be  adequate  to  pay  all  claims 
against  the  estate,  the  claims  so  secured  must  be  paid  out  of 
such  funds.  If  the  funds  of  the  estate  be  not  sufficient  for 
that  purpose,  the  claims  so  secured  shall  be  paid  proportion- 
ately with  other  claims  allowed,  and  the  liens  or  incum- 
brances on  the  homestead  shall  only  be  enforced  against  the 
homestead  for  any  deficiency  remaining  after  such  payment." 

It  is  respectfully  submitted  that  if  this  section  controls 
Section  1500,  it  would  be  an  attempt  to  compel  a  mortgagee 
to  proceed  against  property  other  than  his  security  td  collect 
his  debt,  and  as  plaintiflTs  contract  was  made  more  than  two 

•  digitized  by  VjOOQIC 


Nov.  1882.]  Camp  v.  Grider.  25 

years  before  the  passage  of  Section  1475,  it  could  not  under 
any  consideration  have  a  retroactive  effect  and  compel  the 
plaintiff  in  this  case  to  abandon  his  security,  and,  in  violation 
of  his  contract,  to  pursue  an  expensive,  slow,  and  uncertain 
proceeding  to  collect  his  debt    (Code  Civil  Pro.,  §  8.) 

Eoss,  J.:  • 

L.  B.  Grider,  on  the  twenty-fifth  of  June,  1872,  executed  to 
the  plaintiffs  his  promissory  note  for  the  sum  of  twenty-three 
hundred  and  twenty  dollars.  To  secure  its  payment,  he  and 
his  wife,  Rebecca  C.  Grider,  joined  in  the  execution  to  the 
plaintiffs  of  a  mortgage  upon  certain  property,  a  part  of  which 
the  husband  was  at  the  time  cultivating,  but  the  title  to  which 
was.  then  in  the  Government  of  the  United  States.  Grider 
afterwards,  in  the  year  1873,  obtained  the  title  to  the  prop- 
erty. The  title  thus  acquired  by  him  inured  to  the  benefit  of 
his  mortgagors.  (Christy  v.  Dana,  42  CaL  179 ;  Kirkaldie  v. 
La/rrabee,  31  id.  445;  Clark  v.  Baker,  li  id.  612.)  Subse- 
quently, to  wit,  on  the  twenty-first  of  October,  1874,  Grider 
filed,  pursuant  to  the  statutes  of  the  State,  a  declaration  of 
homestead  on  the  mortgaged  premises,  and  on  or  about  the 
iwenty-sixth  of  February,  1878,  died  in  the  county  of  Del 
Norte,  leaving  as  his  sole  heir  his  widow,  the  defendant  Re- 
becca C.  Grider.  On  the  first  of  June  thereafter  letters  of 
administration  upon  the  estate  of  the  deceased  were  duly 
granted  by  the  Probate  Court  of  said  county  to  the  said  Re- 
becca, who  duly  qualified  as  administratrix  and  entered  upon 
the  discharge  of  the  duties  of  her  office.  On  the  twenty-first 
of  June,  1878,  the  Probate  Court,  after  due  proceedings  had, 
set  off  the  said  premises  to  the  said  Rebecca  as  a  homestead. 
The  present  action  was  instituted  to  foreclose  the  mortgage. 
The  complaint  \loes  not  aver,  nor  do  the  findings  show,  that 
the  mortgage  claim  was  ever  presented  to  the  administratrix 
for  allowance,  but  the  plaintifis  in  their  complaint  allege  that 
"  they  expressly  waive  any  and  all  recourse  against  any  other 
property  of  the  estate  of  the  said  L.  B.  Grider,  deceased, 
other  than  the  premises  described  in  said  mortgage;"  and  they 
contend,  that  having  thus  waived  all  recourse  against  any 
other  property  of  the  estate,  they  are  entitled  to  maintain 
this  action  without  presentation  of  the  moi-tgage  claim,  hy 
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virtue  of  Section  1500  of  the  Code  of  Oivil  Procedure,  which 
is,  and  since  March  16, 1876,  has  been,  as  follows: ''  No  holder 
of  any  claim  against  an  estate  shall  maintain  any  action 
thereon,  unless  the  claim  is  first  presented  to  the  executor  or 
administrator,  except  in  the  following  case :  An  action  by  any 
holder  of  a  mortgage  or  lien  to  enforce  the  same  against  the 
property  of  the  estafc  subject  thereto,  where  ail  recourse 
against  any  other  property  of  the  estate  is  expressly  waived 
in  the  complaini" 

The  appellant,  who  was  the  defendant  in  the  Court  below^ 
relies  on  Section  147S  .of  the  «ame  Code,  which  from  March 
24,  1874,  to  April  16,  1880,  read  thus:  "If  the  homestead 
selected  and  recorded  prior  to  the  death  of  the  decedent  be 
returned  in  the  inventory  appraised  at  not  exceeding  five 
thous£md  dollars  in  value,  or  was  previously  appraised  as  pro- 
vided in  the  Civil  Code,  and  such  appraised  value  did  not 
exceed  that  sum,  the  Probate  Court  must,  by  order,  set  it  off 
to  the  persons  in  whom  title  is  vested  by  the  preceding  sec- 
tion. If  there  be  subsisting  liens,  or  incumbrances  on  the 
homestead,  the  claims  secured  thereby  must  be  presented  and 
allowed  as  other  claims  against  the  estate.  If  the  funds  of 
the  estate  be  adequate  to  pay  all  claims  allowed  against  the 
estate,  the  claims  so  secured  must  be  paid  out  of  such  funds. 
If  the  funds  of  the  estate  be  not  sufficient  for  that  purpose, 
the  claims  so  secured  shall  be  paid  proportionally  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for  any 
deficiency  remaining  after  such  payment." 

Both  of  the  sections  quoted  were  in  force  at  the  time  of 
GriderV  death  and  at  the  time  of  the  commencement  of  the 
present  action.  They  should  be  so  construed,  as  to  maintain 
both,  if  possible.  This  can  be  done  by  limitin*g  the  operation 
of  Section  1500  to  all  mor^ages  and  liens  other  than  liens 
or  incumbrances  on  the  homestead,  specifically  required  to  be 
presented  by  Section  1476.  (Oonzalea  v.  Waason,  51  CaL 
297;  Langenour  v.  French,  34  id.  92.) 

The  purpose  of  the  Legislature  in  providing,  by  Section 
1476,  that  if  there  be  subsisting  liens  or  incumbrances  on  the 
homestead,  the  claims  secured  thereby  must  be  presented  and 
allowed  as  other  claims  against  the  estate,  was  undoubtedly 
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to  preserye  the  homestead  if  pofasible.  That  purpose  is  as 
dearly  shown  as  can  be  by  the  language  employed  in  the  sec- 
tion :  "  If  the  fiZDik  of  the  estate  be  adequate  to  pay  all 
claims  allowed  against  the  estate,  the  claims  so  secured  must 
be  paid  out  of  such  funds.  If  the  funds  of  the  estate  be  not 
sufficient  for  that  purpose,  the  claims  so  secured  shall  be  paid 
proportionally  with  other  claims  allowed;"  and  this  is  fol- 
lowed with  the  express  declaration  that  **  the  liens  or  incum- 
brances on  the  homestead  diall  only  be  enforced  against  the 
homestead  for  any  deficiency  remaining  after  such  payment" 
Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Coiui  below  to  sustain  the  demurrer  to  the  complaint. 

MoKRisoN^C.  J., and  Thoenton,  Mtbick,  and  McKinstby, 
JJ.,  concurred.  • 

McEee;  J.,  dissented. 


[No.  10,786.— Department  One.] 
November  13, 1882. 

THE  PEOPLE  V.  SUMPTER  E.  DOGGETT. 

EvmSKCE  OF  GRA&ActSR*- MuRDisft—lKsnLixnnoMS.— -A  defendftot  charged 
with  orime  has  tiie  right  to  have  the  jury  instrocted,  that  in  determining 
whether  or  not  he  ia  gnilty  beyond  a  reasonable  doubt,  his  good  reputa> 
tion  as  to  the  traits  involved  in  the  charge,  if  proved,  should  be  weighed 
as  any  other  fact  established,  and  that  it  may  be  sufficient  to  create  a 
reasonable  doubt  aa'  to  his  guilt. 

Appeal  from  a  judgment  of  conviction,  and  from  an  order 
denying  a  motion  for  new  trial,  in  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Fbeelon,  J 

Davis  Louderback  and  (7.  H.  Parker,  for  Appellant 

A;  L.  i^arf,  Attorney  General,  for  Bespondeni 

Boss,  J.: 

The  Court  below  refused  to  give  the  following  instruction 
requested  by  the  defendant: 

'"^  The  law  ai  the  outset  clothes  ihe  defendant,  in  a  criminal 
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case  involving  the  charge  of  mnrder,  with  the  presumption  of 
innocence;  and  when  the  proof  tends  to  overthrow  this  pre- 
sumption, and  to  fix  upon  such  defendant  the  presumption  of 
such  a  crime,  the  latter  is  permitted  to  support  the  original 
presumption  of  innocence  by  proof  of  good  character  for 
peace  and  quietness;  and  the  good  character  of  the  defendant 
for  peace  and  quietness  is  itself  a  fact  in  the  case.  It  is  a  cir- 
cumstance tending  in  a  greater  or  less  degree  to  establish  his 
innocence.  And  therefore  in  the  present  case,  the  good  char- 
acter of  the  defendant,  if  proved  to  your  satisfaction,  is  to  be 
considered  by  you  in  connection  with  the  other  facts  and 
circumstances  of  this  case  in  determining  the  guilt  or  inno- 
cence of  the  defendant"  It  is  conceded  by  the  Attorney  Gen- 
eral that  the  instruction  so  requested  correctly  states  the  law, 
and  that  unless  the  general  charge  of  the  Ck>urt  covers  the 
same  point,  the  case  must  be  sent  back  for  a  new  trial. 

The  Attorney-General,  however,  claims,  that  the  effect  of 
the  instruction  requested  and  refused,  was  embodied  in  the 
following  portion  of  the  Court's  charge :  "  I  think  I  have  neg- 
lected to  charge  the  jury  in  regard  to  character,  under  the 
decisions  of  our  Supreme  Court.  And  those  decisions  are  the 
law  of  this  State,  and  of  this  case^  Good  character,  when 
proved,  is  a  fact  to  be  considered  by  the  jury,  just  the  same 
as  any  other  fact  in  the  case  is  to  be  considered  as  bearing 
upon  the  question  of  the  guilt  or  innocence  of  the  accused. 
It  has  been  held  before,  and  is  now  held  in  other  tribunals, 
that  good  character  was  only  applicable  in  doubtful  cases  to 
turn  the  scale,  when  the  jury  was  in  doubt  from  the  other 
evidence  as  to  whether  a  defendant  was  guilty  or  not.  And 
our  Supreme  Court  has  said,  that  it  goes  in  with  the  mass  of 
all  the  other  proof,  to  be  considered  by  the  jury  in  connection 
with  all  the  evidence  in  the  case,  as  a  substantive  fact  bear- 
ing, or  tending  to  bear,  upon  the  question  of  guilt  or  inno- 
cence." 

Omitting  some  comments  that  might  justly  be  made  on  this 
part  of  the  charge,  it  is  safe  to  say  that  it  would  be  a  favor- 
able construction  of  it  to  hold,  that  by  it  the  Court  told  the 
jury  that  the  good  character  of  the  defendant,  if  proved,  was 
a  circumstance  in  the  case  for  their  consideration  in  making 
up  their  verdict.    But  that,  as  was  held  in  People  v.  Bell,  ^9 
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Cal.  489,  would  not  be  adding  anything  to  the  mere  fact  of 
letting  the  testimony  in  regard  to  good  character  in« 

The  defendant  had  the  right  to  have  the  jury  instructed, 
that  in  determining  whether  or  not  he  was  guilty  beyond  a 
reasonable  doubt,  his  good  reputation  as  to  traits  involved  in 
the  charge,  if  proved,  should  be  weighed  as  any  other  fact 
established,  and  that  it  might  be  sufficient  to  create  a  reason- 
able doubt  as  to  his  guilt  (People  v.  Bell,  supra;  People  v. 
EaiTia,  45  CaL  292 ;  People  v.  Aahe,  44  id.  291.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
now  trial 

McKiNSTRY,  J.,  and  Moerison,  C,  J.,  concurred. 


[No.  7,266.— Department  One.] 
KoTember  ld»  1882. 

CHAELES  W.  DAVENPOET  v.  HIS  CREDITORS. 

Crsditob  Nxbd  Not  Negessault  be  a  Judgment  Creditob.— Under  the 
Insolvency  Act  of  May  4,  1852,  it  was  not  required  that  a  creditor 
should  be  a  judgment  creditor,  in  order  to  give  him  a  status  in  court  to 
oppose  the  application  of  an  insolvent  for  a  discharge. 

Opposttion  bt  Cbbditob  to  DiacHABOE  or  Insolvert.— The  setting  aside 
by  the  €k>urt  in  which  it  was  rendered  of  a  judgment  recovered  by 
Van  W.  against  D.,  on*  the  ground  that  no  notice  was  given  to  D.'s 
attorneys,  does  not  prevent  Van  W.  from  opposing,  as  a  creditor  under 
the  Insolvency  Act  of  May  4,  1852,  the  application  of  D.,  under  that 
Act,  for  a  discharge,  when  the  opposition  filed  by  Van  W.  and  the  sched- 
ules filed  by  D.  in  the  insolvency  proceedings  show  that  he  is  a  creditor 
of  D.;  and  it  is  error  for  the  court,  on  motion,  in  the  insolvency  proceed- 
ing, to  dismiss  the  opposition  of  Van  W.  on  the  ground  that  he  has  no 
status  in  Court  on  which  to  make  such  opposition. 

Tbial  bt  Juby  or  Issue  or  Fbaud. — Under  Section  20  of  the  Insolvency 
Act  of  May  4,  1852,  the  issue  upon  the  question  of  fraud  on  the  part  of 
the  insolvent  should  have  been  tried  by  a  jury. 

Appeal  by  Isaac  S.  Van  Winkle,  an  opposing  creditor,  from 
an  order  dismissing  his  opposition  to*  the  (Uscharge  of  the 
plaintiff,  and  also  from  the  order  of  final  discharge  of  the 
insolvent.    Hai^ey,  J. 

Proceeding  in  insolvency.    The  judgment  against  the  in.- 
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solvent  rd[erred  to  in  the  opinion  was  recovered  after  the 
commencement  of  the  insolvency  proceedings.  The  other 
facts  are  stated  in  the  opinion  of  the  Court. 

G.  F.  &  F.  //.  Sharp,  for  Appellant 

Issue  having  been  joined  upon  the  question  of  fraud,  it  was 
the  duty  of  the  Court  to  summons  a  jury  to  try  the  issue. 
The  matter  could  not  be  tried  on  affidavits  or  upon  a  motion. 
Independent  of  his  judgment,  tiie  appellant  was  a  creditor  of 
insolvent  in  an  amount  exceeding  forty  thousand  dollars,  and 
upon  his  claim  alone,  not  reduced  to  judgment,  he  could  oppose 
a  discharge.  A  creditor  is  not  bound  to  be  a  judgment  cred- 
itor. (Ins.  Law  of  1876,  §  20.)  The  opposition  of  appellant 
to  respondent's  discharge  alleges  acts  of  fraud,  and  appellant 
was  entitled  to  a  trial.    (Ins.  Law  of  1876,  §  28.) 

Du  Brutz  <k  DickeTison,  for  Bespondeni 

Van  Winkle's  claim,  as  a  creditor,  could  be  investigated  at 
any  time.  Before  he  could  oppose  discharge,  he  must  'prove 
his  claim,  that  a  condition  precedent;  having  no  claim  proven 
and  not  offering  to  prove  anyi  he  was  not  a  creditor,  and  had 
no  status  in  the  Insolvent  Court  (Ins.  Law  of  1876,  §  1020.) 

Before  invoking  the  Insolvent  Law,  he  should  have  sub- 
mitted himself  to  it ;  which  fully  appears  he  never  did.  The 
motion  to  dismiss  was  properly  made,  and  on  proper  grounds; 
Van  Winkle  appeared  in  response  thereto,  and  made  no  effort 
to  prove  his  claim. 

Boss,  J.: 

More  care  on  the  part  of  counsel  in  regard  to  references 
made  in  briefs  would  save  the  Court  much  time  and  labor. 
In  this  case,  the  counsel  for  both  sides  refer  to  the  Insolvency 
Act  of  1876,  as  the  one  under  which  the  proceedings  were 
had,  and,  by  number,  to  sections  not  found  in  that  Act  at  all. 
The  Act  of  1876  has  nothing  to  do  with  the  case.  The  pro- 
ceedings were  had  under  the  Act  of  May  4, 1852.  Daven- 
port filed  in  one  of  the  late  County  Courts,  a  petition  pray- 
ing to  be  adjudged  an  insolvent  Accompanying  the  petition 
was  a  schedule,  in  which  Van  Winkle  was  named  as  one  of 
his  creditors.    Van  Winkle's  claim  against  Davenport  was 

digitized  by  CoOgle 


Nov.  1882.]     DAYiSBnpoBT  V.  His  Cbeditobs.  SI 

based  on  some  partnership  transactions  betT7«en  the  parties. 
Within  ten  days  after  the  appointment  of  an  assignee  of  the 
insolvent's  estate.  Van  Winkle  filed  in  writing  his  opposi- 
tion to  the  discharge  of  the  insolvent,  and  :an  application  for 
the  revocation  of  the  appointment  of  the  assignee,  on  the 
ground  of  fraud  alleged  to  have  been  committed  by  Daven- 
port In  his  opposition,  Van  Winkle  charged  distinct  acts 
constituting  the  alleged  fraud  on  the  part  of  Davenport,  con- 
sisting, among  other  things,  of  the  alleged  fraudulent  receipt 
and  appropriation  of  a  considerable^  portion  of  opponent's 
funds;  and  further  charged  that  in  an  action  between  the 
parties  in  one  of  the  then  District  Courts  of  the  State,  an 
account  had  beeli  stated  of  the  partnership  affairs,  by  which 
it  had  been  ascertained  and  found  that  there  was  a  large  in- 
debtedness due  from  Davenport  to  opponent,  for  which  judg- 
ment -was  entered.  Davenport  filed  an  answer,  by  which  he 
put  in  issue  the  averments  of  fact  contained  in  the  opposi- 
tion of  V€«i  Winkle;  The  judgment  entered  against  Daven- 
port in  favor  of  Van  Winkle  was  afterwards  set  aside  by  the 
Court  in  which  it  was  entered,  on  the  ground  ''that  no  notice 
was  given  "  to  Davenport's  attorney,  and  subsequently  Daven- 
port moved  in  the  insolvency  Court  to  dismiss  Van  Winkle's 
application  for  the  revocation  of  the  appointment  of  the  as- 
signee and  his  opposition  to  the  discharge  of  the  insolvent, 
on  the  ground  that  he,  Van  Winkle,  had  "no  status  in  Court 
on  which  to  make  such  opposition."  That  motion  was  granted, 
and  an  order  of  discharge  was  subsequently  entered. 

The  idea  of  the  party  making  the  motion,  and  of  the  Court 
in  granting  it,  seems  to  have  been  that  Van  Winkle  ceased  to 
be  a  creditor  of  Davenport  when  the  judgment  entered  in  the 
District  Court  was  set  aside.  But  that  was  not  at  all  so. 
If  the  facts  stated  in  Van  Winkle's  opposition  were  true,  he 
was  a  creditor;  for  in  that  it  was  distinctly  charged  that 
Davenport  was  indebted  to  him  in  the  sum  of  seventeen 
thousand  two  hundred  and  eighty-one  dollars,  received  by 
him  in  a  fiduciary  capacity.  Besides,  in  the  schedule  filed  by 
the  petitioner  himself,  Van  Winkle  is  named  as  one  of  his 
creditora  Issues  having  been  raised  upon  the  question  of 
fraud  on  the  part  of  the  insolvent,  it  became  the  duty  of  the 
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Court,  by  virtue  of  Section  20  of  the  Act  of  May  4, 1852,  to 
summon  a  jury  for  the  purpose  of  deciding  on  that  accusation. 
Judgment  and  order  reversed,  and  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the  views  here  expressed. 

McEiNSTBY  and  McKee,  JJ.,  concurred. 


[No.  7>404.— Department  One.] 
Kovember  13,  1882. 

GEORGE  DOUGHERTY  v.  JACOB  ROSENBERG  et.  al. 

• 

Statute  of  Frauds — Aobsembnt. — ^Agreement  which  may  be  performed 
within  a  year  ia  not  within  the  Statute  of  Frauds.  The  comphunt  al- 
leged that  the  plaintiff  being  about  to  commence  separate  suits  against 
R.  (defendant's  testator),  R,  and  H.,  for  the  enforcement  of  certain  as- 
sessment liens  against  each  of  their  several  lots  of  land  owned  by  them 
respectively,  B.  verbally  promised  plaintiff  that  in  consideration  that 
the  plaintiff  would  not  bring  the  suit  to  enforce  the  lien  against  the  lot 
owned  by  him,  but  would  ''altogether  forbear"  to  bring  such  suit,  and 
would  commence  and  prosecute  suits  against  B.  and  H.  for  the  enforce- 
ment of  the  assessments  against  their  lots  respectively,  and  succeed  in 
recovering  final  judgments  in  such  suits  against  B.  and  H.,  he,  the  said 
Bta,  would,  upon  such  final  recovery,  pay  to  the  plaintiff  the  amount  of 
the  assessment  against  the  lot  owned  by  him. 
Held :  Such  agreement  is  not  void  under  the  provision  of  the  Statute  of 
Frauds  requiring  a  writing  for  agreements  that  by  their  terms  are  not  to 
be  performed  within  one  year  from  the  making  thereof. 

Id.— Construction  of  Agrxbment. — ^The  agreement  of  the  plaintiff  was 
"  altogether,"  not  "  always,"  to  forbear,  and  an  agreement  to  refrain  al- 
together for  an  indefinite  time  is  not  within  the  operation  of  the  statute. 

Id. — ^The  promise  of  the  plaintiff  was  "altogether"  to  forbear  to  bring  suit  to 
foreclose  the  lien  against  the  lot  of  B.  until  he  should  recover  final  judg- 
ments against  B.  and  H.,  e^nts  which  might  occur  within  the  year. 

Id. — ^The  statute  does  not  declare  void  a  contract  which  may  not  be  per- 
formed within  a  year,  or  which  is  not  likely  to  be  performed  within  that 
period.  It  includes  only  agreements  which,  fairly  and  reasonably  in- 
terpreted, do  not  admit  of  a  valid  execution  within  the  year. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  District 
Court  of  the  Fifteenth  Judicial  District  of  the-State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San  Francisco. 

DWINELLE,  J. 

Action  on  contract.    The  facts  are  stated  in  the  opinion  of 
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the  Court    After  decision  by  Department  No.  1,  a  petition 
for  hearing  in  bank  was  filed  and  denied. 

J.  C.  Bates,  for  Appellant  * 

The  promise  is  not  within  Statute  of  Frauds.  Section 
3156,  Subdivision  1,  Hittell's  Digest,  is  substantially  the  same 
as  Section  1624,  Civil  Code,  which  provides  for  diflTerent  cases. 
"An  agreement  that,  by  its  terms,  is  not  to  be  performed 
within  a  year  from  the  making  thereof,"  must  be  in  writing, 
and  subscribed  by  party  to  be  charged. 

Said  section  does  not  provide  that  a  contract  that  can  not  be 
performed,  or  may  not  or  is  not  likely  to  be  performed  within 
a  year,  but  one  that  by  its  terms  is  not  to  be  performed 
within  one  year.  Parsons,  in  his  work  on  Contracts,  voL  3, 
pp.  35,  36,  says  the  rule  may  be  thus  stated:  "If  the  execu- 
tory promise  be  capable  of  entire  performance  within  one 
year,  it  is  not  within  the  clause  of  statute.''  The  following 
cases  from  this  Court  are  somewhat  in  point,  and  those  from 
other  States  are  very  strong  in  our  favor:  Feeny  v.  Daly, 
8  CaL  85,  and  cases  cited;  Barringer  v.  Warden,  12  id.  311; 
Stark  V.  Raney,  18  id.  622;  McLaren  v.  Hutchinson,  22  id. 
187;  Kent  v.  Kent,  62  N.  Y.  564;  Moore  v.  Fox,  10  Johns.  243; 
S.  C,  6  Am.  Dec.  338;  Plimpton  v.  Curtias,  U  Wend.  336; 
McLeea  v.  Hale,  10  id.  428;  Trtustees  Baptist  Church  v.  B.  F. 
Ins,  Co.,  19  N.  Y.  307;  AHcher  v.  Zeh,  5  Hill,  203;  Lockwood 
V.  Barnes,  3  id.  130;  S.  C,  38  Am.  Dec.  694;  Blake  v.  Cole, 
22  Pick.  97;  Kent  v.  Kent,  18  id.  569;  Russell  v.  Blade,  12 
Conn.  455;  Bumey  v.  Ball,  24  Ga.  516;  Wiggins  v.  Keizer,  6 
Ind.  254;  EUicot  v.  Peterson,  4  Md.  488;  Soggins  v.  Heard, 
31  Miss.  429;  Peters  v.  Westborough,  19  Pick.  364;  S.  C,  31 
Am.  Dec.  142;  Foster  v.  McO'Blenis,  18  Mo.  91;  SuggeU  v. 
Cason,  26  id.  225;  Blanding  v.  Sargent,  33  N.  H.  245;  Esty 
V.  Aldrich,  46  id.  129;  Broadwell  v.  Getman,  2  Denio,  87; 
Oadsden  v.  Lance,  1  McMull.  (S.  C.)  Eq.  92;  Thompson  v. 
Gordon,  3  Strobh.  (S.  C.)  188;  Thouvenin  v.  Lea,  26  Tex.  614; 
Blanchard  v.  Weeks,  34  Vt  592;  Rogers  v.  Brightman,  10 
Wia  65.) 

James  M.  Taylor  and  Cope  <fe  Boyd,  for  Respondents.  . 
This  agreement  is  void  under  the  Statute  of  Frauds.    It  is 
Cal.  Rets.  LXn-3  Cn^n^nlo 
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an  entire  agreement.  One  part  of  it  can  not  be  separated 
from  the  other.  All  parts  of  it  mufft  stand  or  fall  together. 
One  of  its  covenants  or  stipulations  is,  that  plaintiff  shall 
"  always  forbear  to  bring  or  commence  any  suit  or  proceeding 
to  enforce  said  lien/'  and  this  stipulation,  if  valid,  binds 
plaiutiff's  representatives  as  well  as  himself.  (2  Pars,  on 
Cont  631-533 ;  1  id.  127  and  131.) 

It  is  a  continuing  obligation  to  always  forbedr.  The  Stat- 
ute of  Frauds  in  force  on  the  twentieth  day  of  May,  1870, 
the  time  said  agreement  is  alleged  to  have  been  made,  pro- 
vided as  follows  :  "Section  12.:  In  the  following  cases,  every 
agreement  shall  be  void,  unless  such  agreement  or  some  note 
or  memorandum  thereof,  expressing  the  consideration,  be  in 
writing,  and  subscribed  by  the  party  charged  therewith: 
Every  agreement  that  by  the  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof."  (Statutes  of 
1850,  p.  267;  Brown  on  Stat.  Frauds,  509.) 

It  will  be  observed  that  this  statute  is  different  from  the 
English  statutes,  and  the  statutes  of  several  of  the  States. 
Those  statutes  provide  in  effect  that  no  action  shall  be" 
brought  upon  any  agreement  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof.  (Brown  on  Stat 
Frauds,  503-538.) 

Our  statute  makes  the  agreement  void.  The  statute 
affects  the  entire  agreement  between  the  parties — ^not  a  part 
of  it.  If  any  part  of  it  is  not  to  be  performed  within  a  year, 
the  entire  agreement  is  void. 

This  is  the  natural  import  of  the  language  used  in  the 
statute,  and  the  Court  will  not,  by  a  forced  and  unnatural 
construction,  compel  the  defendants  to  perform  those  stipula- 
tions of  the  agreement  which  are  to  be  performed  on  their 
part  when  the  stipulations  of  the  agreement  which  are  to  be 
performed  by  the  plaintiff  are  vitiated  by  the  statute  and  can 
not  be  enforced. 

If  plaintiff,  contrary  to  his  agreement,  had  brought  suit,  pr 
should  hereafter  bring  suit,  to  enforce  the  alleged  lien,  de- 
fendants could  not  set  up  the  agreement  to  always  forbear  to 
bring  such  suit,  because  it  is  void. 

In  the  case  of  Broadwell  v.  Getman  (2  Denio,  87),  the  de- 
fendant could  have  performed  within  a  year  all  the  stipula- 
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idons  of  the  agreement  to  be  performed  on  his  part;  but  the 
plaintiff,  who  sought  to  enforce  the  agreement  against  the 
defendant,  was  not  to  perform  all  its  stipulations  on  his  part- 
within  the  year,  and  in  the  opinion  of  the  Court,  at  page  89, 
it  is  said :  ''As  this  agreement  was  made  in  January,  1841, 
and  could  not  be  completely  executed  until  the  close  of  the 
season  of  1842,  it  was  within  the  statute,  and  not  being  in 
writing  and  signed,  was  void.  Upon  this  point  it  would  seem 
difficult  to  raise  a  doubt  upon  the  terms-  of  the  statute.  An 
agreement  is  an  entire  thing,  and  where  that  can  not  be  com- 
pletely executed,  on  both  sides,  until  more  than  a  year  has 
elapsed,  the  case  falls  within  the  express  words  of  the  enact* 
meni    It  is  also  within  the  spirit" 

The  following  authorities  are  aj^licable  to  the  question 
under  consideration:  Madn  v.  W altera,  5  East  10  (new  ed., 
Vol,  3,  p.  21.)  (In  this  case  the  word  agreement  is  construed 
to  mean,  "  that  which  is  to  show  what  each  party  is  to  do  or 
perform.")  Saunders  v.  WaJceJield,  4  Bam.  &  Aid.  603 ;  Sears 
y.  Brink,  3  Johns.  215;  S.  C.,  3  Am.  Dec.  475;  Stephens  v. 
Winn,  2  moit  &  McC.  (S.  C.)  372;  Henderson  v.  Johnson, 
6  Ga.  3&1 ;  Taylor  v.  Pratt,  3  Wia  695 ;  Pitki/n  v.  Long  Island 
It.  R.  Co.,  2  Barb.  Ch.  230,  232;  Broadwdl  \,  Oetraan,  2 
Denio  (N.  Y.),  87 ;  Frary  v.  Sterling,  99  Masa  461 ;  Lock- 
wood  V.  Barnes,  3  Hill  (N.  Y:),  128 ;  S.  C,  38  Am.  Dec  694; 
HoUoway  v.  Hamvpton,  4  B.  Mon-  (Ky.)  416  ;  FvMer  v.  Reed, 
38  Cal.  109, 110;  Patten  v.  Hicks,  43  id  509,  511 ;  Sivift  v. 
Swi/i,  46  id.  266. 

McKiNSTRY,  J.: 

The  complamt  alleges  that  plaintiff,  being  about  to  com- 
mence separate  suits  against  Michael  Reese  (defendant's  tes- 
tator), J.  W.  Brittain,  and  D.  V.  B.  Henarie  for  the  enforce- 
ment of  certain  assessment  liens  against  each  of  three  several 
lots  of  land  owned  by  said  pei-sons  respectively.  Reese  (on 
the  twentieth  day  of  May,  1870)  verbally  promised  plaintiff, 
that  in  consideration  that  plaintiff  would  not  bring  the  suit 
to  enforce  the  lien  against  the  lot  owned  by  him,  but  would 
"  altogether  forbear"  to  bring  such  suit,  and  would  commence 
and  prosecute  suits  against  Brittain  and  Henarie  for  the  en- 
forcement of  said  assessments  against  their  lots  respectively, 
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and  succeed  in  recovering  final  judgments  in  said  suits  against 
Brittain  and  Henarie,  he,  the  said  Beese,  would,  upon  such 
final  recovery  in  said  suits,  pay  to  the  plaintiff  the  amount 
of  said  assessment  on  the  lot  so  owned  by  him,  to  wit,  the 
sum  of  nine  hundred  and  ninety-seven  dollars  and  sixty- 
eight  cents,  and  interest  thereon,  eta 

The  defendants  demurred.  The  Court  below  sustained  the 
demurrer,  and,  plaintiff  declining  to  amend,  rendered  the  final 
judgment  in  favor  of  defendants,  from  which  plaintiff  has 
appealed.  It  is  claimed  by  respondents  that  the  agreement 
set  forth  in  the  complaint  is  void  under  the  statute  of  fi-auds, 
in  force  when  the  agreement  W€is  made.  The  twelfth  section 
of  the  statute  reads:  "  In  the  following  cases  every  agreement 
shall  be  void,  unless  such  agreement,  or  some  note  or  memo- 
randum thereof  expressing  the  consideration,  be  in  writing, 
and  subscribed  by  the  party  to  be  charged  therewith:  1.  Every 
agreement  that  by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof."    (Stats.  1850,  p.  267.) 

It  is  urged,  that  if  any  part  of  the  agreement  is  not  to  be 
performed  within  a  year,  the  entire  agreement  is  void;  that 
where,  by  its  terms,  it  can  not  be  completely  performed  "  on 
both  sides"  (RoadweU  v.  Getman,  2  Denio,  89)  xmtil  more 
than  a  year  has  elapsed,  the  case  falls  within  the  express 
words  of  the  enactment  And — ^applying  these  principles  to 
the  case — it  is  said  one  of  the  promises  of  plaintiff  is,  by  its 
terms,  not  be  performed  within  the  year,  to  wit,  the  promise 
"  always  to  forbear"  to  bring  the  suit.  But  the  agreement  of 
plaintiff  was  "  altogether,"  not  "  always,"  to  forbear,  and  an 
agreement  to  refrain  altogether  for  an  indefinite  time  is  not 
within  the  operation  of  the  statute.  (Browne  on  the  Statute 
of  Frauds,  279.)  As  we  construe  the  agreement,  however, 
the  promise  of  plaintiff  was  altogether  to  forbear  to  bring  suit 
to  foreclose  the  lien  against  the  lot  of  Beese  until  he  should 
recover  final  judgments  in  the  actions  against  Brittain  and 
Henarie — events  which  might  occur  within  the  year.  Such 
was  the  evident  intent  of  the  parties.  There  is  nothing  in 
their  language  to  indicate  they  intended,  in  case  Beese  did 
not  pay  when  final  judgments  should  be  entered  against 
Brittain  and  Henarie,  the  plaintiff  should  further  forbear.  It 
can  not  be  said,  therefore,  that  by  its  terms  the  contract  was 
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not  to  be  perfonned  within  the  year.  The  statute  does  not 
declare  void  a  contract  which  Tnay  not  be  performed  within 
a  year,  or  which  is  not  likely  to  be  performed  within  that 
period.  It  includes  only  agreements  which,  fairly  and  rea- 
sonably interpreted,  do  not  admit  of  a  valid  execution  within 
the  year.    (Browne  on  Stat,  of  Fraud,  273.) 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to. overrule  the  demurrer. 

Boss  and  MoEee,  JJ.,  concurred. 


[Ka  8,586— Department  One.] 
November  13, 1882. 


N.  F.  WOOD  V.  E.  V.  FORBES,  Administratrix  etc.,  et  al. 

Dismissal  or  Afpbal— AnriBAviT— Vkbbal  StipuIiAtion. 

Appeal  from  Superior  Court  of  Butte  County.  Motion 
to  dismiss  appeal  on  ground  of  failure  to  file  transcript. 
Affidavits  were  filed  Ijy  the  appellant  tending  to  show  a 
verbal  stipulation,  extending  the  time  within  which  the  tran- 
script might  be  filed.  Counter-affidavits  were  filed  by  the 
respondents. 

Bwrt  Jk  Hamilton  and  Ludc  Jk  Tvjtmt.  for  Appellant 

dale  &  Jone8t  for  Respondents. 

The  Court: 

The  motion  to  dismiss  the  appeal  must  prevail  If  it  be 
admitted  that  affidavits  can  be  considered  which  tend  to 
show  a  verbal  stipulation  to  extend  the  time  to  file  the  tran- 
script, there  are  in  this  case  affidavits  more  numerous  and 
pointed  to  the  effect  that  no  such  stipulation  was  made. 

Appeal  dismissed. 
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[No.  6,^8.— Departanent  One.] 
November  13, 1882. 

S.  P.  TAYLOR  V.  W.  &  HUGHES,  JusncF,  et  al. 

CxRTio&ABi— Fish  Cohjussionebs— Jitstigs's  Goubt. 

Application  for  writ  of  certiorari  to  review  a  judgment 
of  a  Justice's  Court,  and  adjudging  the  defendant  guilty  of  a 
violatioh  of  Section  637,  Penal  CJoda 

The  petition  was  as  follows : 

*  - 

"  Your  petitioner  would  respectfully  show  to  this  Honor- 
able Court  that  on  or  about  the  sixteenth  day  of  May,  1882, 
a  complaint  was  filed  and' a  warrant  issued  out  of  the  Jus- 
tice's Court  of  the  Township  of  San  Eafael,  Marin  County, 
State  of  California,  whereof  W.  S.  Hughes  is  the  Justice, 
against  S.  P.  Taylor.  That  the  said  complaint  charged  your 
petitioner  with  having  committed  the  crime  of  misdemeanor. 
That  the  act  of  your  petitioner  so  constituting  the  alleged 
misdemeanor  as  charged  in  the  said  complaint,  is  as  follows : 
Said  S.  P.  Taylor,  then  and  there  being  the  owner  of  a  dam 
which  obstructs  the  waters  of  Papermill  Creek  in  Marin 
County,  California,  failed  to  construct  and  keep  in  repair 
sufficient  fish  ways  on  such  dam ;  the  said  S.  P.  Taylor  hav- 
ing theretofore,  to  wit,  on  the  fifth  day  of  May,  1882,  been 
requested  to  construct  and  keep  in  repair  sufficient  fish  ways 
on  such  dam  by  the  Fish  Commissioners  of  the  State  of  Cali- 
fornia. That*  your  petitioner  demurrer  to  and  moved  to  dis- 
miss the  said  complaint  upon  the  grounds  that  the  acts 
charged  in  said  complaint  did  not  constitute  a  public  offense 
and  that  more  than  one  offense  is  charged  in  said  complaint. 
That  the  court  thereupon  overruled  the  said  demurrer  and 
denied  the  said  motion  to  dismiss  the  said  complaint,  and 
thereafter  such  proceedings  were  had  that  the  defendant  was 
convicted  of  the  crime  of  misdemeanor  as  charged  in  the  said 
complaint.  That  thereafter,  to  wit,  on  the  seventeenth  day  of 
June,  your  petitioner  moved  in  arrest  of  judgment,  on  the 
grounds  that  the  said  Justice's  Court  had  no  jurisdiction  in 
the  premises ;  that  the  complaint  filed  herein  does  not  state 

facts  sufficient  to  constitute  a  public  offense,  and  that  mora 

lOOgle 


Nov.  1882.]  Taylor  v.  Hughes.  39 

than  one  offense  is  charged  in  said  complaint  That  the  Godrt 
thereupon  denied  said  motion  in  arrest  of  judgment,  and 
thereafter,  to  wit^  on  the  seventeenth  day  of  June,  1882,  sen- 
tenced your  petitioner  to  pay  a  fine  of  fifty  dollars.  That 
the  defendant,  your  petitioner,  thereafter  duly  appealed  to 
the  Superior  Court  of  Marin  County  on  a  statement  of  the 
case  from  the  said  order  and  judgment  of  the  said  Justice's 
Court  overruling  the  said  demurrer  to  the  said  complaint, 
and  from  the  order  denying  defendant's  motion  to  dismiss  the 
said  action,  and  from  the  order  denying  defendant's  motion 
in  arrest  of  judgment,  and  thereafter  such  proceedings  were 
had  that  on  the  second  day  of  October,  1882,  the  said  Supe- 
rior Court  affirmed  the  judgment  of  the  said  Justice's  Court, 
and  a  remittitur  was  issued  forthwith  to  the  said  Justice's 
Court,  and  directing  said  Court  to  execute  its  said  judgment. 
That  the  said  Justice's  X])ourt  is  about  forthwith  to  execute 
its  said  judgment  That  your  petitioner  shows  that  the  said 
Justice's  Court  had  not  any  jurisdiction  to  try  said  cause  or 
render  judgment  against  the  defendant,  nor  to  enforce  the 
same,  for  the  reason  that  the  said  act  so  charged  in  the  said 
complaint,  and  of  which  your  petitioner  was  convicted  as 
aforesaid,  constitutes  no  misdemeanor  or  public  offense,  or  any 
offense  known  to  the  law.  That  the  said  Justice's  Court  of 
the  Township  of  San  Rafael,  County  of  Marin,  exercising 
judicial  functions,  exceeded  its  jurisdiction  in  overruling  de- 
fendant's demurrer  to  the  said  complaint,  in  denying  defend- 
ant's motion  to  dismiss  said  action,  and  in  denying  defend- 
ant's motion  in  arrest  of  judgment,  and  in  proceeding  with 
the  trial  of  said  matter,  and  in  convicting  the  defendant  of  a 
misdemeanor  in  doing  the  act  charged  in  the  complaint,  and 
in  now  proceeding  to  the  enforcement  of  its  said  judgment 
That  there  is  no  further  appeal  in  said  cause  from  the  acts  of 
said  Justice's  Court;  and  there  is  not  any  plain,  speedy,  or 
adequate  remedy  to  the  defendant,  your  petitioner,  other 
than  by  writ  of  review.  Therefore  your  petitioner  respect- 
fully prays  your  Honorable  Supreme  Court  of  the  State  of 
California,  under  its  seal,  to  issue  to  Q.  W.  Davis,  Esq., 
County  Clerk  of  said  Marin  County,  and  to  the  Justice's 
Court  of  San  Eafael  Township,  County  of  Marin,  State  afore- 
said, and  to  the  Justice,  W.  S.  Hughes,  thereof,  a  writ  of  re- 
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view  directing  the  said  Justice's  Court  through  its  proper 
officers  and  G.  W.  Davis,  County  Clerk,  to  transmit  and  cer- 
tify to  your  Honorable  Supreme  Court  the  judgment  roll  and 
records,  and  a  transcript  of  the  records  and  proceedings,  in- 
cluding the  statement  on  appeal  in  the  said  action  of  the 
People  of  the  State  of  California  against  S.  P.  Taylor,  and 
prays  that  your  Honorable  Court  will  so  order  in  the  prem- 
ises as  to  it  may  seem  lawful  and  meet,  and  your  petitioner 
will  ever  pray. 

"Nygh  &  Fairweather,  Att'ys  for  Petitioner.** 

Nygh  &  Fairweather,  for  Plaintiff. 
No  brief  on  file  for  Defendants 

The  Court  : 

The  petition  does  not  present  a  case  for  the  issuance  of  a 
writ  of  review. 

Writ  denied,  and  proceedings  dismissed.* 


[No.  8,640.— Department  One.] 
November  13,  1882. 

THE  SANTA  CRUZ  GAP  TURNPIKE  JOINT  STOCK 
COMPANY  u  THE  BOARD  OF  SUPERVISORS 
OF  THE  COUNTY  OF  SANTA  CLARA. 

Mandamus — Cebtiorabi — Prohibition— Prerooativb— Writ— Res  Ad- 
JTJDIGATA. — When,  upon  issue  of  law  or  fact  joined,  a  Superior  Court 
has  adjudicated  the  merits  of  an  application  for  mandamus  or  other  pre- 
rogative writ,  such  adjudication  is  as  conclusive  (except  on  appeal)  upon 
this  Court  as  it  is  upon  another  Superior  Court. 

Id. —  Id. —  Id. — Id. — Id.— Appeal. —  In  issuing  such  writs  the  Supreme 
Court  and  the  several  Superior  Courts  are  peers — each  haviug  original 
jurisdiction;  whether  the  judgment  of  each  is  final,  it  is  not  necessary  in 
this  case  to  decide. 
Senible:  An  appeal  will  lie  in  such  cases  from  the  judgment  of  the  Superior 
Court. 

Application  for  writ  of  mandamus. 

D.  B.  Moody,  for  Plaintiff. 

8.  F,  Leib  and  J.  H,  CampbeU,  for  Defendant. 
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McKlNSTRY,  J.: 

Rule  28  of  this  Court  provides:  "In  any  application  made 
to  the  Court  for  a  writ  of  mandamus,  certiorari,  prohibition, 
procedendo,  or  for  any  prerogative  writ  to  be  issued  in  the 
exercise  of  its  original  jurisdiccion,  and  for  which  an  appli* 
cation  might  have  been  lawfully  made  to  some  other  Court 
in  the  first  instance,  the  affidavit  or  petition  sliall,  in  addition 
to  the  necessary  matter  requisite  by  the  rules  of  law  to  sup- 
port the  application,  also  set  forth  the  circumstances  which» 
in  the  opinion  of  the  applicant,  render  it  proper  that  the  writ 
should  issue  originally  from  this  Court,  and  not  from  such 
other  Court — ^the  sufficiency  or  insufficiency  of  such  circum- 
stances 60  set  forth  in  that  behalf  will  be  determined  by  the 
Court  in  awarding  or  refusing  the  application.  In  case  any 
Court,  Judge,  or  other  officer,  or  any  board  or  other  tribunal, 
in  the  discharge  of  duties  of  a  public  character,  be  named  in 
the  application  as  respondent,  the  affidavit  or  petition  shall 
also  disclose  the  name  or  names  of  the  real  party  or  parties, 
if  any,  in  interest,  or  whose  interest  would  be  directly  affiacted 
by  the  proceedings,  and  in  such  case  it  shall  be  the  duty  of 
the  applicant  obtaining  an  order  for  any  such  writ,  to  serve 
or  cause  to  be  served,  upon  such  party  or  parties  in  interest, 
a  true  copy  of  the  affidavit  or  petition,  and  of  the  writ  issued 
thereon,  in  like  manner  as  the  same  is  required  to  be  served 
upon  the  respondent  named  in  the  application  and  proceed- 
ings, and  to  produce  and  file  in  the  office  of  the  Clerk  of  this 
Court  the  like  evidence  of  such  service." 

It  may  be  that  this  Court  would  consider  as  a  ''circum- 
stance" which  would  induce  it  to  issue  a  prerogative  writ,  the 
fact  that  the  Superior  Court  had  refused  to  take  jurisdiction 
of,  or  to  consider,  the  application,  upon  the  merits.  But 
when,  upon  issue  of  law,  or  fact  joined,  a  Superior  Court  has 
adjudicated  the  merits  of  the  application,  such  adjudication 
is  as  conclusive  (except  on  appeal)  upon  this  Court  as  it  is 
upon  another  Superior  Court  In  issuing  writs  of  manda- 
.tous,  certiorari,  and  prohibition,  the  Supreme  Court  and  the 
several  Superior  Courts  are  peers.  Both  the  Supreme  Court 
and  the  Superior  Court  has  original  jurisdiction.  (Const., 
Ai-t  vi,  §§  4  and  5.)  Whether  the  judgment  of  each  is  final — 
in  view  of  the  language  of  the  sections  referred  tq^'^^it  is  not 
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here  necessary  to  decide.  Semhle,  an  appeal  will  lie  in  such 
cases  from  the  judgment  of  the  Superior  Court.  {Winter  v. 
Fitzpatrick,  35  CaL  269.) 

The  defendant  in  the  proceeding  now  here  pleads  that 
"heretofore  and  before  the  commencement  of  this  proceeding 
the  plaintiff  commenced  the  same  proceedings,  for  the  same 
purpose,  in  the  Superior  Court  of  the  County  of  Santa  Clara, 
and  on  the  eighteenth  day  of  October,  A.  D.  1882,  said  pro- 
ceedings in  said  Superior  Court  resulted  in  a  judgment  of 
said  Superior  Court,  by  it  then  duly  given  and  made,  that 
plaintiff  was  not  entitled  to  such  relief,  and  that  the  applica- 
tion therefor  be  denied,  a  true  and  correct  certified  copy  of 
which  proceeding  and  judgment  in  said  Superior  Court  are 
hereto  annexed,  marked  '  Exhibit  A.'  "  The  exhibit  is  made 
a  part  of  the  answer  herein,  and  contains  a  copy  of  the  com- 
plaint or  petition  in  the  Superior  Court.  It  is  not  disputed 
that  such  complaint  or  petition  is  in  all  respects  like  the  com- 
plaint filed  in  the  present  proceeding.  The  "  exhibit"  further 
shows  that  the  defendant  in  the  Superior  Court  (defendant 
here),  by  motion,  in  the  nature  of  demurrer,  moved  the  said 
Superior  Court  to  vacate  the  writ,  upon  the  groimd  that  the 
complaint  or  petition  did  not  state  facts  upon  which  the  same 
shoiJd  issue;  further,  that  the  motion  or  demurrer  having 
been  sustained  by  the  Superior  Court,  with  leave  to  amend 
the  complaint  or  petition,  plaintiff,  in  open  Court,  refused  to 
amend,  and  thereupon  a  final  judgment  was  entered  by  the 
Superior  Court  that  the  writ  be  denied,  and  in  favor  of  de- 
fendants for  their  costs,  etc 

If  an  appeal  lies  from  the  judgment  of  the  Superior  Court, 
the  plaintiff  has  "  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law."  (C.  C.  P.,  §  1036.)  If  an  appeal  does 
not  lie  from  the  judgment  of  the  Superior  Court,  the  answer 
of  defendant  is  a  plea  of  a  former  adjudication,  between  the 
same  parties,  in  a  Court  of  competent  jurisdiction. 

The  cause  will  be  set  down  for  trial  upon  the  issue  of  fact 
raised  by  the  anewer.  The  fact  will  be  determined  by  in- 
spection of  the  record,  but,  as  yet,  the  existence  has  been  al- 
leged, not  proved. 

Boss  and  McEee,  JJ.,  concurred. 
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INa  8,670— Department  Two.] 
NoYuber  13, 1882. 

R  J.  RHODES,  AsBiQNSE,  etc.,  v.  FRANCIS  E.  SPENCER^ 

StTPEBIOB  JTTDOE  ETa 

Njiw  Tmait— Vbedicp  ur  Equttt  Case— Convbtangb  ix  Fraud  of  Cbjed- 
ITOBS — ^Practice. — In  an  action  by  the  assignee  of  an  insolvent  to  set 
aside  a  conveyance,  a  jnry  was  impaneled  to  whom  the  issue  of  fraad 
was  submitted,  leaving  certain  other  issues  to  be  disposed  of  by  the 
Court;  and  the  trial  resulted  in  a  verdict  for  the  plaintiff  on  the  issues 
submitted.  Af terwards^  on  motion  of  the  defendant,  the  Court  made  an 
order  for  a  new  trial  of  the  issues  submitted  to  the  jury ;  and  refused  to 
proceed  with  the  trial  of  the  remaining  issues ;  and  an  application  was 
made  to  this  Court  for  writ  of  mandamus  to  compel  him  to  proceed. 
ffdd:  The  facts  set  forth  in  the  petition  do  not  entitle  plaintiff  to  the 
relief  prayed  for. 

Appucation  for  writ  of  mandamus  to  Francis  K  Spencer, 
Superior  Judge  of  Sant^  Clara  County. 

The  plaintiiT  was  assignee  of  M.  Farrell,  an  insolvent 
debtor,  and  brought  his  action  in  the  lower  CJourt  to  set  aside 
an  assignment  made  by  Farrell  to  one  William  P.  Dougherty 
of  a  tract  of  land  used  as  a  brick-yard,  '*  together  with  the 
implements,  material,  plant,  stock  in  trade,  and  live-stock," 
used  in  connection  therewith.  On  the  trial  special  issues 
were,  by  consent,  submitted  to  the  jury,  covering  the  issues 
as  to  fraud  and  notice  on  the  part  of  Dougherty,  and  also 
with  reference  to  the  number  of  bricks  received  by  him;  and 
the  remaining  issues,  referring  to  the  value  of  the  personal 
property  and  the  damages  suffered  by  the  plaintiff,  were  left 
to  be  disposed  of  by  the  Court.  A  verdict  was  rendered  in 
favor  of  the  plaintiff,  and  thereupon  the  remaining  issues 
were  set  for  hearing  by  the  Court,  but  before  the  hearing  a 
new  trial  of  the  issues  submitted  to  the  jury  was  granted  by 
the  Court  on  the  motion  of  the  defendant. 

Vincent  Need,  for  the  Plaintiff. 

Only  one  motion  for  a  new  trial  can  be  made  in  an  action, 
and  that  can  only  be  made  after  all  the  issues  have  been 
heard.  The  order  granting  a  new  trial  was  therefore  a  nullity, 
(Bates  V.  Gage,  49  CaL  126.) 
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No  brief  on  file  for  Defendant. 

The  CtoURT : 

We  think  the  facts  set  forth  in  the  petition  do  not  entitle 
the  plaintiff  to  the  relief  prayed  for. 
Writ  denied. 


[No.  7,314.— Department  Twa] 
November  14,  1882. 

JAMES  PHELAN  v.  CITY  AND   COUNTY  OF  SAN 
FRANCISCO. 

CoNSTBUcnoK  or  Ordeb  op  Boabd  or  SurxBYisoBS—SmE walk— Street 
Impbovsment  —  San  FBANaaco — ^Acgeftance  or  Street  Iupbove- 
MENTS.— Section  22  of  Chapter  iv.  of  Order  897  of  the  Board  of  Saper- 
▼iaors  of  the  City  and  County  of  San  Frandsco  provides  that:  **  No  street 
or  portion  of  a  street  shall  be  accepted  by  the  Board  of  Supervisors  ex- 
<$ept  upon  the  report  of  the  Superintendent  of  Public  Streets  and  High- 
ways and  the  committee  of  the  Board  of  Supervisors  on  streets,  wharves, 
grades,  and  squares,  showing  that  such  street  or  portion  of  a  street  is 
sewered  with  brick  and  paved  and  curbed  with  stone.*'  Conceding  that 
for  certain  purposes  the  sidewalk  is  a  portion  of  the  street,  this  order  was 
not  intended  to  require  the  sidewalk  as  weU  as  the  roadway  to  be  sewered 
with  brick  and  paved  and  curbed  with  stone. 

Id. — ^Each  requirement  has  reference  to  the  object  to  be  accomplished,  that 
is,  the  sewer  to  be  of  brick,  the  roadway  paved,  and  the  sidewalk 
curbed. 

Id. — The  Board  of  Supervisors  in  accepting  the  street  determined  that  the 
respective  objects  had  been  accomplished. 

Appeal  by  the  defendant  from  the  judgment  of  the  Twenty- 
third  District  Court  of  the  City  and  County  of  San  Francisco, 
and  from  an  order  of  the  Superior  Court  of  said  city  and 
county  denying  a  motion  for  a  new  trial  Thornton,  J.,  of 
District  Court;  Wilson,  J.,  of  Superior  Court. 

Action  upon  contract  to  recover  judgment  against  the  City 
and  County  of  San  Francisco  for  street  improvements  made 
on  a  portion  of  one  of  its  accepted  streets. 

Section  22  of  Chapter  iv.  of  Order  697,  referred  to  in  the 
opinion,  is  as  follows :  "  No  street  or  portion  of  a  street  shall 
be  accepted  by  the  Board  of  Supervisors  except  upon  the 
report  of  the  Superintendent  of  Public  Streets  and  Highwavs 
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and  the  committee  of  the  Board  of  Supervisors  on  streets, 
wharves,  grades,  and  squares,  showing  that  such  street  or 
portion  of  a  street  is  sewered  with  brick  and  paved  and  curbed 
with  stone ;  and  no  street-crossing  shall  be  accepted  except 
on  like  report  showing  that  such  crossing  is  so  sewered,  curbed, 
and  paved  with  stone,  and  sidewalks  and  angular  corners 
thereof,  and  suitable  crasswalks,  manhole  and  cover,  cesspools, 
and  culverts  constructed.  The  acceptance  of  a  street,  part  or 
portion  of  a  street,  or  street-crossing,  shall  be  by  resolution." 
After  the  work  was  performed  the  Board  of  Supervisors 
duly  accepted  it    The  other  facts  are  stated  in  the  opinion. 

J.  F.  Cowdery,  City  and  County  Attorney,  for  Appellant. 

J.  M,  Wood  and  J.  C.  BcUea,  for  Respondeni 

The  Court: 

Conceding  that  for  certain  purposes  the  sidewalk  is  a  por« 
tion  of  the  street,  we  can  not  say  that  Section  22  of  Chapter 
4,  of  Order  69V  of  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco,  was  intended  to  require  the  side- 
walk, as  well  as  the  roadway,  to  be  "sewered  with  brick  and 
paved  and  curbed  with  stone"  As  we  understand,  the  sewer 
was  to  be  of  brick,  and  the  roadway  was  to  be  paved,  and  the 
sidewidk  curbed.  These  requirements  appear  to  have  been 
complied  with.  Each  requirement  was  to  have  reference  to 
the  object  to  be  accomplished;  and  the  board,  in  accepting 
the  street,  determined  that  the  respective  objects  had  been 
accomplished. 

Judgment  and  order  affirmed. 


PTo.  7,503.—I>epftrtmeDt  Two.] 
N^>vember  14, 1882. 

B.  STRTJEVEN  v.  HIS  CREDITOllS. 

EiTECT  or  Insolyxnct  Act  of  1880  on  ths  Procxdurs  in  Cases  Instituted 
17NDEK  Act  Of  1852— Statutobt  Construction — ^pLKADnro — Insol- 
vency.— The  Inaolvency  Act  of  1862  under  which  the  proceedings  were 
commenced  did  not  require  the  answer  of  the  petitioner  to  the  opposition 
of  a  creditor  to  be  verified.  Prior  to  the  filing  of  the  answer  to  the  op- 
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poflition,  the  InBolvenGy  Act  of  1880,  which  requires  the  verification  of  l^e 
pleadings,  had  gone  into  effect.  Held:  The  answer  to  the  oppoeition 
should  have  been  verified. 

lb. — Effbct  of  Proviso  or  Saving  Clause  in  Repealing  Clause  ot  Act. — 
The  provision  in  Section  68  of  the  Act  of  1880,  that  the  Act  ier  not  to  af  ^ 
feet  any  case  previously  instituted,  is  not  intended  to  keepalive  the  former 
mode  of  procedure  in  conflict  with  the  Act. 

Objection  for  the  First  Time  in  Supreme  Court.— The  objection  that  the 
opposing  creditor  had  not  proved  his  claim  before  filing  his  opposition 
can  not  be  taken  for  the  first  time  in  the  Supreme  Court. 

Appeal  by  Donnelly,  Dunne  &  Co.,  opposing  creditors,  from 
the  judgment  of  the  Superior  Court  of  the  City  and  County 
of  San  Francisco  granting  a  discharge.     Halsey,  J. 

Proceeding  in  insolvency.  On  the  seventeenth  of  March, 
1880,  the  respondent  Strueven  filed  his  petition  in  the  Su- 
perior Court  asking  a  discharge  from  his  debts.  On  the  fifth 
of  May,  1880,  A.  J.  Donnelly  and  others,  creditors  appealing, 
filed  their  opposition  in  writing,  alleging  divers  frauds,  com- 
mitted by  petitioner,  for  which  they  claimed  he  should  be 
denied  his  discharge.  This  opposition  was  verified.  On  May 
14,  1880,  the  petitioner  filed  an  answer  to  the  opposition  con- 
sisting of  a  general  denial  not  verified,  which  appellants 
moved  to  strike  out,  and  afterwards,  on  the  twenty-second  of 
July,  the  petitioner  elected  to  file  an  amended  answer  to  the 
opposition.     This  answer  was  not  under  oath. 

On  the  twenty^sixth  of  July,  1880,  the  opposing  creditors 
gave  notice  of  motion  to  strike  out  this  last  answer,  because 
it  was  not  verified^  and  to  dismiss  the  petition  for  want  of 
answer,  and  on  the  sixteenth  of  August,  1880,  the  Court 
denied  the  motion  to  strike  out  the  amended  answer,  to 
which  the  opposing  creditors  took  their  bill  of  exceptions, 
which  sets  forth  the  foregoing  facts.  On  the  twentieth  of 
August,  1880,  the  Court  entered  an  order  discharging  the 
petitioner  from  his  debts,  and  from  this  order  an  appeal  is  . 
taken. 

William  Matthews,  for  Appellants. 

The  Court  erred  in  refusing  to  grant  the  motion  to  strike 
out.  The  Insolvent  Act,  approved  April  16,  1880,  had  taken 
efiect  June  15th.     Section  50,  of  that  Act,  provides  that  the 
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opposition  and  the  answer  to  it  shall  be  verified.  (Statutes 
of  1880,  p.  330.)  This  provision  coneemed  procedure  and 
the  remedy  merely,  and  therefore  operated  upon  the  pending 
case,  and  governed  all  pleadings  filed  after  its  passage. 
(Dormer  v.  PalTner,  23  Cal.  40.) 

The  Court  below  seemed  to  think  that  the  clause  in  Sec- 
tion 68  of  the  Act  (Statutes  1880,  834),  providing  that  the 
repeal  of  previous  insolvent  laws,  '*  shall  in  no  manner  invalid 
date  or  afiect  any  case  in  insolvency,'*  then  pending,  in  some 
way  so  acted  Iks  to  ccmtinue  in  force  the  repealed  Act  as  to 
the  pleadings  in  this  case.  It  is  submitted  that  no  such 
result  follows.  Such  a  construction  would  give  us  two  sys- 
tems of  procedure  on  foot  at  the  same  time. 

The  word  "affect,"  as  used  in  the  section  referred  to,  is  a 
repetition  of  the  word  "  invalidate,"  and  is  used  in  the  sense 
in  which  it  is  employed  in  Sections  8  and  IS  of  the  Code  of 
Civil  Procedure.  But',  under  the  previous  insolvent  law,  the 
opposing  creditors  were  entitled  to  an  answer  under  oath. 
The  Act  itself  was  silent  on  the  matter.  (Insol.  Act.,  §  20, 
Statutes  of  1852,  p.  73.)  The  Code  of  Gi\dl  Procedurci 
therefore,  furnished  the  rule  to  guide  the  Court.  (C.  C.  P.,  § 
4.)  Under  it,  answers  to  all  verified  pleadings  must  be  veri- 
fied.   (0.  C.  P.,  §  446.) 

H.  Lowenihal,  for  Respondentb 

This  answer,  "or  plea,"  the  appellants  moved  to  strike  out, 
and  for  a  dismissal  of  all  proceedings,  which  motion  was  de- 
nied This  ruling  we  say  '^as  proper.  The  record  shows  that 
appellants  were  not  creditors  of  insolvent.  Nor  does  the  record 
show  that  they  have  proved  their  alleged  claim,  as  required 
by  said  Act.  This  we  say  was  necessary  before  they  could 
contest  the  insolvent's  discharge.  (See  Section  10,  Cowdery's 
Insol V.  L.  of  Act  1852.)  Appellant  should  have  applied  for 
leave  to  intervene  in  the  proceedings.  (4  Cal.  337.)  The  In- 
solvent Act  of  1880  in  no  manner  affected  this  case,  the  oppo- 
sition halving  been  filled  prior  to  the  passage  thereof.  (See 
Section  68,  Act  1880.)  The  statutes  of  1852  did  not  provide 
that  the  opposition  to  a  discharge  should  be  by  a  verified  or 
any  petition;  all  that  it  said  upon  the  subject  is,  "That  any 
creditor  (meaning  of  course  a  creditor  who  has  prpven  his 
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claim  as  in  §  10  provided)  should  deem  it  necessary  to  oppose 
it  on  the  ground  of  some  fraud  having  been  committed  by  the 
insolvent  debtor,  he  shall,  within  ten  days  thereafter,  lay  be- 
fore the  Court  which  has  already  taken  cognizance  of  the 
case,  his  written  opposition,  stating  the  several  grounds,  etc. 
whereupon  in  case  of  accusation  or  fraud,  after  having  re- 
ceived the  debtor's  answer,  the  court  shall  order  a  jury  sum- 
moned, etc.,  for  the  purpose  of  deciding  on  the  said  accusation." 
(See  §  20  of  said  act.) 

And  we  say  that  an  oral  plea  in  open  court  received  by  the 
judge  thereof,  and  entered  of  record  is  all  that  was  requisite 
under  said  statute,  as  no  form  of  pleadings  is  prescribed. 

And  we  say  that  inasmuch  as  the  statute  is  silent  as  to  the 
manner  in  which  the  Court  is  to  receive  the  answer,  it  is  rea- 
sonable to  presTune  from  the  language  of  the  section  that  the 
answer  or  plea  may  be  orally  received  by  the  court,  and  or- 
dered to  be  recorded  by  the  clerk,  or  the  same  may  be  reduced 
to  wiiting  and  handed  to  the  Court  to  be  filed  of  record;  such 
has  .been  the  rule  laid  down  in  all  insolvency  cases  that  ever 
came  before  the  courts  since  the  repeal  of  the  Federal  Bank- 
ruptcy Act. 

The  above  proposition  is  sustained  in  case  of  D.  B,  Sanborn 
V.  His  Creditora,  37  Cal.  Reports,  p.  611.  Again:  The  peti- 
tion of  appellants  contains  charges  of  fraud  against  the  re- 
spondent, which,  if  admitted,  might  subject  him  to  criminal 
prosecution,  and  we  say,  on  that  ground,  the  insolvent,  even 
if  the  statute  required  a  verified  answer,  could  avail  himself 
of  his  right  to  file  an  unverified  ptea.  (See  Section  446,  Code 
Civil  Procedure.) 

The  Court  : 

The  insolvency  proceedings  were  commenced  under  the  Act 
of  1852.  That  Act  did  not  require  the  answer  of  the  peti- 
tioner to  the  opposition  of  a  creditor  to  be  verified.  Prior  to 
the  filing  of  the  answer  in  this  case,  the  Legislature  had  passed 
the  Insolvent  Act  of  1880,  which  requires  verification  of  the 
pleadings.  This  requirement  concerns  procedure  merely,  and 
governs  pleadings  filed  after  its  passage.  According  to  Sec- 
tion 68  of  the  Act  of  1880,  that  Act  is  not  to  affect  any  case 
previously  instituted;  but  there  is  no  indication  of  an  in- 
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tention  to  keep  aUve  the  former  mode  of  procedure  in  con- 
flict with  the  Act.  The  Court  erred  in  dismissing  the  oppo- 
bition  and  in  making  a  decree  of  discharge. 

The  objection  that  the  opposing  creditor  had  not  proved 
his  claim  before  filing  his  opposition  is  taken  too  late,  when 
taken  in  this  Court  for  the  first  time. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


[No.  8,5d4— In  Bank.] 
November  U,  1882. 

A.  E.  FEAZER  et  al.  v.  THE  SUPERIOR  COURT  OF 
SAN  FRANCISCO. 

SSTTLEMENT  OT  STATKME27T  ON  MOTION  FOB  NeW  TbIAL.— MandamtIB  tO  a 

Superior  Judge  to  compel  him  to  settle  plaintiff*B  statement  on  motion 
for  new  trial.  The  statement  did  not  set  forth  any  of  the  evidence,  but 
simply  referred  to  the  reporter's  notes  and  directed  that  they  should  be 
inserted  in  full. 
Held:  Such  a  statement  is  not  a  proper  one,  and  the  Court  may  disre- 
gard it.  • 

Application  for  writ  of  mandamus  to  the  Superior  Court 
of  the  City  and  County  of  San  Francisco.    Wilson,  J. 

E.  W.  McGraw,  for  Plaintiff,  cited  G  C.  P.,  §§  274,  648; 
2  Hittell's  Codes,  §  10,648 ;  8  id.,  §  10,274;  KimbaU  v.  Semple, 
31  Cal.  659;  Hesa  v.  Winder,  30  ii  349;  Loucks  v.  Edmondr 
son,  18  id.  203. 

McAllister  &  Bergin,  for  Defendant 

The  Court: 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
the  Hon.  T.  K.  Wilson,  a  Superior  Judge  of  the  City  and 
County  of  San  Francisco,  to  settle  plaintiff's  statement  on 
motion  for  a  new  trial  When  the  statement  was  served  on 
the  attorneys  for  the  adverse  parties,  and  before  any  amend- 
ments thereto  were  proposed,  defendants  "  protested  against 
the  pretended  statement  on  motion  for  a  new  trial  which  had 
been  served  upon  them,  that  it  is  utterly  insufpcient  and  fails 
Cal.  Rbps.  LXn— 4  r^^^^T^ 
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to  set  forth  any  proper  statement  of  the  case.  It  merely 
amounts  to  a  reference  to  the  reporter's  notes,  without  incor- 
porating said  notes  in  the  proposed  statement."  The  learned 
Judge,  in  denying  the  motion  to  settle  the  so-called  state- 
ment, placed  his  refusal  on  the  ground  that  "  the  proposed 
statement  is  wholly  insufficient,  as  a  proposed  statement  on 
motion  for  a  new  trial,  and  must  be  disregarded/*  We  think 
the  motion  to  settle  the  proposed  statement  was  properly 
denied.  It  does  not  set. forth  any  of  the  evidence  in  the  case, 
but  simply  refers  to  the  reporter's  notes.  Its  language  is: 
"All  of  which"  (the  facts  in  the  case)  "  will  more  fully  appear 
from  said  statement  of  the  facts  which  reads  as  follows  (in- 
sert reporter's  notes  in  full)."  Such  a  statement  is  not  a 
proper  one,  and  the  C!ourt  may  disregard  it.  {People  v.  Getty, 
49  Cal.  584;  People  v.  Sprague,  53  id.  422.) 
Application  denied. 


[No.  10,754.— In  Bank.] 
November  15,  18SS^, 


THE  PEOPLE  V,  ALVINO  F.  PICO. 

Labceny— Evidence — Variance  as  to  Sex. — ^A  variance  as  to  the  sex  of  the 
animal  charged  to  be  stolen,  is  immaterial. 

Id. — ^Id. — Id. — Horse — Definition. — At  common  law  the  word  "  horse  "  was 
used  in  its  generic  sense,  and  was  held  to  iimlude  all  animals  of  the  horbe 
species,  whether  male  or  female;  and  the  Legislature  of  this  State,  in 
using  the  word  "mare"  (in  Sec.  487}  Penal  Code),  did  not  intend  to  mod- 
ify or  change  the  common  law  rule,  but  inserted  the  word,  possibly,  for 
more  definltenesa. 

Id.— -Id.— -Insanity— Genebal  Refctation.— Insanity  is  not  to  be  proren 
by  general  reputation. 

Id, — Id. — Id. — Hearsay. — For  the  purpose  of  showing  the  insanity  of  the 
defendant,  a  witness  testified  to  his  throwing  away  a  suit  of  clothes;  but 
on  cross-examination  it  appeared  that  the  witness  had  no  personal  knowl- 
edge of  the  clothes  being  thrown  away,  or  of  the  reason  therefor;  he  knew 
of  the  circumstances  only  by  hearsay.  IJeld:  The  testimony  was  prop- 
erly stricken  out. 

Id. — Id. — Id.— Opinion  of  Family.— Evidence  that  the  defendant  was  always 
treated  by  his  family  as  an  imbecile  or  an  insane  person  is  inadmissible. 

Id.— Id.— Id.— Opinion  of  Acquaintances. — Witnesses  were  examined  for 
the  purpose  of  showing  the  sanity  of  defendant,  and  from  their  examina- 
tion it  appeared  that  they  were  acquainted  with  him  and  had  more  or 
liess  opportunity  for  acquiring  knowledge  on  which  to  base  an  opinion. 
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Hdd:  The  witoesses  higring  Bhown  themselves,  refipectively,  to  have  been 
acquainted  with  the  defendant,  the  determination  of  the  question  as  to 
whether  that  acquaintance  was  of  an  intimate  character  was  within  the 
discretion  of  the  Court  below,  with  the  exercise  of  which,  there  being  no 
abuse,  this  Court  will  not  interfere. 

Id.  —-Id.  — Id.— lusTBUcrrioN— Larcbny— Dkfinitiom — FeloihousInten-t.  — 
The  Court  instructed  the  jury:  **It  is  further  claimed  that  although  the 
jury  may  believe  the  defendant  took  the  animal  in  question;  yet,  unless 
at  the  time  of  such  taking  he  then  intended  to  steal  the  same,  he  nmst 
be  acquitted.  I  instruct  yon  that  if  the  defendant  wrongfully  and  un- 
lawfully and  without  the  knowledge  and  consent  of  the  owner  of  this 
animal,  or  of  any  person  who  could  give  such  consent,  or  as  a  mere  tres- 
passer and  wrong-doer,  drove  away  said  horse,  not  then  intending  to  steal 
the  same,  but  that  thereafter,  while  still  in  such  wrongful  possession  of 
said  horse,  he  feloniously  sold  the  same  and  appropriated  the  proceeds  of 
such  sale  to  his  own  use,  such  taking,  sale,  and  appropriation  constitute, 
upon  the  part  of  the  defendant,  the  crime  of  kirceny  as  fully  and  com- 
pletely as  though  such  felonious  intention  had  existed  in  the  defendant 
at  the  first  taking  of  such  animal.*'    Held:  The  instruction  was  correct. 

Id. — Id. — Id. — Insaniit— Definition — Reasonable  Doobt. — The  Court 
instructed  the  jury:  **The  standard  of  accountability  is  this:  Had  the 
party  sufficient  mental  capacity  to  appreciate  the  character  and  quality 
of  the  act  f  Did  he  know  and  understand  that  it  was  a  violation  of  the 
rights  of  another,  and  in  itself  wrong;  did  he  know  that  it  waa  prohibited 
by  the  laws  of  the  land,  and  that  its  commission  would  entail  punishment 
and  penalties  upon  himself?  If  he  had  the  capacity  thus  to  appreciate 
the  character  and  comprehend  the  possible  or  probable  consequence  of 
his  act,  he  is  responsible  to  the  law  for  the  act  he  has  committed  and  is 
to  be  judged  accordingly.  The  defense  of  insanity  is  a  defense  M'hich 
may  be  and  sometimes  is  resorted  to,  in  cases  in  which  the  proof  of  the 
overt  act  is  so  full  and  complete  that  any  other  means  of  avoiding  con- 
viction, and  escaping  punishment,  seems  hopeless.  While,  therefore, 
this  was  a  defense  to  be  weighed  fairly,  fully,  and  justly,  and  when  satis- 
factorily established  must  recommend  itself  to  the  sense  of  humanity  and 
justice  of  the  jury,  they  are  to  examiue  it  with  care,  lest  an  ingenious 
counterfeit  oi  this  mental  infirmity  shall  furnish  immunity  to  guilt." 
"In  all  other  matters  except  that  of  insanity,  defendant  is  entitled  to 
eyery  reasonable  doubt."  The  Court  also  refused  to  give  instructions 
embodying  the  converse  of  these  propositions. 
Held:  The  instructions  were  correct,  and  it  therefore  follows  that  the  in- 
structions asked  for  and  refused  were  incorreot. 

Id. — Id.— Insanity. — When  a  defendant  is  brought  up  for  judgment  on  con- 
viction it  is  not  error  for  the  Court,  where  it  entertains  no  doubt  as  to 
his  sanity,  to  refuse  to  submit  the  issue  of  insanity  to  a  jury,  under  Sec 
1368,  Fenal«Code. 

Appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial,  in  the  Superior  Court  of  the  County  of 
Santa  Clara.    Belden,  J. 
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A.  W,  CrandeU,  for  Appellant 

A.  L.  Hart,  Attorney-General,  for  Bespondent, 

Myrick  J. : 

The  defendant  was  by  information  accused  of  grand  lar- 
ceny, in  that  he  "  did  feloniously  take  and  steal  one  roan 
horse,"  the  property  of  one  S.  P.  Stockton.  The  plea  was  not 
guilty.    The  defendant  was  convicted  as  charged. 

1.  It  appears  from  the  bill  of  exceptions  that  on  the  trial 
the  people  gave  evidence  tending  to  prove  that  the  defendant 
took  from  the  Normal  School  grounds  in  San  Jose,  a  roan 
mare,  harness  and  buggy,  belonging  to  S.  P.  Stockton,  and 
after  using  the  same  in  the  public  streets  of  San  Jose,  and  de- 
claring that  the  mare  belonged  to  one  Archer,  left  the  har- 
ness and  buggy  by  the  side  of  a  street,  and  sold  the  mare  for 
ten  dollars  and  appropriated  the  proceeds  to  his  own  use. 
The  defendant  moved  the  Court  to  instruct  the  jury  to  a^jquit 
him,  on  the  ground  of  variance,  in  that  he  was  charged  with 
stealing  a  horse,  while  the  proof  showed  the  animal  taken 
was  a  mare. 

This  was  refused.  Although  the  CJourts  of*  some  of  the 
States  have  held,  under  a  statute  similcor  to  that  or  this  State 
(Section  487,  subdivision  3,  Penal  Code),  where  both  words 
"horse"  and  "mare"  are  used,  the  proof  must  agree  with  the  in- 
dictment as  to  the  sex  of  the  animal,  yet,  as  at  common  law  the 
word  "horse"  was  used  in  its  generic  sense,  and  was  held  to 
include  all  animals  of  the  horse  species,  whether  male  or  fe- 
male, we  are  of  opinion  that  the  Legislature  of  this  State,  in 
using  the  word  "mare,"  did  not  intend  to  modify  or  change 
the  common  law  rule,  but  inserted  the  word  possibly  for 
more  definiteness. 

2.  The  defendant  introduced  evidence  tending  to  prove  that 
he  was  insane  before,  at,  and  after  the  taking,  and  at  the 
time  of  the  trial.  No  suggestion  was  made  by  counsel  then 
or  at  any  time  before  or  during  the  trial,  that  defendant  was 
not  then  in  a  condition  to  be  tried.  The  District  Attorney, 
during  the  trial,  inquired  of  counsel  for  defendant  if  he  as- 
serted that  defendant  was  then  insane,  to  which  one  of  the 
defendant's  attorneys  replied  that  they  did  not,  and  the  other 
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stated  that  they  claimed  he  was  at  the  time  of  the  alleged  of- 
fense and  still  was  insane.  The  bill  of  exceptions  states  that, 
"it  did  not  then  or  at  any  time  daring  the  trial  appear  to  the 
Court  that  there  was  any  doubt  that  defendant  was  not  sane." 
The  defendant's  attorney  asked  a  witness:  "  What  do  you  say 
as  to  his  general  reputation,  whether  sane  or  insane  ?"  An 
objection  was  sustained.  Insanity  is  not  to  be  proven  by 
general  reputation.    The  ruling  was  correct. 

3.  For  the  purpose  of  showing  the  insanity  of  the  defend- 
ant, a  witness  testified  to  his  throwing  away  a  suit  of  clothes. 
On  cross-examination  it  appeared  that  the  witness  had  no 
personal  knowledge  of  the  clothes  being  thrown  away,  or  of 
the  reason  therefor — ^he  knew  of  the  circumstance  only  by 
hearsay.  This  testimony  was,  on  motion,  stricken  out.  It 
needs  no  authority,  save  well-known  principles,  to  show  the 
correctness  of  this  ruling. 

4.  A  witness  was  asked  if  the  defendant  was  always 
treated  by  his  family  as  an  imbecile  or  an  insane  person.  Ob- 
jection to  this  was  sustained  This  ruling  was  correct.  How 
he  was  treated  by  his  family  would  not  tend  to  prove  insanity; 
they  may  have  been  mistaken  as  to  the  condition  of  the  subject 
and  as  to  their  mode  of  treatment;  besides,  the  answer  would 
be  but  the  opinion  of  one  person  based  on  the  opinions  of  others. 

5.  Persons  were  examined  as  witnesses  on  behalf  of  the 
people  for  the  purpose  of  showing  the  sanity  of  defendant 
Their  examination  showed  that  they  were  acquainted  with  him, 
and  had  more  or  less  opportunity  for  acquiring  knowledge 
on  which  was  to  base  an  opinion.  The  opinions  of  these  wit- 
nesses were  objected  to  on  the  ground  that  they  had  not 
shown  themselves  intimate  acquaintances  of  the  defendant. 
The  witnesses  having  shown  themselves  respectively  to  have 
been  acquainted  with  the  defendant,  the  determination  of  the 
question  as  to  whether  that  acquaintance  was  of  an  intimate 
character  was  within  the  discretion  of  the  Court  below,  with 
the  exercise-  of  which,  there  being  no  abuse,  this  Court  will 
not  interfere. 

6.  The  Court  instructed  the  jury  that  the  misdescription  as 
the  sex  of  the  animal  was  immaterial,  and  was  no  variance. 
Also,  as  follows:  "It  is  further  claimed  that  although  the 
jury  may  believe  the  defendant  took  the  animal  in  question^ 
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yet  unless  at  the  time  of  such  taking  he  then  intended  to 
steal  the  same  he  must  be  acquitted.  I  instruct  you  that  if 
the  defendant  wrongfully  and  unlawfully,  and  without  the 
knowledge  and  consent  of  the  owner  of  this  animal,  or  of  any 
person  who  could  give  such  consent,  but  as  a  mere  trespasser 
and  wrong-doer  drove  away  said  horse,  not  then  intending  to 
steal  the  same,  but  that  thereafter,  while  still  in  such  wrong- 
ful possession  of  said  horse,  he  feloniously  sold  the  same  and 
appropriated  the  proceeds  of  such  sule  to  his  own  use,  such 
taking,  sale,  and  appropriation  constitute,  upon  the  part  of 
the  defendant,  the  crime  of  larceny  as  fully  and  completely 
as  though  such  felonious  intention  had  existed  in  the  defend- 
ant at  the  first  taking  of  such  animal." 

"It  is  further  claimed  on  the  part  of  the  defendant  that  if 
he  did  in  fact  take,  aell,  and  appropriate  the  proceeds  of  said 
property  as  claimed  by  the  prosecution,  he  is  not  to  be  held 
criminally  accountable  for  so  doing  by  reason  of  his  insanity 
at  the  time  of  such  appropriation  and  taking. 

"The  standard  of  accountability  is  this:  Had  the  party 
sufficient  mental  capacity  to  appreciate  the  character  and 
quality  of  the  act?  Did  he  know  and  understand  that  it  was 
a  violation  of  the  rights  of  another,  and  in  itself  wrong?  Did 
he  know  that  it  was  prohibited  by  the  laws  of  the  land,  and 
that  its  commission  would  entail  punishment  and  penalties 
upon  himself?  If  he  had  the  capacity  thus  to  appreciate  the 
character  and  comprehend  the  possible  or  probable  conse 
quences  of  his  act,  he  is  responsible  to  the  law  for  the  act 
thus  committed  and  is  to  be  judged  accordingly." 

"The  defense  of  insanity  is  a  defense  which  may  be,  and 
sometimes  is,  resorted  to  in  cases  in  which  the  proof  of  tho 
overt  act  is  so  full  and  complete  that  any  other  means  of 
avoiding  conviction  and  escaping  punishment  seems  hopeless. 
While,  therefore,  this  was  a  defense  to  be  weighed  fairly,  fully, 
and  justly,  and  when  satisfactorily  established  must  recom- 
mend itself  to  the  sense  of  humanity  and  justice  of  the  jury, 
they  are  to  examine  it  with  care,  lest  an  ingenious  counterfeit 
of  this  mental  infirmity  shall  furnish  immunity  to  guilt." 

"In  all  other  matters  except  that  of  insanity,  defendant  is 
entitled  to  every  reasonable  doubt." 

The  defendant  asked  the  Court  to  give  instructions  em^ 
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"bracing  the  converse  of  the  propositions  contained  in  the  fore- 
going instructions.  The  instructions  given  by  the  Court  are 
correct;  it  therefore  follows  that  the  instructions  asked  for 
and  refused  were  incorrect.  {People  v.  M'DoneU,  47  CaL  134; 
People  V.  JDennia,  39  id.  625;  People  v.  Coffman,  24  id.  230; 
People  V.  Myers,  20  id.  518.) 

7.  After  the  verdict  of  conviction,  the  Court  fixed  Jauuary 
23, 1882,  as  the  day  for  sentence.  On  that  day  the  Court 
heard  evidence  upon  the  question  of  the  defendant's  insanity 
at  that  time,  and  the  Court  being  in  doubt  upon  that  subject, 
continued  the  time  for  sentence  to  January  27, 1882,  and  di- 
rected that  two  competent  physicians  make  an  examination 
of  him,  and  report  as  to  defendant's  insanity  at  that  time. 
On  the  27th,  the  two  physicians  having  examined  the  defend- 
ant, were  not  fully  determined  whether  he  was  sane  or  insane, 
and  no  report  was  made  by  them,  and  the  time  for  passing 
sentence  was  postponed  to  January  30th.  On  that  day  defend- 
ant's counsel  moved  the  Court  to  summon  a  jury  to  try  the 
question  of  the  present  sanity  of  the  defendant;  the  Court, 
then  having  no  doubt  as  to  defendant's  entire  sanity,  denied 
the  motion,  refused  to  allow  the  question  to  be  determined  by 
a  jury,  and  proceeded  to  pronounce  the  sentence. 

These  matters  do  not  appear  in  the  judgment,  but  are  stated 
in  a  bill  of  exceptions.  The  appeal  is  from  the  judgment  and 
from  the  order  denying  the  motion  for  a  new  trial. 

Conceding  that  upon  this  appeal  we  can  review  the  action 
of  the  Court  in  denying  the  motion  to  submit  to  a  jury  the 
question  of  defendant's  sanity,  we  do  not  see  that  an  error 
was  committed.  The  Court  did  not  pronounce  judgment  so 
long  as  any  doubt  existed  as  to  defendant's  sanity.  The  ob- 
ject of  the  statute  was  accomplished.  According  to  Section 
1201,  Penal  Code,  a  defendant  may  show  for  cause  against 
judgment  that  he  is  insane;  and  if,  in  the  opinion  of  the 
Court,  there  is  reasonable  ground  for  believing  him  to  be  in- 
sane, the  question  of  insanity  must  be  tried  by  a  jury.  At 
the  time  of  passing  the  sentence,  the  Court  had  no  doubt  as 
to  the  entire  sanity  of  the  defendant. 

Judgment  and  order  affirmed. 

McKiNSTRY,  Ross,  Shakpstejn,  and  McKee,  JJ.,and  Mor- 
rison, C.  J.,  concurred.  Digitized  by  Google 
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[No.  7,534— Department  Two.] 
November  15, 1882. 

B.  W.  WARREN  v.  R  L.  SCHAINWALD  et  al. 

PuBCHASB  BY  PAKTNEBt— PARTNERSHIP— Fraud — Trust.— One  member  of  a 
firm  composed  of  several  copartners,  after  the  death  of  one  of  them,  falsely 
and  with  the  intent  to  prevent  a  proposed  settlement,  represented  to  his 
surviving  copartners  that  he  had  become  the  owner  of  the  interest  of  the 
deceased,  and  thus  prevented  a  purchase  by  them  of  such  interest. 
Hdd:  That  he  can  not  by  compromise  of  a  suit  brought  by  one  to  whom 
the  interest  of  the  deceased  was  transferred  and  assigned,  against  all  of 
the  surviving  copartners  for  an  accounting,  acquire  the  interest  of  the 
deceased  and  maint.ain  for  his  own  benefit  a  suit  against  the  remaining 
members  of  the  firm  to  enforce  the  claim  for  the  full  amount  of  the  profits 
which  would  have  been  due  to  the  estate  of  the  deceased  copartner.  The 
purchase  of  the  interest  of  the  deceased  was  made  for  the  benefit  of  the 
plaintiff  and  defendants;  and,  after  repaying  the  amount  expended  by 
the  plaintiff  in  compromising  the  daim,  tLe  residue  of  the  profits  should 
be  divided  among  all  of  the  surviving  copartners  according  to  their  re- 
spective interests. 

Appeal  from  a  judgment  in  favor  of  the  defendants  in  the 
Superior  Court  of  the  City  and  Count  j  of  San  Francisco,  and 
from  an  oixier  denying  a  motion  for  a  new  trial.    Bujnt,  J, 

Action  for  a  statement  of  partnership  accounts.  The  facts 
are  stated  in  the  opinion  of  the  Court. 

Naphtcdy,  Freideivnch  <b  Ackerman,  for  Appellant 

Plaintiff  is  not  estopped  from  equitably  claiming  said  in- 
terest. In  purchasing  said  interest  he  occupied  no  fiduciary 
relation  to  the  remaining  partners.  He  was  not  dealing  with 
a  creditor  of  the  firm.  Until  the  affairs  of  the  partnership 
are  wound  up  and  a  balance-sheet  struck,  the  relation  of 
debtor  and  creditor  between  the  surviving  partners  and  the 
representative  of  the  deceased  partner  does  not  arise.  {Oleor 
8on  V.  White,  34  Cal.  263.) 

At  the  time  of  the  purchase  by  plaintiff  the  partnership 
affairs  had  not  been  wound  up.  The  surviving  partners  were 
entitled  to  the  exclusive  possession  of  the  assets,  and  were 
trustees  for  all  concerned  in  the  copartnership;  but  for  what 
purpose  ?  Merely  to  wind  up  the  concern,  collect  the  outstand- 
ing accounts,  sell  the  property,  pay  the  liabilities  (if  any),. 
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and  the  balance  (if  any)  divide  among  the  survivors  and  the 
representative  of  decedent.  They  were  trustees  for  no  other 
purpose. 

It  is  only  in  matters  within  the  scope  of  the  partnership 
business  that  each  is  the  agent  of  the  partnership.  (Civil 
Code,  Sec.  2429.)  Towards  each  other  the  utmost  good  faith 
must  be  exercised  in  the  management  of  the  business.  Neither 
one  can  use  partnership  funds  in  the  purchase  of  property  in 
his  own  name.  If  he  does,  he  will  be  treated  as  holding  in 
trusi  '  (Civil  Code,  2410.) 

The  obligations  of  copartners  inter  aese,  whatever  may  be 
their  nature  and  extent,  refer  only  to  the  conduct  of  the 
business  in  which  the  firm  is  engaged.  {McKenzie  v.  Diekin' 
son,  43  Cal.  133;  Wheeler  v.  Sage,  1  Wallace,  518.)  This 
principle  is  not  changed  by  Section  2411,  Civil  Code.  The 
one  partner  can  not  obtain  any  advantage  over  the  other  in 
the  partnership  affairs.  "  In  all  proceedings  connected  with 
•  •  •  a  partnership,  every  partner  is  bound  to  act  in 
the  highest  good  faith  towards  his  copartner."  Said  section 
imposes  no  greater  obligations  than  does  the  common  law. 

It  is  only  in  matters  connected  with  the  partnership  that 
partners  are  bound  to  act  in  the  highest  good  faith  towards 
each  other,  and  no  stronger  illustration  of  this  rule  can  be 
found  than  in  the  case  of  McKenzie  v.  Dickinson,  where  this 
Court  holds  that  a  partner  may,  with  his  own  funds,  purchase 
a  judgment  against  his  copartner,  and  enforce  it  by  a  levy 
upon  and  sale  of  his  copartner's  interest  in  the  firm,  and 
may  become  a  purchaser  at  such  salow  Hence,  in  matters  not 
within  the  scope  of  the  partnership  business,  the  partners  to- 
wards each  other  do  not  occupy  confidential  relations — ^they 
are  not  trustees  for  each  other — ^as  to  those  matters  they  deal 
with  one  another  at  arm's  length,  not  only  during  the  exist- 
ence of  the  copartnership  but  after  its  dissolution. 

The  copartnership  having  been  dissolved  by  the  death  of 
Louis  Pokoney,  in  September,  1878,  the  effect  of  that  dissolu- 
tion was  to  put  an  end  to  all  power  of  the  partners  or  agents, 
except  so  far  as  necessary  to  close  up  the  business.  (5  Wait's 
Actions  and  Del,  140.)  It  was  not  necessary  to  purchase  the 
Pokoney  interest  in  order  to  close  up  the  business.    The  Po- 
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koney  interest  could  not  have  been  purchased  by  the  firm 
without  the  consent  of  all  the  surviving  partners. 

Chickering  <k  Thomas,  for  Respondents. 

Upon  the  death  of  a  partner,  the  partnership  is  terminated 
as  to  future  dealings;  "  yet  for  some  purposes  it  may  be  said 
to  exist,  and  the  rights,  duties  and  powers  and  authorities  of 
the  survivors  remain,  so  far  as  it  is  necessary  to  enable  them 
to  wind  up  and  settle  the  affairs  of  the  partnership."  (Story 
on  Partnership,  §§  325,  344  and  and  cases  cited.)  The  sur- 
viving partner,  in  all  matters  connected  with  the  dissolution 
of  such  copartnership,  and  with  the  winding  up  of  its  affairs, 
are  trustees  for  each  other,  and  as  a  natural  consequence  can- 
not make  a  profit  out  of  each  other.  (Civil  Code,  §§  2410- 
2411.) 

The  settlement  of  the  claim  of  the  estate  of  Louis  Pokoney 
was  a  necessary  part  of  the  dissolution.  The  affairs  of  the 
firm  could  not  have  been  wound  up  without  settling  with  the 
estate,  either  with  or  without  a  suit.  It  was  a  claim  against 
the  copartnership  and  the  interest  of  each  of  the  survivors 
therein,  and  differed  from  the  claim  of  a  copartnership  credi- 
tor in  the  order  of  its  payment  only. 

As  in  a  creditor's  claim,  the  surviving  partners  would  have 
been  the  sole  parties  defendant  In  case  of  suit  a  judgment 
on  it  would,  in  like  manner,  run  against  the  surviving  mem- 
bers. The  satisfaction  of  the  judgment  would  in  like  man- 
ner be  made  out  of  the  joint  property  of  the  partnership.  It 
was  not,  as  in  McKenzie  v.  Dickinson,  43  Cal.  120,  a  claim 
against  an  individual  member  or  individual  members  of  the 
firm,  but  it  was  at  the  time  of  its  purchase  by  Warren,  a  claim 
against  Warren  himself,  and  the  other  copartners,  in  their 
capacity  as  joint  trustees  of  the  estate  of  the  deceased  part- 
ner. {Heath  v.  Waters,  40  Mich.  457;  Smith  v.  Wallcer,  38 
CaL  385.)  They  also  cited  Wheder  v.  Sage,  1  Wall.  518;  Bige- 
low  on  Fraud,  p.  234^190;  C.  C.  §§  1709, 1710,  2224,  2228, 
2410,  2411;  Story  on  Partnership,  §344;  Kelly  v.  Rogers,  21 
Minn.  151.) 


The  Court  : 

teenth  day  of  April,  1877,  the  plaintiff,  Wan 


On  the  eighteenth  day  of  April,  1877,  the  plaintiff,  Warren- 
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and  the  defendant,  Schainwald,  and  others  entered  into  a  co- 
partnership for  the  manufacture  of  powder,  under  the  firm 
name  of  R  W.  Warren  &  Co. 

One  Louis  Pokoney  was  a  member  of  the  firm,  and  he  de- 
parted this  life  in  the  month  of  September,  1878. 

After  the  death  of  Pokoney,  the  surviving  partners  con- 
tinued the  business  under  the  firm  name,  until  the  tenth  day 
of  January,  1879,  at  which  time  entire  assets  of  the  firm 
were  sold  and  transferred  to  the  Vulcan  Powder  Company. 

In  the  month  of  December,  1878,  the  plaintiff  and  the  de- 
fendants, Schainwald  and  Baum,  had  a  meeting  at  which  one 
of  the  defendants  stated  that  the  interest  of  Pokoney's  estate 
could  be  purchased  for  the  sum  of  three  thousand  dollars,  and 
the  defendants  expressed  a  willingness  to  purchase  it  at  that 
price,  but  the  plaintiff  then  and  there  stated  that  he  was  the 
owner  thereof;  and  thereupon  the  defendants  refrained  from 
purchasing  the  same.  The  finding  shows  that  the  defendants 
were  prevented  from  effecting  such  purchase  by  the  statement 
of  plaintiff.  The  Court  further  finds  that  "the  statement 
made  by  the  plaintiff  was  untrue,  and  was  made  for  the  pur- 
pose of  preventing  the  proposed  settlement." 

The  Pokoney  interest  was  transferred  and  assigned  to  one 
Lilienthal,  and  on  the  fifteenth  day  of  January,  1879,  he 
brought  a  suit  against  the  surviving  members  of  the  firm  of 
R,  W.  Warren  &  Co.  for  a  settlement  and  accounting  of  the 
partnership  dealings,  and  thereafter,  in  the  month  of  Septem- 
ber, 1879,  the  plaintiff,  Warren,  compromised  said  Quit  by 
paying  therein  a  sum  less  than  three  thousand  dollars. 

The  object  of  the  present  suit  is  to  charge  the  defendants 
with  the  profits  of  the  business  which  would  be  due  to  the 
estate  of  Pokoney  if  such  interest  were  still  in  the  estate. 
The  Court,  below  held  that  after  Warren  was  repaid  the 
amount  expended  by  him  in  compromising  the  Lilienthal 
claim,  the  residue  of  the  profits  accruing  to  the  Pokoney  in- 
terest should  be  divided  among  the  surviving  partners  of  the 
firm  of  Warren  &  Co.  according  to  their  respective  interests 
in  the  business  of  the  copartnershijp. 

We  think  the  judgment  of  the  Court  below  was  correct. 
It  is  apparent  from  the  facts  in  the  case  that  the  Pokoney  in- 
terest would  have  been  purchased  by  the  surviving  partners 
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for  their  mutual  benefit,  if  the  plaintiff  Warren  had  not 
prevented  such  purchase  by  misrepresentation.  Under  the 
circumstances  of  the  case  he  was  justly  held  to  have  pur- 
chased for  the  benefit  of  himself  and  the  defendants,  his  co- 
partners 
Judgment  and  order  affirmed 


[No.  8,307.— In  Bank.] 
November  15, 1882. 

J.  D.  STEVENSON    v.  THE    SUPERIOR   COURT    OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

JUIUBDICTION  OF  PBOBATE  CoUItT— AbIONISTBATIOV  UPON  EsTATE  OV  LiVINa 

Pebsok. — ^After  administration  had  been  granted  upon  the  estate  of  a 
supposed  deceased  person,  and  the  administration  closed,  and  the  adminis- 
trator discharged,  the  supposed  decedent  appeared  in  person  and  filed  his 
petition  to  vacate  and  annul  the  proceedings;  and  an  order  'wbb  made 
granting  the  motion. 
neUl:  There  is  no  doubt  df  the  correctness  of  the  action  of  the  Court.  Ad- 
ministration upon  the  estate  of  a  living  person  is  totally  void. 

Application  for  writ  of  certiorari  to  review  an  order  of 
the  Superior  Court  vacating  and  annulling  all  the  proceedings 
in  the  matter  of  the  estate  of  James  Valentine.    Halset,  J. 

The  decree  discharging  the  administrator  was  dated  Decem- 
ber 24, 1877.  The  petition  of  Valentine  was  filed  February 
11, 1881,  and  prayed  that  a  citation  should  issue  to  the  ad- 
ministrator to  show  cause  why  the  proceedings  in  the  matter 
of  his  estate  should  not  be  set  aside  and  annulled.  After  ci- 
tation to  the  administrator  and  trial,  a  decree  was  rendered 
adjudging  that  all  the  proceedings  had  in  the  mQ,tter  of  the 
said  estate  should  be  set  aside  and  that  the  property  described 
in  said  proceedings  should  be  returned  free  of  any  and  all 
claims  or  titles  set  up  or  asserted  thereto,  by  the  administrator 
or  any  one  claiming  under  him. 

X.  E.  Pratt  and  Wright  Jk  Wright,  for  Plaintifi; 

The  Probate  Court  had  jurisdiction  to  grant  the  adminis- 
tration.   When  a  petition  in  proper  form  was  presented  ia. 
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that  Court  alleging  certain  facts  to  exist,  which,  if  established 
by  proof,  would  give  the  Court  jurisdiction  over  the  estate, 
then  the  Court  had  the  power  to  inquire  into  the  truth  of 
those  all^ations  and  to  determine  the  existence  of  those  facts. 
When  it  determined  the  facts  to  be  established,  its  jurisdiction 
was  fixed  (C.  C.  P.  §§  97-08;  Central  Pacific  R  K  Co.  v. 
Board  of  Equalization  of  Placer  County,  43  CaL  365;  HaJin 
v.ire%,34id.  391.) 

The  Court  loses  jurisdiction  to  make  any  order  in  an  estate 
after  a  decree  of  distribution  other  than  to  enforce  said  decree 
and  to  discharge  the  administrator.  (Estate  of  Garraud,  36 
Cal.  277;  Bdl  v.  Thompson,  19  id.  707.) 

L.  Quint,  for  Defendant.- 

That  y^entine  has  a  remedy  can  not  in  good  faith  be  ques- 
tioned. (Jochumsen  v.  Suffolk  Savings  Bank,  3  Allen,  87; 
Wales  V.  Willard,  2  Mass.  120;  Cutts  v.  Easkins,  9  id.  643; 
Edyoke  v.  Hashins,  6  Pick.  20;  S.  C,  16  Am.  Dec.  372; 
Smith  V.  Rice,  11  Mass.  607;  Sigoumey  v.  Sibley,  21  Pick. 
101;  Emery  v.  Hildreth,  2  Gray,  228;  AUen  v.  Dundas,  3  T. 
R  125.) 

Where  then  can  it  be  found  except  in  the  Court  and  in  the 
proceeding  out  of  which  the  injury  arose  ?  {Stale  of  Calif  or* 
nia  V.  McGlyrm,  20  CaL  233;  Hamherlin  v.  Terry,  1  Smed. 
&  Marsh  CL  689.) 

Ross,  J.: 

The  question  in  this  case  is  whether  the  Court  in  which 
was  had  administration  upon  the  estate  of  a  man  supposed  to 
have  been  dead,  but  who  subsequently  and  after  the  admin- 
istration had  been  closed  appeared  ''in  the  flesh,"  and  moved 
the  entry  of  an  order  vacating  and  annulling  the  proceedings, 
rightly  granted  the  motion  and  entered  the  order.  We  have 
no  doubt  of  the  correctness  of  the  action  of  the  Court  in  that 
particular. 

Administration  may  lawfully  he  had  upon  the  estate  of  a 
dead  man,  but  not  upon  that  of  one  in  life.  Until  death  oc« 
curs  there  is  no  "subject  matter"  over  which  it  is  possible  for 
any  Court  to  exercise  jurisdiction.  It  is  true  that  the  Court 
of  Probate,  before  issuing  letters  of  administration,  must  first 
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determine  affirmatively  the  question  of  death.  But  notwith- 
standing such  determination  the  fact  that  the  supposed  in- 
testate is  alive  may  still  be  shown,  and  when  shown,  estab- 
lishes the  nullity  of  the  entire  proceedings.  The  authorities 
in  support  of  this  proposition  are  nimierous.  (Sec.  1,  Williams 
on  Executors,  American  notes  by  Perkins  to  page  632,  and 
notes  to  page  631;  Vol.  vii.  Robinson's  Prac.,  p.  324;  Joch- 
UTTiaen  v.  Suffolk  Savings  Bank,  3  Allen,  87;  Fisk  v.  Norvel, 
9  Texas,  12;  Dun/xim  v.  Stewart^  25  Ala.  408;  Allen  v.  Dun- 
dew,  3  T.  R  125.) 

In  Griffith  v.  Frowzier,  8  Cranch.  23,  Chief  Justice  Marshall 
said:  "Suppose  administration  to  be  granted  on  the  estate  of 
a  person  not  really  dead.  The  act,  all  will  admit,  is  totally 
void.  Yet  the  ordinary  must  always  inquire  and  decide 
whether  the  person  whose  estate  is  to  be  committed  to  the 
care  of  others  be  dead  or  in  life.  It  is  a  branch  of  every 
cause  in  which  letters  of  administration  issue.  Yet  the  decis- 
ion of  the  ordinary  that  the  person  on  whose  estate  he  acts 
is  dead,  if  the  facts  be  otherwise,  does  not  invest  the  person 
he  may  appoint  with  the  character  or  powers  of  an  adminis- 
trator. The  case,  in  truth,  was  not  one  within  his  jurisdiction. 
It  was  not  one  in  which  he  had  a  right  to  deliberate.  It  was 
not  committed  to  him  by  the  law.  And  although  one  of  the 
points  occurs  in  all  cases  proper  for  his  tribunal,  yet  that 
point  can  not  bring  the  subject  within  his  jurisdiction." 

In  BeckeU  v.  Selover,  7  Cal.  226,  227,  this  Court  said  that 
the  fact  of  death  and  the  place  of  residence  of  the  deceased  at 
the  time  of  death  must  be  alleged  in  the  petition  for  letters, 
and  must  be  true  in  point  of  fact,  "and  when  they  do  not 
both  exist  in  point  of  fact  the  proceedings  are  utterly  void 
and  not  voidable."  Further  on,  the  Court  said:  "It  is  appre- 
hended that  no  one  would  insist  that  a  grant  of  administra- 
tion before  the  death  of  a  person,  however  regular,  could  be 
sustained  anywhere.  The  decision  of  the  Probate  Court,  that 
the  man  was  dead,  would  not  be  conclusive  against  him;  and 
the  fact  of  residence  is  of  equal  importance  to  give  the  par- 
ticular Court  jurisdiction,  and  the  decision  of  one  point  is  no 
more  conclusive  than  the  decision  on  the  other." 

This  case — Beckett  v.  Selover — ^in  so  far  as  the  question  of 
the  residence  of  the  deceased  at  the  time  of  death  is  concerned 
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was  overruled,  and  we  think  rightly  so,  in  the  subsequent  case 
■  of  Jrwin  v.  Scriber,  reported  in  18  Cal.  499,  but  it  has  not  been 
disturbed  as  respects  the  question  of  the  fact  of  death.  Nor 
do  we  think  it  ought  to  be.  It  is  a  great  mistake  to  place 
the  fact  of  death  and  the  place  of  residence  of  the  supposed 
intestate  in  the  same  category.  Until  there  is  a  death  there 
is  no  subject  matter  for  the  jurisdiction  of  any  Court.  What 
is  the  subject  matter  ?  It  is  the  appointment  of  a  personal 
representative  to  a  decedent,  who  is  without  one.  If  the  sub- 
ject matter  exists,  the  question  whether  the  Court  had  juris- 
diction in  the  particular  case,  or  not,  may  depend,  as  said  by 
the  Court  of  Appeals  of  Virginia  in  Andrews  v.  Avory,  14 
Gratt.  236,  "  upon  a  variety  of  facts ;  as  whether  the  de- 
ceased resided  in  the  county  whose  court  made  the  order,  or 
had  land  there;  or  died  there;  or  had  estate  of  any  kind 
there.  If,  after  passing  upon  these  facts  and  taking  cogni- 
zance of  the  case,  the  order  of  the  Court  could,  at  any  period 
in  any  collateral  proceeding,  be  avoided  by  evidence  that  the 
decedent  did  not  reside,  or  die,  or  leave  estate  in  the  common- 
wealth, all  the  inconveniences  and  other  evils  would  be  pro- 
duced which  are  referred  to  in  Fisher  v.  Bassetty  9  Leigh,  119, 
and  other  cases  before  cited,  and  which  are  designed  to  be  pre- 
vented by  the  principles  laid  down  in  those  cases."  Some  of 
those  evils  are  thus  stated  by  Mr.  Justice  Rosevelt  in  the  case 
of  Monell  v.  Dennism,  17  How.  Pr.  426 :  "  To  allow  it  (the 
decision  upon  the  question  of  inhabitancy)  to  be  called  in 
question  collaterally,  and  on  every  occ&sion  and  during  all 
time,  would  be  destructive  of  all  coniSdence.  No  business  in 
particular  depending  on  letters  testamentary  or  of  administra- 
tion could  be  safely  transacted.  Payments  made  to  an  exe- 
cutor or  administrator,  even  after  judgment,  would  be  no  pro- 
tection. Even  if  the  debtor  litigated  the  precise  point  and 
compelled  the  executor  to  establish  it  by  proof,  the  adjudi- 
cation would  avail  him  nothing  should  a  subsequent  admin- 
istrator, as  in  this  case,  spring  up,  and,  after  the  lapse  of  a 
fifth  of  a  century,  demand  payment  a  second  time,  when  a 
scintilla  of  evidence  on  one  side  remained,  and  all  on  the 
other  had  perished.  A  large  number  of  titles,  too,  depend 
for  their  validity  on  decrees  of  foreclosure,  and  these  decrees 
are  often  made  in  suits  instituted  by  executors  or  administra* 
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tors  or  their  assigns.  Must  these,  too,  be  subject  to  be  over- 
hauled at  any  period,  however  remote,  on  the  nice  question  of 
residence — a  question  often  difficult  to  decide  whore  the  facts 
are  close,  and  much  more  so,  of  course,  where  the  facts  are 
obscured  by  lapse  of  time  and  loss  of  documents  and  wit- 
nesses ?"  Such  a  doctrine  the  Court  correctly  held  too  danger- 
ous for  judicial  sanction. 

But  here  was  an  application  by  a  party  whose  estate  had 
b^n  administiered,  upon  the  supposition  that  he  was  dead,  to 
show  to  the  Court  in  which  the  proceedings  were  had,  the 
fact  that  he  was  all  along  alive,  and  the  consequent  non-exist- 
ence of  the  eubject  matter,  without  which  no  jurisdiction  could 
by  possibility  have  attached  to  any  Court.  That  it  was  com- 
petent for  him  to  prove  the  fact  we  have  no  manner  of  doubt, 
and  we  are  also  of  opinion  that  he  sought  to  make  the  proof 
in  the  appropriate  tribunal  {State  v.  McGlyrm,  20  CaL  233; 
Eamberlin  v.  Terry,  1  S.  and  SL  Ch.  589.) 

Demurrer  sustained  and  proceedings  dismissed. 

McKiNSTRY  and  Shabfstein,  JJ.,  and  Morrison,  C.  J., 
concurred. 

Mtrice,  J.,  concurred  in  the  judgment. 

McEee,  J.  concurring  : 

I  concur.  Administration  of  the  estate  of  a  living  person 
is  void,  ah  initio  and  throughout  The  only  jurisdiction  a 
Probate  Court  has  in  respect  to  the  administration  of  estates 
is  over  the  estates  of  deceased  persons.  It  has  no  jurisdiction 
whatever  to  administer  the  estates  of  living  persons  as  if  they 
were  dead.  Cases  in  support  of  these  plain  propositions 
abound  in  the  books.  For  it  has  often  happened  that  many 
"Enoch  Ardens'*  have  had  to  assert  in  the  Courts  their  right 
to  property  of  which  they  have  been,  in  their  absence,  unlaw- 
fully deprived  by  void  proceedings  against  them  in  Probate 
Courts.  In  addition  to  those  cited  by  Mr.  Justice  Ross,  the 
cases  of  MTheraon  v.  Cvmliff,  11  S.  and  R  422;  S.  C,  14  Am. 
Dec.  642;  Appeal  of  Peebles,  15  S.  &  R  42;  Wal^  v.  Wit- 
lard,  2  Masa  120;  Smith  v.  Rice,  11  id.  607;  Bolton  v.  Jackst 
6  Eobt.  1G6;  Morgan  v.  Dodge,  44  N.  R  255;  Melia  v. 
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SiTnmana,  45  Wis.  334;  and  D*Arusm€nt.  v.  Jones,  4  Lea, 
25,  will  be  found  instructive  and  conclusive  upon  the  ques- 
tion involved  in  the  present  case,  I  know  of  no  case  op- 
posed to  the  doctrine  of  those  cases  except  it  be  the  case  of 
Roderigas  v.  East  River  Savings  In^itviion,  63  N.  Y.  460. 
In  that  case  the  Supreme  Court  of  New  York  held  that 
money  paid  to  the  administrator  of  a  supposed  decedent 
could  not  be  recovered  back,  although  it  appeared  that  at  the 
time  of  issuing  the  letters  of  administration  the  party  was 
not  dead.  But  in  Lavin  v.  The  Emigrant;  Industrial  Savings 
BanJc,  18  Blatch.  1,  in  the  Circuit  Court  of  the  United  States 
for  the  State  of  New  York,  it  was  decided  that  that  case  had 
no  support  elsewhere  in  the  authorities  of  the  English  or 
American  Courts.  A  living  person,,  says  the  Court,  can  not 
be  concluded  by  a  Surrogate's  decision  that  he  is  dead.  As 
to  him,  such  a  decree  is  absolutely  void,  and  he  may  claim 
his  property  as  taken  from  him  "without  due  process  of  law." 


[No.  8,378.— Deportment  Two.] 
November  15,  1882.    . 

ELIZA  GAELICK  v.  W.  R  BOWER 

Vbbdict— JuBY— LwtTES— New  Trial— Excbssive  Bahaoes. — The  action 
was  brought  to  recover  the  poasesflion  of  one  thonsand  three  hundred  and 
fifty-three  sacka  of  wheat,  or  the  value  thereof,  alleged  to  be  one  thousand 
seven  hundred  and  fifty  dollars,  and  one  hundred  and  fifty  dollars,  dam- 
ages and  costs.  The  defense  was  a  general  denial  and  justification  under 
a  writ  of  attachment.  The  action  was  tried  before  a  jury,  and  the  fol- 
lowing verdict  was  rendered:  *' We,  the  jury  in  this  cause,  find  a  verdict 
for  the  plaintiff,  Mrs.  Garlick,  and  assess  her  damages  at  one  thousand 
eight  hundred  dollars."  On  motion  of  defendant  the  Court  set  aside  the 
verdict  and  granted  a  new  trial  on  the  ground  that  the  verdict  wad 
against  law,  and  the  evidence,  and  on  the  ground  that  the  damages  were 
excessive,  etc. 
Held:  1.  The  verdict  in  failing  to  find  the  value  of  the  property  did  not 
cover  the  issues  submitted  to  the  jury. 

2.  The  verdict  for  one  thousand  eight  hundred  dollars  damages  was  a 
verdict  for  damages  in  excess  by  one  thousand  six  hundred  and  fifty 
dollars,  of  the  damages  claimed  by  the  plaintiff. 

3.  For  these  reasons  the  verdict  was  against  law  and  the  evidence,  and 
it  was  properly  set  aside  by  the  Conrt  on  the  motion  of  defendant  for  a 
new  triaL 

Gal.  Rj£P8.  LXn— 6 
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Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of 
the  County  of  Kern,  granting  a  new  trial    Brundage,  J. 

Action  to  recover  the  possession  of  a  quantity  of  wheat  in 
*  sacks,  or  the  value  thereof  and  damages  and  costs.  The  facts 
are  stated  in  the  opinion. 

S,  Solon  Holl  and  Oeorge  V,  Smith,  for  Appellant. 

J.  W.  Freeman  and  R.  E,  Arick,  for  Respondent 

Under  the  pleadings,  the  verdict  and  judgment  should  have 
been  for  a  return  of  the  property  taken;  or  for  its  value. 
(Section  667,  C.  C.  P.)  The  verdict  was  not  for  the  return  of 
any  number  of  sacks  of  wheat,  as  claimed  in  the  complaint, 
nor  was  the  estimate  upon  the  number  of  sacks  taken  by  the 
Sheriff,  but  simply  for  the  sum  of  one  thousand  eight  hun- 
dred dollars.  Under  Section  662,  C.  C.  P.,  the  Court  was  jus- 
tified in  vacating  the  verdict  without  an  application  by  the 
defendant. 

The  Court  : 

This  was  an  action  to  recover  possession  of  one  thousand 
three  hundred  and  fifty-three  sacks  of  wheat  or  the  value 
thereof  (alleged  to  be  one  thousand  seven  hundred  and  fifty 
dollars),  and  one  hundred  and  fifty  dollars  damages  and  costa 
The  answer  contained,  a  general  denial  and  the  defense  of  jus- 
tification by  attachment  The  case  was  tried  by  the  Court 
sitting  with  a  jury,  and  the  trial  resulted  in  the  following 
verdict:  "  We,  the  jury  in  this  cause,  find  a  verdict  for  the 
plaintiff,  Mrs.  Garlick,  and  assess  her  damages  at  one  thou- 
sand eight  hundred  dollars."  On  motion  of  the  defendant  the 
Court  below  set  aside  the  verdict  and  granted  a  new  trial,  on 
the  grounds  that  the  verdict  was  against  law  and  the  evi- 
dence, and  the  damages  were  excessive,  etc.,  and  from  the 
order  granting  a  new  trial,  the  plaintiff  appeals. 

The  verdict  did  not  cover  the  issues  submitted  to  the  jury. 
The  value  of  the  property  was  not  found.  Besides,  the  dam- 
ages assessed  were  one  thousand  six  hundred  and  fifty  dol- 
lars in  excess  of  the  damages  claimed  by  the  plaintiff.  The 
verdict  was  therefore  against  law  and  the  evidence,  and  there 
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was  no  error  committed  in  setting  it  aside.  When  the  ver- 
dict was  rendered  by  the  jury  it  would  have  been  proper  for 
the  Court  to  have  called  their  attention  to  the  fact  that  it 
was  incomplete,  and  remanded  them  to  put  it  in  proper  form;^ 
but  having  omitted  to  do  that  it  was  not  error  afterwards  to 
set  it  aside,  on  the  motion  for  a  new  trial  made  by  the  de- 
fendant. 

Order  afiSrmed. 


[No.  8,552.— Department  Two.] 
November  16,  1882. 

MOSES  HOLLAND  u  K  M.  GREEN. 

FosciBLB  Entky  and  Detaiker— COMPLAINT— Plramno.— The  complaint 
alleged  *'that  on  the  twenty-sixth  day  of  January,  1882,  the  defendants 
nulawfuUy  entered  upon  said  land,  and  turned  this  plaintiff  out  of  the 
possession  thereof,  by  threats  and  menacing  conduct,  and  ever  since  that 
time,  said  defendants  have  and  still  do  hold  the  possession  thereof,  by 
threats  of  violence  against  this  plaintiff. "    Held:  Sufficient. 

Id.— Unlawful  ENy.T— Good  Faith.— In  such  an  action  a  lease  to  the  de- 
fendant from  a  third  person  is  not  admissible  in  evidence. 

Appeal  from  a  judgment  for  the  plaintiff  and  from  an  or- 
der denying  a  motion  for  a  new  trial  in  the  Superior  Court  of 
Los  Angeles  County.    Howard,  J. 

The  lease  from  Mary  L,  Gould  referred  to  in  the  opinion 
was  offered  "for  the  purpose  of  showing  the  good  faith  of  the 
entry  of  "  the  defendant. 

WUl  D.  Gould  S  James  H.  Blamchard,  for  Appellants. 

The  complaint  jointly  alleges  two  offenses:  the  defendants 
"unlawfully  entered"  upon  the  land  in  question,  and  that  they 
"hold  possession  thereof  by  threats  of  violence."  "The  com- 
bining of  principles  applicable  to  the  different  elements  of  the 
cause  of  action  leads  to  uncertainty  and  confusion;  the  two 
ideas  should  have  been  kept  separate  and  distinct"  {Fogarty 
V.  Kdly  et  al,  24  Cal.  320.) 

There  is  no  finding  how  the  entry  was  made.  It  is  alleged 
to  have  been  unlawful.  "One  who  has  the  title  and  present 
right  of  possession,  may  always  take  peaceable  possession  of 
what  he  claims  to  be  his  own."    (Phenix  MiU  arid  Mining 
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Co.  V.  Lawrence  et  al,,  55  CaL  144;  Potter  v.  Mercer,  53  id.  674; 
Dennis  v.  Wood,  48  id  364;  PovjeU  v.  ian«,  45  id.  678;  Tovmr 
send  V.  LiUk,  id.  676;  jSf/Ae%  v.  Houston,  38  id.  410-22.) 

Bicknell  S  White  and  CAas.  J".  -EZJi«,  for  Eespondent. 

AH  the  questions  involved  in  this  appeal  are  discussed  in 
the  ease  of  Voll  y.Hollia,  60  Cal.  569. 

TheCoUBT:  • 

The  first  ground  upon  which  appellants  rely  for  a  reversal 
of  the  judgment  below  is  that  the  complaint  is  substantially 
defective.  The  averment  is  "  that  on  the  said  twenty-sixth 
day  of  January,  1882,  the  defendants  imlawfuUy  entered 
upon  said  land,  and  turned  this  plaintiff  out  of  the  possession 
thereof,  by  threats  and  menacing  conduct,  and  ever  since  that 
time  said  defendants  have  and  still  do  hold  the  possession 
thereof  by  threats  of  violence  against  this"  plaintiff."  We 
think  that  the  above  averment  brings  this  case  within  Sec- 
tion 1159,  C.  C.  P.,  which  provides  that  '%very  person  is 
guilty  of  a  forcible  entry  ♦  ♦  ♦  who,  after  entering 
peaceably  upon  real  property,  turns  out  by  force,  threats,  or 
menacing  conduct,  the  party  in  possession." 

2.  The  second  finding  is  that  the  defendants  "then  and 
there  by  force,  threats,  and  menacing  conduct  toward  the 
plaintiff,  turned  him  out  of  the  possession  of  said  land,  and 
ever  since  that  time  the  defendants  have  and  still  do  hold 
possession  of  said  land;"  and  the  evidence  in  this  case  was 
sufficient  to  support  the  finding. 

3.  The  Court  did  not  err  in  excluding  evidence  of  a  lease 
from  Mary  L.  Gould  to  one  of  the  defendants.  (VoU  v. 
HoUis,  60  Cal.  569.) 

Judgment  and  order  affirmed. 
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[No.  8,052.— In  Bank.] 
November  16,  1882. 

SPRING  VALLEY  WATER  WORKS  v.  ANTONE  SCHOT- 

TLER    ET    AL. 

Rules  of  Boabd  as  to  Notice  No  Part  or  Reoo&d  on  Cebtiobari.— Ap- 
peal from  a  judgment  of  the  Superior  Court  of  the  City  and  County  of 
San  Franciflco,  denying  the  application  of  the  Spring  Valley  Water  Works 
for  a  writ  of  review,  and  confirming  the  action  of  the  Board  of  Equaliza- 
tion of  the  city  and  county  above  named.  The  writ  was  sued  out  to  re- 
view the  action  of  the  Board  of  Equalization  in  raising  the  assessment  of 
the  franchise  of  the  Water  Works  above  named,  from  five  thousand  dol- 
lars to  five  million  dollars,  and  to  have  it  vacated  and  set  aside  as  being 
in  excess  of  the  jurisdiction  of  the  Board.  It  was  contended  by  appellant 
that  no  notice  as  required  by  law  was  given  to  the  Water  Works,  inas- 
much as  it  was  not  given  in  accordance  with  a  rule  prescribed  in  advance 
by  the  board. 
Held:  On  the  authority  of  Ckarreison  v.  8uperviaw$,  9  P.  C.  L.  J.,  685, 
these  rules  are  no  part  of  the  record  and  proceedings  to  be  brought  up 
on  certiorari. 

Waiver  op  Objections  to  Form  of  Notice — Discretion  of  Board  as  to 
Time  of  Notice. — ^An  application  having  been  made  by  a  taxpayer  of 
the  city  and  county,  to  the  Board  of  Equalization,  that  the  valuation  of 
the  franchise  of  the  company  be  raised  from  five  thousand  dollars  to  four- 
teen million  dollars.  Notices  to  appear  and  show  cause  before  the  Board 
of  Supervisors  at  their  chambers  in  the  New  City  Hall,  on  Friday,  June 
24th,  at  ten  o'clock  a.  m.,  why  the  assessment  of  the  Spring  Valley 
Water  Works  should  not  be  raised  to  fourteen  million  dollars,  addressed 
to  the  President  and  Secretary  of  the  Spring  Valley  Water  Works,  were 
served  on  June  23d  and  24th  on  these  ofBcers  by  leaving  them  (the  no- 
tices) "  at  the  office  of  the  Spring  Valley  Water  Works,  at  its  principal 
place  of  business  in  the  City  and  County  of  San  Francisco."  It  also  ap- 
pears from  the  record  that  a  notice  addressed  *'  to  the  Spring  Valley 
Water  Works  Company,  Charles  Webb  Howard,  President,  and  William 
Norris,  Secretary,"  was  served  on  the  twenty-fourth  of  June,  1881.  This 
notice  bore  date  the  day  just  named,  was  entitled  "In  the  matter  of  the 
equalization  of  the  assessment  of  the  Spring  Valley  Water  Works  Com- 
pany,*' and  the  tenor  of  it  was  to  inform  and  notify  the  Water  Works 
Company  that  the  petition  to  have  the  assessment  on  its  franchise  raised, 
then  on  file  with  the  Board  of  Equalization,  would  be  taken  up  and  acted 
on  by  the  board  at  its  chambers  at  the  New  City  Hall,  on  Saturday,  June 
25,  1881,  at  ten  o'clock  a.  m.,  and  it  was  thereby  cited  to  appear  and  then 
and  there  show  cause  why  the  petition  referred  to  should  not  be  granted* 
I'his  notice  issued  by  an  order  of  the  Board  made  on  the  twenty -fourth 
of  June,  1881,  and  was  served  on  the  same  day  by  leaving  it  at  the  of- 
fice of  the  Company  as  stated  with  regard  to  the  notice  first  mentioned. 
On  the  twenty-fourth  of  June,  1881,  the  Board  took  up  the  application 
to  increase  the  valuation  of  the  franchise  of  the  Spring  Valley  Water 
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Works.  Charles  N.  Fox  Esq.,  attorney,  then  appeared  and  protested  on 
behalf  of  the  Spring  Valley  Water  Works  against  a  consideration  of  the 
application  made  in  reference  to  said  Water  Works  at  that  time  for  want 
of  jurisdiction  on  the  part  of  the  Board,  inasmuch  as  the  Board  had 
adopted  no  rale  prescribing  the  form  and  manner  of  notice,  and  therefore 
any  further  action  by  the  Board  woald  be  in  violation  of  law,  and  that 
sufficient  time  was  not  allowed  the  Spring  Valley  Water  Works  as  con- 
templated by  law  to  prepare  and  present  its  case.  He  (Fox)  stated  that 
a  notice  had  been  served  upon  the  Secretary  of  the  Company  on  the  after- 
noon of  the  preceding  da; ,  at  four  o'clock,  just  at  the  time  of  the  closing 
of  the  office,  to  appear  before  the  Board  this  morning.  Afterwards,  on 
the  same  day,  Mr.  Fox  reiterated  his  objections  to  the  Board's  proceeding, 
and  stated  that  the  President  of  the  Company  was  out  of  town  when  the 
notice  was  served  on  the  Secretary,  and  the  notice  to  the  President  to 
appear  was  not  received  by  him  imtil  this  morning— meaning  the  morning 
of  the  24th.  The  Board  determined  the  question  of  jurisdiction  adversely 
to  the  coutentiou  of  Mr.  Fox.  He  (Fox),  then  requested  that  the  hcar- 
ina;  of  the  case  be  postponed  until  the  next  day  (Saturday)  or  the  Monday 
following,  so  as  to  give  the  Company  an  opportunity  for  prepamtion  and 
consultation.  A  like  request  for  postponement  on  behalf  of  the  San  Fran- 
cisco Gas  Light  Ck>mpany  was  also  made  (the  cases  of  these  two  companies 
were  heard  together),  and  on  motion,  further  action  in  the  caees  of  the 
Spring  Valley  Water  Works  and  the  San  Francisco  Gas  Light  Company 
was  postponed  until  the  forenoon  of  the  next  day,  Saturday,  twenty -lifth 
of  June,  at  ten  o'clock.  On  the  next  day  (twenty-fifth  of  June)  at  the 
request  of  R.  P.  Clement,  Esq.,  who  appeared  on  behalf  of  the  San  Fran- 
cisco Gas  Light  Company  (the  case  of  tlie  Company  last  named  being 
heard  with  that  of  the  Spring  Valley  Water  Works),  and  requested  a 
further  postponement  of  the  cases  of  both  companies  until  two  o'clock 
on  that  day,  for  the  purpose  of  allowing  the  respective  counsel  to  have  a 
consultation  with  the  officers  of  the  companies  as  to  these  cases.  The 
cases  of  the  above  mentioned  companies  were  afterwards  on  same  day 
taken  up  for  hearing,  when  the  attorneys  were  called  on  to  make  an  ad- 
mission as  to  the  value  of  the  stock  of  the  companies  mentioned.  There- 
upon Mr.  Fox  stated  that  on  yesterday  he  agreed,  if  ever  the  case  reached 
that  point,  that  he  would  admit  that  the  market  value  of  the  stock  (re- 
ferring to  the  Spring  Valley  Water  Works  stock)  on  the  seventh  day  of 
March,  1881,  was  par,  reserving  the  right  to  object  to  its  relevancy,  but 
that  on  reflection  he  declined  to  appear  for  the  Water  (Company  further 
than  to  make  the  point  made  at  the  preceding  meeting,  to  the  juris- 
diction of  the  Board  for  want  of  notice  to  the  Company,  and  to  repeat 
that  no  notice  had  been  yet  given  the  Company.  After  this  the  Board 
proceeded  to  act  upon  the  case  of  the  Spring  Valley  Water  Works,  and 
raised  the  assessment. 
Held:  1.  That  Section  3681  of  Political  diode  providing  for  the  giving  of 
notice  by  the  Clerk  of  the  County  Board  of  Equalization  in  certain  cases, 
has  no  application  to  this  case. 

2.  The  appearance  of  the  company  on  the  notices  served,  waived  all 
objections  to  the  mere  form  of  the  notice. 

3.  The  reasonableness  of  the  time  given  by  the  notice  to  show  cause  in 

Digitized  by  VjOOQIC 


Nov.  1882.]  Spring  Valley  W.  W.  v.  Schottler  71 

cases  where  the  law  prescribes  no  definite  time,  mlist  in  a  great  measnre 
be  left  to  the  discretion  of  the  Board. 

4.  The  notice  under  all  the  circumstances  in  this  case  was  not  as  to 
time  unreasonable. 
Franchises  Defined— Franchise  op  Spring  Valley  Water  Works. — 
The  Spring  Valley  Water  Works  was  a  corporation  prior  to  the  seventh  day 
of  March,  1881,  organized  and  existing  under  the  laws  of  this  State,  having 
its  principal  place  of  business  and  doing  business  in  the  city  and  county  of 
San  Francisco.  All  corporations  organized  under  the  laws  of  this  State, 
are,  by  the  general  law,  vested  with  certain  powers  by  express  grant. 
They  are  invested  with  further  powers  by  the  jmrticular  act  under  which 
they  are  incorporated,  or  by  the  title  of  the  code  under  which  they  are 
incorporated,  or  by  the  title  of  the  code  under  which  they  are  formed. 
The  Spring  Valley  Water  Works  is  a  corporation  formed  and  doing  busi- 
ness under  an  Act  passed  April  14,  1853,  for  the  formation  of  corpora- 
tions for  business  and  commercial  purpqees,  and  an  Act  passed  April  22, 
1858,  entitled  *  'An  Act  for  the  incorporation  of  water  companies.  *'  Under 
the  laws  of  the  State  this  corporation  has  power  to  have  succession  by  its 
corporate  name  for  a  period  of  time  (which  must  not  exceed  fifty  years), 
to  sue  or  be  sued  in  any  Court,  to  make  and  use  a  common  seal  and  alter 
the  same  at  pleasure,  to  hold,  purchase,  and  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corporation  shall  require,  to  appoint 
such  subordinate  officers  and  agents  as  the  business  may  require,  to  make 
by-laws,  not  inconsistent  with  any  existing  law,  for  the  management  of 
its  property,  the  regulation  of  its  affidrs,  and  the  transfer  of  its  stock,  as 
well  as  all  power  necessary  to  the  exercise  of  the  expressly  granted  i)ow- 
ers.  It  has  also  the  power  under  the  Act  of  ]i»58,  to  purchase  or  to  ap- 
propriate and  take  possession  of,  and  to  use  and  hold,  all  such  lands  and 
waters  as  may  be  required  for  the  purposes  of  the  company,  upon  making 
compensation  therefor.  This  last  power  enables  the  corporation  to  pur- 
chase the  land  and  waters  required  for  its  business  against  the  will  of 
the  owner,  by  availing  itself  of  the  provisions  of  the  laws  for  the  condem- 
nation of  land;  in  other  words,  to  acquire  such  lands  by  the  exercise  of 
the  power  of  eminent  domain.  It  has  the  right  also  under  the  Act  of 
1858,  subject  to  the  reasonable  direction  of  the  Board  of  Supervisors,  to 
use  so  much  of  the  streets,  ways,  and  alleys  of  the  City  of  San  Francisco, 
as  may  be  necessary  for  laying  pipes  for  conducting  water  into  the  city, 
or  any  part  of  it,  and  also  the  right  to  furnish  water  to  the  inhabitants 
of  the  City  and  County  of  San  Francisco,  and,  as  this  court  has  recently 
determined,  to  the  city  also.  The  water  so  furnished  is  to  be  paid  for 
at  rates  to  be  fixed  each  year  in  a  mode  established  by  law.  A  further 
power  or  right  inhering  in  this  company  by  the  laws  of  the  State,  was 
the  power  or  right  to  divide  its  capital  stock  into  a  number  of  shares 
which  are  personal  estate,  each  share  representing  a  minute  fractional 
part  of  such  stock,  and  each  share  capable  of  ownership,  of  being  sold  and 
boDght  and  transferred  by  a  simple  process,  of  passing  by  will,  or  to 
one's  heirs  after  his  death  through  the  medium  of  an  administration,  and 
each  share  securing  to  the  owner  a  right  to  participate  in  the  profits  and 
property  of  the  company.  The  before  mentioned  powers,  or  privileges, 
were  supplemented  by  further  grant,  which  inured  to  the  advantage  of 
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the  petitioner,  which  will  be  foand  in  the  third  section  of  the  Act  of 
1858,  by  which  all  the  privileges,  immunities,  and  franchises  that  might 
be  thereafter  granted  to  any  individual,  or  corporation,  relating  to  the 
introduction  of  fresh  water  into  the  City  and  County  of  San  Francisco,  or 
into  any  city  or  town  in  this  State  for  the  use  of  the  inhabitants  thereof, 
were  also  granted  to  all  companies  incorporated  before  or  after  the  pas- 
sage of  that  Act. 
Held:  1.  Franchises  are  special  privileges  conferred  by  Government  on  in- 
dividuals and  which  do  not  belong  to  the  citizens  of  the  country  generally 
by  common  right. 

2.  The  common  right  refers  to  the  right  of  citizens  generally  iLt  common 
law.  Such  rights  of  citizens,  though  frequently  sx>oken  of  as  franchises, 
are  not  the  franchises  here  meant;  and  it  may  be  conceded  that  where 
such  rights  are  granted  to  corporations,  they  are  not  franchises.  But  in- 
dependent of  the  right  to  exist  as  a  corporation  and  to  exercise  powers 
in  its  corporate  capacity,  there  are  privileges  granted  to  the  Water  Works, 
which  do  not  by  the  common  law,  belong  to  citizens  generally;  such  as 
the  right  to  lay  down  pipes  in  the  streets,  ways,  and  alleys  of  a  city,  and 
to  collect  rates  for  water  furnished.  Conceding  that  the  Constitution  by 
Section  19  of  Article  xi.  grants  this  right  to  every  person,  it  does  not 
follow  that  it  is  not  a  franchise.  They  are  vested  by  a  grant  of  the  sov- 
ereign power  and  not  by  the  common  law;  and  the  generality  of  the  grant 
does  not  deprive  them  of  the  character  of  franchises. 

3.  The  right  to  collect  rates  tor  use  of  water  supplied  to  the  City  an^ 
County  of  San  Francisco  or  the  inhabitants  thereof  which  the  appellant 
has  possessed  at  least  ever  since  the  Act  of  1858  went  into  effect,  is  ex- 
pressly declared  to  be  a  franchise  by  the  Constitution  of  the  State  in  the 
second  Section  of  Article  xiv.  thereof. 

4.  The  vei-y  existence  of  a  corporation  as  such,  is  a  franchise,  and  it 
exercises  its  franchise  iu  every  act  which  it  performs  as  a  cori)oration. 
A  corporation,  whose  existence  is  a  franchise,  may  possess  poM^ers  and 
privileges,  which,  in  themselves,  are  not  franchises;  but  it  usually  owns 
along  with  such  privileges  some  that  are  franchises;  but  whether  the  pow 
ers  be  enti.ely  of  the  kind  which  are  franchises  or  not,  its  existence  and 
right  to  employ  its  corporate  powers  is  a  franchise. 

pRANcniSES  TO  BE  Taxed. — It  was  the  Intention  of  those  who  framed  and 
ratified  the  Constitution  to  place  such  franchises  in  the  category  of  prop- 
erty to  be  taxed.  The  word  *'francJiises,**  as  used  in  the  first  section  of 
Article  xiii.',  is  used  generally  without  any  qualifying  words,  and  is  in- 
tended to  embrace  all  franchiees  of  the  chaiucter  above  referred  to, 
whether  vested  in  individuals  or  bodies  politic. 

Id. — Construction  of  Constitution. — ^The  clause  "and  all  other  matters 
and  things  real,  personal  and  mixed,  capable  of  private  ownership*'  in 
Section  1  of  Article  xiii.,  does  not  qualify  the  word  "franchises,"  which 
preceded  it.  The  words  used  show  clearly  that  they  were  intended  to 
add  something  to  what  preceded  them,  to  refer  to  kinds  of  property  not 
previously  mentioned,  not  to  qualify  anything.  They  constituted  a  dec- 
laration that  in  enumerating  the  property  to  be  taxed  it  was  not  intended 
to  confine  the  enumeration  to  "moneys,  credits,  bonds,  stocks,  dues, 
franchises,"  but  to  include  all  other  kinds  of  property,  and  that  by  no 
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constractioQ  of  the  word  property,  aa  ased  in  the  sectioo,  were  any  kinds 
of  property  to  be  left  6ut. 

Ib.— Fka>'chisks  ark  Propertt.— All  these  rights  exist  until  the  legisUtire 
authority  has  acted  so  as  to  impair  them  or  take  them  away;  and  until 
such  legislation  is  enacted,  the  rights  of  property  remain  unimpaired. 
Shares  of  stock,  whether  real  or  personal  estate,  are  property. 

Charter  of  Corporations.— In  this  State,  the  charter  is  the  statute  or  stat- 
utes granting  and  defining  the  powers  of  the  corporation,  under  which 
it  is  constituted  and  exists,  together  with  the  instruments  required  to  be 
executed  by  the  provisions  of  such  statute  or  statutes.  These  are  some- 
times called  the  constating  instruments.  Such  franchises  are  legal  es- 
tates, not  mere  naked  powers,  and  are  powers  coupled  with  an  interest, 
which  vest  in  the  corporation  by  virtue  of  its  charter  or  constating 
instruments. 

Power  of  State  to  Tax  FRA^*CHIS£. — There  can  be  no  doubt  of  the  power 
of  a  State  to  tax  the  franchise  at  its  assessed  value.  There  may  be  more 
difficulty  in  arriving  at  its  value  than  that  of  a  parcel  of  land  or  personal 
chattels,  but  still  its  value  may  be  estimated,  and  such  value  may  ex- 
ceed the  value  of  the  tangible  property  of  the  corporation. 

Id. — ^MoDs  OF  Taxation. — In  this  State,  the  Constitution  having  declared 
that  franchises  are  property,  and  that  all  property  in  the  State  not  ex- 
empt from  taxation  shall  be  assessed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law  (Const.,  Art.  xiii..  Sec.  1),  it  would  seem 
to  follow  that  the  tax  must  be  according  to  a  valuation  made  by  the 
officer  appointed  for  that  purpose.  If  the  State  can  impose  a  tax  on  the 
franchise  of  a  corporation  in  the  nature  of  an  excise  or  duty,  it  does  not 
exclude  the  taxation  by  a  valuation  made  by  an  Asseesor. 

Id.— Cases  Approvbi). — The  cases  of  Burke  v.  Badlamy  57  Cal.  594;  and  San 
Jo%6  OciM  Co,  V.  Januan/t  id.  614,  cited  with  approval. 

Power  of  Board  to  Equalize  Assessment  of  Franchise.— By  the  sev- 
eral provisions  of  the  Political  Code,  the  power  to  act  on  each  and  every 
assessment  is  conferred  on  the  board,  and  to  increase  or  lower  it  so  as  to 
make  it  conform  to  the  true  value  in  money  of  the  property  mentioned 
therein,  and  the  Board  has  full  power  to  act  on  the  assessment  of  the 
franchise  and  increase  or  lower  it  as  provided  in  Section  3C73,  Penal  Code. 

Mode  of  Equalizing  Assessment  of  Franchise  Approved.— In  this  case 
the  Board  of  Supervisors,  in  the  exercise  of  its  power  of  equalization,  as- 
sessed the  franchise  of  the  Water  Works  by  taking  the  aggregate  of  the 
market  value  of  the  shares  of  stock  in  the  company  on  the  seventh  of 
March,  1881,  and  deducting  therefrom  the  value  of  the  real  and  personal 
property  of  the  company,  and  held  the  difference  to  be  the  value  of  the 
franchiiie.  The  market  value  of  the  shares  was  shown  to  the  Board  by 
the  testimony  of  tvitneMea, 
Held:  This  mode  of  arriving  at  the  value  of  the  franchise,  is  within  the 
power  vested  in  the  Board  of  Supervisors,  acting  as  a  Board  of  Equaliza- 
tion. 

Intent  of  Legislature  to  Require  Taxation  of  Franchises  Shown. — 
On  the  same  day  on  which  the  Legislature  enacted  §  3608  of  the  Politi- 
cal Code,  declaring  that  shares  of  stock  in  corporations  possess  no  intrin- 
sic value  over  and  above  the  actual  value  of  the  property  of  the  ponvo- 
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ration  which  they  represent,  and  prohibiting  the  taxation  of  such  shares 
of  stock,  it  repealed  §  3640  of  the  same  Code  which  required  the  aaaesa- 
xnent  to  every  person  owning,  or  having  the  control  thereof,  of  all  shares 
of  stock  in  corporations,  and  provided  that  in  the  case  of  stock  in  any  cor- 
poration having  its  principal  place  of  business  id  this  State,  the  assessable 
value  of  each  shore  should  be  ascertained  by  taking  from  the  market 
value  of  its  entire  capital  stock,  the  value  of  all  property'  assessed  to  the 
corporation,  and  dividing  the  remainder  by  the  entire  number  of  shares 
into  which  the  capital  stock  was  divided. 
Held:  By  this  section  which  was  repealed,  the  whole  property  of  the  cor- 
poration, including  franchise  and  other  assessed  property,  would  have 
been  taxed  by  taxing  the  shares  to  each  owner  of  shares  in  the  manner 
indicated  by  its  provisions.  But  by  declaring,  in  Section  3608,  that 
shares  of  stock  were  not  to  be  taxed  because  they  possessed  no  intrinsic 
value  over  and  above  the  value  of  the  property  of  the  coriK>ration  which 
they  stand  for  and  represent,  and  as  taxing  of  the  shares  and  property 
-  both,  would  be  double  taxation,  and  therefore  the  shares  should  not  be 
assessed,  but  the  property  should,  no  doubt  it  was  their  in^tion  to  tax 
everything  in  the  shape  of  property  owned  by  the  corporation;  that  every- 
thing entering  into  and  giving  value  to  the  shares,  should  be  taxed.  It 
can  not  be  doubted  that  the  Legislature  in  acting  on  the  subject  of  rev- 
enue and  taxation  during  the  session  of  1881,  did  not  intend  to  leave  the 
system  in  relation  to  so  important  a  matter  in  such  a  shape,  that  so  large 
an  amount  of  property  as  indicated  by  the  difiference  between  the  market 
value  of  the  shares  of  corporations  and  the  value  of  the  tangible  property 
of  such  corporations,  should  escape  taxation.  To  come  to  any  other  con- 
clusion, would  be  to  impute  to  that  body  a  most  culpable  dereliction  of 
duty. 

Good  WILL  No  Elemext  of  Value  of  STOck.— Good-will  does  not  enter  into 
or  form  an  element  in  the  value  of  the  shares  of  stock  in  a  trading  cor- 
poration. 

Jurisdiction  of  Boasd  in  this  Case. — The  Board  of  Supervisors  in  its  ca- 
pacity of  a  Board  of  Equalization,  had  jurisdiction  of  the  person  and 
subject-matter  in  the  matters  involved  in  this  cause. 

Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,    Allen,  J. 

Application  for  writ  of  review.  The  facts  are  stated  in  the 
opinion  of  the  Court.  After  the  decision,  a  petition  for  re- 
hearing was  presented  by  the  plaintiff.  Similar  petitions  were 
also  presented  by  the  Nevada  Bank  of  San  Francisco,  The 
Pacific  Coast  Steamship  Company,and  the  Bank  of  California, 
as  being  parties  interested  in  the  questions  involved  though 
not  parties  to  the  action.    All  of  the  petitions  were  denied. 

Fox  &  KeUogg,  for  Appellant. 

The  Board  of  Equalization  had  no  jurisdiction  to  raise  this 
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assessment.  Because  the  Board  had  never  by  rule  prescribed 
any  manner  of  giving  notice  of  intention  to  increase  the  as- 
sessment, as  provided  by  law.  (Political  Code,  §  3673.) 
Because  notice  of  such  intention  was  not  given  as  required  by 
law.  (Political  Code,  §§3673  and  3681;  Fatten  v.  Green, 
13  Cal.  325;  People  v.  Reynolds,  28  id.  112.)  There  was  no 
evidence  before  the  Board  of  Equalization  as  to  the  value  of 
the  property  described  in  the  assessment  upon  which  it  acted, 
and  in  the  absence  of  such  evidence  it  had  no  power  to  in- 
crease the  assessment.     {People  v.  Reynolds,  28  Cal.  107.) 

The  company  had  no  "  property"  liable  to  assessment,  of 
the  character  of  that  upon  which  this  increased  valuation  was 
placed.  This  increase  of  valuation  was  placed  upon  "  fran- 
chise" or  "franchisea"  Whether  the  company  had  any  fran- 
chise or  franchises  which  constituted  property,  or  not,  was  a 
fact  which  must  be  determined  from  an  examination  of  the 
statutes  of  the  State,  as  every  franchise  is  the  creature  of 
statute,  and  can  be  held  or  enjoyed  only  by  virtue  of  legisla- 
tive grant. 

It  is  not  pretended  that  the  appellant  does  not  possess  one 
or  more  franchises,  in  the  broad  sense  of  that  term,  for  in 
that  broad  sense,  the  term  "  franchise  "  embraces  every  privi- 
lege, the  right  to  enjoy  which  depends  upon  permission  of  the 
sovereign,  or  the  mode  of  exercising  which  is  prescribed  or 
regulated  by  law.  In  this  broad  sense  the  term  is  synony- 
mous with  the  word  "liberty,"  and  signifies  a  royal  privilege, 
or  a  privilege  granted  by  the  government  (2  Blackstone's 
Com.  37.) 

It  may  be  a  privilege  granted  to  one,  to  many,  or  to  all; 
but  to  be  a  subject  of  taxation  in  this  State,  and  therefore  liable 
to  assessment  at  any  sum  whatever,  it  must  be  a  franchise  or 
privilege,  "  capable  of  private  ownership,"  and  therefore  not 
common  to  all.  "All  property  in  the  State,  not  exempt  under 
the  laws  of  the  United  States,  shall  be  taxed  in  proportion  to  its 
value, to  be  ascertained  as  provided  bylaw.  The  word  'prop- 
erty,' as  used  in  this  article  and  section,  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  dues,  franchises,  and 
all  other  matters  and  things,  real,  personal,  and  mixed,  capa- 
ble of  private  ownership,"  eta  (Const.  Art.  xiii,  §  1.)  Ex- 
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acfely  the  same  definition  of  the  tenn  "  property "  is  found 
in  the  Revenue  Act.    (See  Political  Code,  §  3617,  Sub.  1.) 

In  making  up  the  assessment,  the  revenue  officers  seem  to 
have  taken  it  for  granted  that  because  franchises  may  be  prop- 
erty, they  are  ex  necessitate  liable  to  assessment,  and  to  have 
overlooked  the  provision  of  the  Constitution  and  the  statute, 
that  they  can  only  be  property,  and  subject  to  taxation,  when 
"  capable  of  private  ownership."  According  to  their  theory, 
the  elective  franchise,  the  freedom  of  speech,  the  freedom  of 
the  press,  the  most  valuable  of  all  franchises,  are  liable  to  as- 
sessment and  subject  to  taxation.  But  these,  and  a  hundred 
other  franchises,  are  not  "capable  of  private  ownership,"  and 
therefore  not  "  property,"  and  not  being  property,  are  not 
subject  to  taxation. 

We  submit  that  nothing  but  "property"  is  subject  to  assess- 
ment and  taxation,  in  the  form  now  under  consideration, 
under  the  Constitution  or  laws  of  this  State.  Only  those 
"franchises"  can  be  classed  as  "property  *  *  capable  of 
private  ownership,"  which  are  defined  by  the  Supreme  Court 
of  the  United  States,  in  Bank  of  Augusta  v.  Earle,  13  Pet. 
619,  as  being  "special  privileges  conferred  by  government  on 
individuals,  which  do  not  belong  to  the  citizens  of  the  country 
generally,  or  by  common  right"  Wherever  we  find  a  fran- 
chise held  to  be  property,  we  find  it  to  be  of  the  class  thus 
clearly  defined  by  the  highest  tribunal  in  the  land.  Of  these 
are  street  railroads,  turnpike  roads,  bridges,  ferries,  wharves, 
and  the  like. 

But  the  appellant  in  this  case  possesses  no  such  franchise. 
There  is  no  right  or  privilege  which  it  can  name,  or  upon 
which  it  can  place  its  hand  and  say,  "This  is  mine;"  none 
that  is  or  can  be  held  by  it  in  "private  ownership."  It  owns 
no  franchise;  it  simply  enjoys  the  privileges  conferred  bylaw. 
Its  privileges  are  these  and  these  only:  1.  The  right  of 
corporate  existence.  This  is  a  privilege  granted  by  the  Legis- 
lature to  all  the  people  of  the  State,  and  any  five  of  its  inhab- 
itants may  enjoy  that  franchise  at  any  time,  when  they  see 
fit  to  incorporate  for  any  purpose  for  which  men  may  contract 
or  associate  themselves  together.  (Civil  Code,  §  286.)  2.  The 
right  to  acquire  property,  when  it  is  absolutely  necessary,  and 
can  not  otherwise  be  acquired  for  certain  of  its  corporate  uses, 
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by  condemnation.  This  is  a  right  which  can  never  be  exer- 
cised without  enormous  cost,  proportioned  to  the  value  of  the 
thing  acquired,  and  which  is  not,  and  can  not  be,  held  in 
private  ownership.  It  is  a  right  held  in  common  by  all  cor* 
porations  organized  for  the  purpose  of  supplying  cities  and 
towns  with  water  as  well  as  many  others,  and  there  is  no  limit 
to  the  number  of  corporations  which  may  organize  and  actually 
engage  in  the  business  of  supplying  the  same  city  or  town. 
(See  Statute,  1858,  p.  218;  Code  of  Civil  Procedure,  §  1237.) 
3.  Tlie  right  to  lay  and  maintain  pipes  in  the  streets  and  to 
collect  water  rates.  Like  the  two  preceding,  so  of  thia  It 
is  not  a  right  which  is  or  can  be  held  "in  private  ownership." 
By  the  statute  of  1858,  above  dted,  and  under  which  the 
appellant  is  organized,  it  is  a  right  guaranteed  to  every  cor- 
poration organized  for  the  purpose  of  supplying  water  in  cities 
and  towns,  with  no  limitation  upon  the  number  that  may 
engage  in  the  same  business  in  the  same  city  or  town.  By 
the  Codes  the  same  right  is  also  guaranteed  to  any  corporation 
organized  for  such  purpose;  -but  under  them  it  could  only  be 
exercised  when  thereunto  authorized  by  ordinance  of  the  city. 
But  by  the  same  section  of  the  Code  the  city  authorities  were 
prohibited  from  granting  any  exclusive  privilege  of  the  kind. 
(See  Civil  Code,  §§  648,  549.) 

But  since  the  passage  of  both  the  Statute  and  the  Code,  the 
people,  in  the  majesty  of  their  power,  have  taken  away  even 
the  limitations  of  those  laws,  by  which  the  right  to  exercise 
the  privilege  was  limited  to  corporations,  and  now  it  is  a 
right  common  to  every  person  in  the  State  whether  incorpo- 
rated or  not. 

By  Sec  19,  Art.  ii.  of  the  Constitution, it  is  provided:  "In 
any  city  where  there  are  no  public  works  owned  and  con- 
trolled by  the  municipality,  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or  any  company  duly 
incorporated  for  such  purpose,  under  and  by  authority  of  the 
laws  of  tb]^  State,  shall,  under  the  direction  of  the  Superin- 
tendent of  Streets,  or  other  official  in  control  thereof,  and 
under  such  general  regulations  as  the  municipality  may  pre- 
scribe for  damages  and  indemnity  for  damages,  have  the  privi- 
lege of  using  the  public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits  therein,  and  connea- 
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tions  therewith,  so  far  as  may  be  necessary  for  introducing 
into  and  supplying  such  city  and  its  inhabitants  either  with 
gas  light,  or  other  illuminating  light,  or  with  fresh  water  for 
domestic  and  all  other  purposes,  upon  the  condition  that  the 
municipal  government  shall  have  the  right  to  regulate  the 
charges  thereof." 

Thus  it  will  be  seen  that  under  the  Constitution  of  the  State 
it  is  impossible  that  there  should  be  a  franchise  of  this 
kind — that  is  "capable  of  private  ownership."  It  is  one  which 
belongs  to  everybody,  and  whoever  sees  fit  to  use  it  need  not 
even  say  to  the  municipal  authorities,  "  by  your  leave."  All 
they  have  to  do  is  to  be  subject  to  general  regulations  for 
damages  and  indemnity  for  damages,  and  to  supervision  of 
the  Street  Superintendent,  as  to  the  mode  and  manner  of 
using  the  street.  It  is  true  that  Art.  xiv.  of  the  Constitution 
declares  the  right  to  collect  water  rates  to  be  a  franchise 
which  can  only  be  exercised  by  authority  and  in  the  manner 
prescribed  by  law.  But  that  does  not  militate  against  the 
proposition  that  is  a  privilege  common  to  all,  and  not  "  ca- 
pable of  private  ownership."  It  is  declared  to  be  a  franchise 
solely  for  the  purpose  of  making  it  subject  to  regulation  by 
law,  and  without  giving  it  the  character  of  property  or  private 
ownership. 

These  are  aU  the  franchises,  if  they  can  be  called  such,  en- 
joyed by  the  appellant.  They  are  all  franchises  which  are 
enjoyed  by  every  inhabitant  of  the  State,  which  are  not  "  ca- 
pable of  private  ownership,"  and  therefore  not  liable  to  assess- 
ment under  the  law. 

The  right  to  lay  pipes  in  the  streets  is  a  privilege  which 
can  not  be  granted  by  the  State,  free  from  municipal  regula- 
tion. The  streets  of  the  city  are  not  subject  to  the  control  of 
the  State.     {People  v.  Lynch,  51  Cal,  15.) 

A  franchise  must  be  by  grant  of  the  sovereign  to  the  sub- 
ject, or  be  held  by  that  prescription  which  presumes  a  grant. 
It  must  be  in  relation  to  a  subject  over  which  the  sovereign 
has  control.  If  it  be  a  matter  over  which  the  municipality 
has  control,  it  ceases  to  be  a  franchise,  and  becomes  only  a 
license,  for  a  municipal  body  has  no  power  to  confer  a  fran- 
chise. It  lacks  the  element  of  sovereignty.  {Davis  v.  The 
Mayor,  4  Keman  (14  N.  Y.),  506.) 
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The  Legislature  of  Illinois  granted  to  the  Chicago  City 
Railway  Company  the  right  to  lay  and  maintain  tracks 
and  run  cars  thereon  in  such  of  the  streets  of  the  City  of 
Chicago  as  should  be  designated  by  the  municipal  authorities. 
This  was  held  not  to  be  a  franchise,  but  a  mere  license — ^that 
it  did  not  come  within  any  definition  of  a  franchise.  (C  G. 
M.  W.  Co.  V.  The  People,  73  DL  548.) 

The  right  to  distribute  or  sell  water  is  certainly  not  a  fran- 
chise. Water  has  always  been  distributed  and  sold  in  this 
city  by  divers  methods,  and  the  right  of  any  man  to  do  it  has 
never  been  questioned.  The  defendant  is  not  engaged  in  the 
collection  of  tolls  for  the  use  of  its  property,  but  its  business 
is  to  procure,  store  up,  and  sell  water.  Its  water  is  a  com- 
modity, an  article  of  merchandise,  and  it  has  the  same  right 
to  sell  it  as  any  other  person  engaged  in  trade  or  commerce. 
So  held  in  regard  to  the  identical  business  in  which  this 
defendant  is  engaged.  (Heyneman  v,  Blake,  19  Cal.  595.) 
We  therefore  respectfully  submit  that  there  was,  in  the  item 
upon  which  the  Board  acted,  no  property  subject  to  assess- 
ment, or  to  increase  of  valuation. 

F.  G.  Newlands,  for  Appellant 

^  Had  the  Board  of  Supervisors  jurisdiction  of  the  subject- 
matter;  or,  in  other  words,  are  the  rights  and  privileges  en- 
joyed by  the  Spring  Valley  Water  Works  under  the  Consti- 
tution and  the  general  law  of  its  incorporation  and  the  acts 
amendatory  thereof  and  supplementary  thereto,  "franchises," 
within  the  meaning  of  Article  xiii  of  the  Constitution,  and  as 
such  "property"  subject  to  taxation,  and,  if  so,  has  the  law 
provided  the  mode  of  ascertaining  their  value  ? 

The  term  "  franchise,"  in  its  broad  sense,  means  "  exemption 
from  constraint  or  oppression;  liberty;  freedom"  (Webster). 
In  this  sense  the  right  to  vote  is  termed  a  "  franchise;"  so  also 
the  right  of  trial  by  jury,  freedom  of  speech,  and  freedom 
of  the  press  are  termed  "  franchises."  The  declaration  of  the 
Constitution  that  the  word  "property"  includes  "franchises," 
certainly  was  not  intended  to  apply  to  those  general  privi- 
leges and  rights  which  society  has  guaranteed  and  secured  to 
individuaJa  The  "franchises"  declared  by  the  Constitution 
to  be  property,  must  be  those  special  privileges,  exclusive  in 
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their  nature,  conferred  by  the  Qovemment  on  individuals,  and 
having  the  incidents  and  attributes  of  property;  that  is  to 
say,  they  must  be  capable  of  private  ownership,  of  assignment, 
and  of  being  inherited.    In  this  sense  they  are  included  in 
that  division  of  property  called  "incorporeal  hereditaments;" 
they  are  things  without  body,  capable  of  being  inherited,  such 
as  the  right  of  "  ferry,"  or  the  right  of  "fishery,"  or  the  right 
to  maintain  a  "  toll "  road,  conferred  upon  the  grantee,  his 
heirs  or  assigns.    It  is  evidently  in  this  sense,  that  the 
word  is  used  in  the  Constitution,  for  in  it  the  word  "property  " 
is  declared  to  include  "  moneys,  credits,    ♦     ♦     ♦    franchises, 
and  all  other  matters  and  things  real,  personal,  and  mixed, 
capable  of  private  ownership."    The  last  words  attach  to  and 
qualify  all  the  taxable  things  referred  to  in  the  above  quota- 
tion.    Those  franchises  only  which  are  "  capable  of  private 
ownership "  are  to  be  assessed  and  taxed.    If  this  is  not  so, 
then  the  Assessor  must  assess  to  each  individual,  and  value 
the  right  to  vote,  the  right  of  trial  by  jury,  the  rights  of  free- 
dom of  speech  and  of  the  press,  and  all  other  franchises  and 
privileges  which,  in  the  struggle  of  the  ages,  have  been  se- 
cured to  individuals  by  constitutional  or  legislative  enactment 
None  of  these  are  natural  rights.    It  may  be  doubted  whether 
man,  considered  as  a  member  of  society,  has  any  natural 
rights ;  he  has  only  those  rights  which  society  gives  or  per- 
mits him  to  enjoy;  he  has  not  the  right  to  live,  or  to  freely 
utter  his  sentiments,  or  to  vote,  or  to  be  tried  by  his  peers, 
save  so  far  as  society  has  conferred  or  allowed  him  to  enjoy 
the  right     He  lives,  moves,  and  acts  with  the  consent  or  by 
sufferance  of  society.     So  that  in  this  sense  no  man  exercises 
or  enjoys  any  rights  or  privileges  which  are  not  either  the  free 
gift  of  the  sovereign  power  or  the  result  of  its  unwillingness 
to  restrain,  whether  that  power  be,  as  in  Bussia,  a  despotic 
Czar,  or  as  in  England,  the  Crown  and  Parliament,  or  as  in 
America,  a  sovereign  people  acting  through  the  Constitution 
which  contains  their  fixed  and  permanent  will,  or  through 
the  Legislature  which,  as  their  representative,  deals  with  the 
matter  subjected  to  its  discretion.     Obviously  the  taxing 
power  was  not  intended  to  be  applied  to  such  rights  and  pri\d- 
leges. 
Assuming,  then,  that  the  word  "franchises,"  as  used  in  the 
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Constitution,  was  not  intended  to  be  applied  to  those  rights 
which  are  conferred  by  the  Government  upon  individuals  gener- 
ally, and  which  are  made  by  the  Government  of  common  rights 
and  general  enjoyment,  but  that  it  applies  only  to  those  rights 
and  privileges  exclusive  in  their  nature,  which  are  conferred  by 
the  Government  upon  individuals  or  corporations,  which  are 
capable  of  private  ownership,  which  are  subject  to  the  domin- 
ion of  the  owners,  which  can  be  sold  or  given  away  or  devised 
by  them,  and  which  come  within  the  full  meaning  of  the  term 
"  incorporeal  hereditaments,"  the  question  arises  as  to  whether 
or  not  the  Spring  Valley  Water  Works  owns  any  "  franchises" 
of  the  latter  class.  The  Supreme  Court  of  this  State  (San 
Francisco  v.  S.  V.  W.  W,,  48  CaL  531)  say :  "  We  are  to  ascer- 
tain the  rights,  privileges,  powers,  duties,  and  obligations  of 
the  Spring  Valley  Water  Company  by  reference  only  to  the 
general  law  under  which  it  was  incorporated,"  and  also  "  the 
Legislature  can  neither  pass  a  special  Act  granting  powers  or 
privileges  to  a  particular  corporation  created  under  the  gen- 
eral law  which  are  not  enjoyed  by  all  other  like  corporations 
under  the  same  law,  nor  pass  a  special  Act  limiting,  or  bur- 
dening with  peculiar  conditions,  the  rights  or  powers  acquired 
by  a  particular  corporation  from  the  general  law."  That  case 
overruled  the  case  of  California  State  Telegraph  Company  v. 
The  Alta  Telegraph  Co.,  22  Cal.  398,  and  in  eflect  held  that  the 
Spring  Valley  Water  Works  could  not  become  the  grantee  either 
directly  or  indirectly,  either  by  direct  grant  or  by  the  assign- 
ment to  it  of  a  grant  already  made,  of  any  exclusive  or  special 
privileges  conferred  by  the  Government,  and  which  could  not 
be  exercised  without  a  grant  from  the  Government.  This 
Cottii  will  take  judicial  notice  of  the  Constitution  and  of  the 
general  laws  under  which  the  petitioner  was  incorporated,  and 
inasmuch  as  it  has  declared  that  Water  Companies  have  not 
the  capacity  to  acquire  any  rights  or  privileges  from  the  Gov- 
ernment save  such  as  are  contained  in  the  Constitution  and 
the  general  laws,  no  presumption  will  be  indulged  as  to  the 
ownership  by  the  petitioner  of  any  "  franchises "  or  privi- 
leges conferred  by  the  sovereign  other  than  those  contained 
therein. 

The  Constitution  of  1863  declared  (Art.  iv.,  §  31):  "Cor- 
porations may  be  formed  imder  general  laws,  but  shall  not  bo 
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created  by  special  act  except  for  municipal  purposes;  all  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time  or  repealed/'  The  general  h,w» 
under  which  the  petitioner  was  incorporated,  are  an  Act 
passed  April  14,  1853^  for  the  formation  of  corporations  for 
business  and  commercial  purposes;  and'  an  Act  passed  April 
22,  1858,  entitled  "An  Act  for  the  Incorporation  of  Water 
Companies."  Under  these  Acts,  the  petitioner  has  the  fol- 
lowing rights  and  privileges: 

1.  The  right  to  be  a  corporation — ^that  is  to  say,  the  right 
as  an  artificial  being,  to  act  under  an  artificial  name,  and  to 
exercise  certain  powers  and  duties  of  a  natural  person,  among" 
others,  to  sue  and  be  sued,  and  to  purchase,  hold,  sell,  and  con- 
vey real  and  personal  property.  Under  the  Act  of  1853,  any 
three  or  more  persons  could  associate  themselves  together 
and  form  a  water  company,  by  signing  and  filing  the  proper 
certificate.  This  was  a  privilege  made  by  the  laws  of  common 
right  and  general  enjoyment.  All  persons  could  exercise  it 
Under  the  Civil  Code,  §  286,  ** Private  coi'porations  may  be 
formed  for  any  purpose  for  which  individuals  may  lawfully 
associate  themselves,"  and  any  five  persons  may  associate 
themselves  together  and  form  such  corporation.  It  appears, 
then,  that  the  right  to  be  a  corporation,  is  simply  a  privilege 
conferred  by  the  general  law  upon  any  number  of  persons^ 
not  less  than  three  in  the  one  case,  or  five  in  the  other,  who- 
ever they  may  be,  who  may  wish  to  associate  themselves 
together,  to  exercise,  as  an  associated  body,  under  an  artificial 
name,  certain  powers,  and  perform  certain  duties  of  a  natural 
person.  In  other  words,  a  corporation  is  a  bundle  of  faculties. 
Could  the  faculty  of  a  natural  person  to  sue  and  be  sued,  or 
his  faculty  to  acquire  and  possess  property,  be  assessed  as 
property?  The  right  to  the  things  sued  for,  which  constitute 
choses  in  action,  or  the  property  acquired  and  possessed,  could 
be  assessed  both  to  natural  and  artificial  beings,  but  not  mere 
faculties  or  powers.  The  right  to  be  a  corporation  is  simply 
the  right  to  exist  at  the  will  of  the  creator.  Can  the  right 
to  exist,  either  as  a  natural  or  artificial  being,  be  valued  as 
property? 

2.  Under  the  Act  of  1858,  water  companies  are  granted  the 
privilege  of  exercising  the  power  of  eminent  domain;  but  they 
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exercise  this  privilege  simply  as  the  agents  of  the  State,  for 
the  purpose  of  serving  a  public  use,  to  which  their  powers 
and  property  are  delegated.  This  agency  may  be  revoked  at 
any  time.  It  is  a  naked  power — not  a  power  coupled  with 
an  interest.  Can  the  agency  of  the  agent,  whether  natural  or 
artificial,  be  assessed  as  property?  Besides,  this  agency  is 
not  conferred  on  water  ccmipanies  alone,  but  upon  every  cor- 
poration or  individual  in  charge  of  a  public  use.  (C.  C.  P., 
§§  12t37  and  1263.)  So  that  the  right  of  exercising  the  right 
of  eminent  domain,  for  the  purpose  of  supplying  the  city  with 
water,  has  been  made,  by  general  laws,  a  matter  of  common 
right  and  universal  enjoyment.  This  privilege  of  exercising 
the  right  of  eminent  domain  is  not  property  owned;  the  cor- 
poration exercising  the  privilege,  can  not  assign  it.  "The 
State  determines  certain  uses  to  be  public,  and  then,  since 
the  State  must  act  through  agents,  delegates  the  task  of  ascer- 
taining what  particular  property  is  necessary  to  a  use,  and 
what  is  just  compensation  to  a  private  proprietor.  ♦  ♦  ♦ 
The  supplying  of  water  to  the  inhabitants  of  a  city  is  a  public 
use.  *  *  ♦  But  in  the  proceedings  provided  by  law  for 
the  ascertainment  of  the  property  necessary  for  this  use,  and 
its  value,  the  corporation  takes  no  part,  other  than  to  initiate 
them.  ♦  ♦  ♦  A  water  company,  having  commenced  such 
proceedings,  can  not  sell  and  transfer  its  right  to  prosecute 
them,  or  to  take  private  property  to  another  water  company, 
nor  can  the  latter  purchase  such  right."  (Aldkoney  v.  8,  V, 
TT.TT.,  52  Cal.  159.)  All  persons,  both  natural  and  artificial, 
who  have  in  charge  that  use  which  has  been  determined  by 
the  sovereign  power  to  be  a  public  use,  act  only  as  the  agents 
of  the  sovereign,  and  have  no  proprietary  right  in  the  privilege 
of  exercising  the  power  of  eminent  domain. 

3.  The  only  other  right  or  privilege  conferred  by  the  gen- 
eral law  of  1858,  upon  water  companies,  is  the  right  of  laying 
down  pipes  in  the  streets  of  the  city,  and  supplying  the 
inhabitants  with  water  at  rates  fixed  by  law;  but  this  right 
is  not  only  common  to  all  water  companies,  but  is  also  con- 
ferred by  Art.  xi.,  §  19,  and  Art  xiv.,  of  the  New  Constitution, 
on  all  individuals,  so  that  this  right  which,  if  granted  abso- 
lutely and  exclusively  to  a  single  individual  or  a  single  corpo- 
ration, and  his  or  its  assigns,  might  be  regarded  as  property^ 
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has  been  by  the  fundamental  law  of  the  State  made  a  matter 
of  common  tight  and  general  enjoyment.  It  is  true  that 
everybody  does  not  exercise  this  right  or  privilege,  just  as 
everybody  does  not  exercise  the  right  to  vote,  but  everybody 
has  the  right  to  exercise  it,  and  it  is  even  more  unlimited  and 
general  than  the  right  to  vote,  for  the  latter  right  is  conferred 
only  upon  native-bom  inhabitants  over  twenty-one  years  of 
age  and  upon  naturalize^  citizens,  whilst  the  former  right  can 
be  exercised  by  anybody,  whether  adult  or  minor,  citizen  or 
alien.  This  right  or  privilege  has  none  of  the  incidents  of 
ownership;  no  one  can  sell  it,  for  everybody  has  it,  and  no 
person  can  gain  by  the  accession  of  the  right  of  another. 

We  have  thus  classitied  all  the  rights  and  privileges  of 
water  companies  under  the  general  law,  and  the  Constitution 
of  the  State,  and  we  find  that  they  are  all  subject  to  altera- 
tion and  entire  revocation  by  the  State;  they  are  privileges 
enjoyed,  not  property  owned.  Webster  defines  property  to 
be:  "4.  The  exclusive  right  of  possessing,  enjoying,  and  dis- 
posing of  a  thing;  ownership;  6.  An  estate,  whether  ifi lands, 
goods,  or  money."  Blackstone,  book  1,  page  138,  speaks  of 
property  as  an  absolute  right  "  which  consists  in  the  free  use, 
enjoyment,  and  disposal  of  all  his  acquisitions  without  any 
control  or  diminution,  save  only  by  the  laws  of  the  land,"  and 
in  another  place,  book  2,  page  2,  speaks  of  the  right  of  prop- 
erty as  "  that  sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  the  external  things  of  the  world  in 
total  exclusion  of  the  right  of  any  other  individual  in  the 
universe."  Bouvier,  in  his  Law  Dictionary,  in  defining  the 
word  property,  says :  "  It  is  the  right  to  enjoy  and  to  dispose 
of  certain  things  in  the  most  absolute  manner,  ♦  ♦  *  so 
that  property,  considered  as  an  exclusive  right  to  things,  con- 
tains not  only  a  right  to  use  those  things,  but  a  right  to  dispose 
of  them,  either  by  exchanging  them  for  other  things,  or  by 
giving  them  away  to  any  other  person,  without  any  consider- 
ation, or  even  throwing  them  away." 

Can  it  be  said  that  any  of  the  rights  or  privileges  conferred 
on  the  petitioner  by  general  laws,  subject  to  alteration,  amend- 
ment or  repeal,  come  within  the  definition  of  the  term  "  prop- 
erty "?  This  Court  has  already  determined  {People  v.  Hiber- 
nia  Bank,  51  Cal.  243),  that  "  credits/'  though  admitted  to  be 
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property  within  the  above  definitions,  are  not  property  in  the 
sense  in  which  the  word  "  property "  is  used  in  Section  13, 
Article  xi,of  the  old  Constitution ;  but  these  rights  and  privi- 
leges areiiot  "property"  in  any  sense;  the  Constitution  can 
not  by  a  mere  declaration  make  that  "  property  "  which  has 
none  of  its  attributes ;  it  can  not  by  a  mere  declaration  make 
a  liquid  a  solid,  or  substance  spirit,  or  give  a  line  breadth  and 
thickness  as  well  as  length,  or  measure  space  with  a  yard 
stick — there  are  some  things  beyond  the  power  of  constitu- 
tional enactment  The  constitutional  provision  will  be  en- 
tirely satisfied  by  confining  the  application  of  the  term  "  fran- 
chises "  to  those  grants  made  by  the  State  already  referred  to 
which  are  "  capable  of  private  ownership." 

This  Court  has  already  substantially  determined  that  the 
privileges  conferred  by  the  general  laws  of  the  State  are  not 
property.  In  a  recent  case  {8.  V,  W,  W  v.  Schottler  et  al.\  the 
petitioner,  claiming  the  right,  under  the  Act  of  1858,  to  an 
equal  voice  in  the  fixing  of  water  rates,  sued  out  a  writ  of 
mandate  to  compel  the  Board  of  Supervisors  to  fill  a  va.cancy 
in  the  Board  of  Commissioners  provided  by  that  Act.  The 
defense  was  that  the  new  Constitution  had  changed  the  mode 
of  fixing  water  rates  and  had  vested  the  power  in  the  Board 
of  Supervisors,  most  of  them  consumers  of  water  themselves, 
and  all  of  them  the  political  representatives  of  the  domestic 
consumers  and  the  agents  of  the*  city  and  county — the  largest 
consumers  of  water.  It  was  claimed  on  behalf  of  petitioner 
that  the  Act  of  1858  was  a  contract,  and  that  it  had  vested 
rights  and  property  in  the  privileges  thereby  conferred;  that 
among  such  was  the  right  to  have  its  rates  fixed  by  a  Board 
of  Commissioners,  two  to  be  appointed  by  the  Board  of  Super- 
visors and  two  by  the  company;  that  the  new  Constitution, 
if  applicable  to  petitioner,  was  in  contravention  of  the  Federal 
Constitution  in  that  it  violated  the  obligation  of  a  contract 
and  deprived  petitioner  of  its  property  (vested  rights)  without 
due  process  of  law.  The  Supreme  Court,  in  effect,  determined 
that  the  Act  of  1858  was  not  a  contract  and  that  the  rights 
and  privileges  conferred  by  that  Act  were  not  "property." 
It  follows,  then,  logically,  that  if  these  rights  and  pri\nileges 
are  not  property  within  the  meaning  of  the  Federal  Constitu- 
tion, they  can  not  be  property  within  the  meaning  of  the 
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State  Constitution.  It  can  not  be  contended  that  the  term 
"property,"  as  found  in  the  State  Constitution,  is  used  in  a 
broader  sense  thai^  in  the  Federal,  for  the  term  is  used  in  the 
latter,  according  to  all  the  adjudged  cases,  in  the  broadest 
sense  of  which  it  is  capable. 

Under  the  old  Constitution,  it  was  possible  to  grant  a 
franchise,  in  the  property  sense  of  that  term,  to  any  natural 
person.  Such  grants  were  made,  are  now  in  existence,  and 
may  be  taxed  as  property.  But  no  such  franchise  could,  under 
the  old  Constitution,  be  granted  to  a  corporation;  for  the 
Supreme  Court,  in  construing  the  provision  of  the  Constitution 
with  reference  to  corporations,  in  San  Francisco  v.  S.  V.  W.  IT., 
mpra,  in  effect  determined,  not  only  that  a  corporation  must 
be  created  under  the  general  laws,  but  also  that  no  special 
privilege  or  franchise  can  be  granted  to  it  after  its  creation, 
and  that  it  can  not  acquire,  evenby  assignment,  any  privilege, 
I  the  nature  of  which  is  such  that  it  can  not  be  exercised  with- 
out a  grant  from,  the  Legislature. 

Under  the  new  Constitution  it  is  impossible  to  grant  a 
franchise,  in  the  property  sense  of  that  term,  to  either  natural 
or  artificial  persons,  for  it  declares  (Art.  i,  §  21):  "No  special 
privilege  or  immunities  shall  be  granted  which  may  not  be 
altered,  revoked,  or  repealed  by  the  Legislature.  Nor  shall 
any  class  of  citizens  be  granted  privileges  or  immunities  which 
upon  the  same  terms  shall'  not  be  granted  to  all  citizens.'* 
And  again,  (Art.  iv.,  §  25):  "The  Legislature  shall  not  pass 
local  or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:  Granting  to  any  corporation,  association,  or 
individual  any  exclusive  right,  privilege,  or  immunity — in 
all  cases  where  a  general  law  may  be  made  applicable." 

It  is  evident,  therefore,  that  the  day  of  "  franchises "  as 
"  property  "  is  over.  The  whole  tendency  of  the  civilized  gov- 
ernment is  to  do  away  with  special  or  exclusive  privileges, 
and  wherever  a  right  is  extended  by  the  Government  to  make 
it  common  to  alL  Equality  of  right,  equality  of  privilege, 
and  equality  of  burden,  are  now  the  crowning  franchises 
of  all  persons,  natural  and  artificial,  in  this  State.  The  great 
difficulty  in  construing  a  word  like  "  franchise,"  which  has 
figured  extensively  in  the  evolution  of  government,  is  that 
the  attributes  of  a  by-gone  age  are  likely  to  be  given  to  it  not- 
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withstanding  the  modifications  that  may  have  taken  place  in 
its  character  and  scope.  As  already  stated  the  power  of  so- 
ciety over  the  individual  is  absolute.  It  is  called  the  power 
of  government,  or  the  police  power.  Every  privilege  which 
the  individual,  either  specially,  or  as  a  member  of  a  class  or 
in  common  with  all  other  individuals,  enjoys,  may  be  regarded 
in  one  sense  as  a  grant  from  the  Government  The  despot 
who  rules  with  the  consent  or  by  the  suflTerance  of  society  has 
absolute  power  over  the  vocation  of  life.  He  can  grant  to  a 
certain  individual  the  right  to  pursue  a  special  trade  exclu- 
sively, or  he  can  throw  open  such  trade  or  occupation  to  all. 
When  such  a  grant  is  made  to  an  individual,  his  heirs  and 
assigns,  it  may  be  regarded  as  his  property ;  and  when  such  a 
grant  is  made  to  all  individuals  it  is  no  less  a  franchise ;  it  is 
a  freedom,  a  liberty,  but  not  "  property."  If  we  look  back  to 
the  times  of  Elizabeth,  James  the  First,  and  Charles  the  First, 
we  will  find  many  examples  of  special  grants  which  partook 
of  the  nature  of  property.  Hallam,  in  his  Constitutional  His- 
tory of  England,  vol.  i,  chap,  v,  speaking  of  the  reign  of 
Elizabeth,  says :  "  The  crown  either  possessed  or  assumed  the 
prerogative  of  regulating  almost  all  matters  of  commerce  at 
its  discretion." 

"Patents  to  deal  exclusively  in  particular  articles, generally 
of  foreign  growth,  but  reaching  in  some  instances  to  such  im- 
portant necessaries  of  life  as  salt,  leather,  and  coal,  had  been 
lavishly  granted  to  the  courtiers  with  little  direct  advantage 
to  the  revenue.  They  sold  them  to  companies  of  merchants, 
who  of  course  enhanced  the  price  to  the  utmost  ability  of  the 
purchaser." 

"In  1601  Parliament madea  bolderand  more  successful  attack 
on  the  administration  than  this  reign  had  witnessed.  The  griev- 
ance of  monopolies  had  gone  on  continually  incre&sing ;  scarce 
any  article  was  exempt  from  these  oppressive  patents.  When 
the  list  of  them  was  read  over  in  the  House  a  member  ex- 
claimed: 'Is  not  bread  among  the  number?'  The  House 
seemed  amazed :  *  Nay,'  said  he,  'if  no  remedy  is  found  for 
these,  bread  will  be  there  before  the  next  Parliament.'" 

It  was  in  those  times  that  the  East  India  Company  was  or- 
ganized under  letters  patent  from  the  crown,  and  vested  with 
the  exclusive  right  to  trade  in  India.    Monopolies  were  granted 
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by  letters  patent,  conferring  the  exclusive  right  to  deal  in 
necessaries  of  life,  such  as  coal,  iron,  soap,  salt,  leather,  tobacco, 
beer,  hops,  linen,  etc.  (Bright  s  English  Hist.,  vol.  ii.  page 
629.)  Bights  of  ferry,  rights  of  wharfage,  rights  of  fishing, 
rights  of  chase  and  of  toll-roads,  etc.,  were  also  granted.  All 
these  grants,  as  a  rule,  were  made  by  letters  patent,  running 
to  an  individual,  his  heirs  or  assigns,  and  exclusive  in  their 
nature.  They  were  protected  by  the  courts  as  property,  and 
it  was  held  by  the  courts  that  no  grant  could  be  made  by  the 
sovereign  which  would  interfere  with  or  impair  the  exercise 
of  the  previous  grant.  They  were  therefore  termed  incorpo- 
real hereditaments,  and  Kent,  in  speaking  of  such  franchises, 
says  (Kent's  Com.,  vol.  3,  page  458):  "Another  class  of  incor- 
poreal hereditaments  are  franchises,  being  certain  privileges 
conferred  by  grant  from  government,  and  vested  in  individ- 
uals, In  England  they  are  very  numerous  and  are  under- 
stood to  be  royal  privileges  in  the  hands  of  a  subject.  They 
contain  an  implied  covenant  on  the  part  of  the  Gtovemment 
not  to  invade  the  rights  vested.  *  ♦  ♦  The  Government 
can  not  resume  them  at  pleasure  or  do  any  act  to  impair  the 
grant  without  a  breach  of  contract.  •  ♦  ♦  An  estate  in 
such  a  franchise  and  an  estate  in  law  rest  upon  the  same  prin- 
ciple, being  equally  grants  of  a  right  or  privilege  for  an  ad- 
equate consideration.  If  the  creation  of  a  franchise  be  not 
declared  to  be  exclusive,  yet  it  is  necessarily  implied  in  the 
grant,  as  in  the  case  of  the  grant  of  the  ferry,  bridge,  or  turn- 
pike, or  railroad,  that  the  Government  will  not,  either  directly 
or  indirectly,  interfere  with  it  so  as  to 'destroy  or  materially 
impair  its  value.  Every  such  interference,  whether  it  be  by 
the  creation  of  a  rival  franchise  or  otherwise,  would  be  in  vio- 
lation or  in  fraud  of  the  grant." 

Such  was  the  nature  of  franchises  in  England  and  also  in 
this  country  at  the  time  Chancellor  Kent  wrote.  In  the  cele- 
brated case  of  Dartmovih  College  v.  Wood/ward,  4  Wheaton, 
519,  it  was  decided  that  the  charter  granted  by  the  British 
Crown  to  Dartmouth  College  was  a  contract,  and  that  an  Act 
of  the  Legislature  of  New  Hampshire  altering  the  charter 
was  an  act  impairing  the  obligation  of  a  contract,  and  was 
unconstitutiomU  and  void.  Justice  Washington  said  (page 
657): 
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"  To  this  grant  or  this  franchise  the  parties  are  the  king 
and  the  person  for  whose  benefit  it  is  created  or  trustees  for 
them.  The  assent  of  both  Is  necessary.  The  subjects  of  the 
grant  are  not  only  privileges  and  immunities,  but  property. 
♦  *  ♦  Certain  obligations  are  created  binding  both  on 
the  grantor  and  the  grantee.  On  the  part  of  the  former,  it 
amoimts  to  an  extinguishment  of  the  king's  prerogative  to 
bestow  the  same  identical  franchise  on  another  corporate 
body,  because  it  would  prejudice  his  prior  grant.  It  implies, 
therefore,  a  contract  not  to  reassert  the  right  to  grant  the 
franchise  to  another,  or  to  impair  it." 

Justice  Story  says  (p.  700) :  '*  In  respect  to  corporate  fran- 
chises they  are,  properly  speaking,  legal  estates  vested  in  the 
corporation  itself  as  soon  as  it  is  en  ease.  They  are  not  mere 
naked  powers  granted  to  the  corporation,  but  powers  coupled 
with  an  interest.*' 

Mr.  Webster,  in  his  memorable  argument  in  that  case,  says : 
•'  Hume  gives  the  reason:  It  is  that  such  franchises  were  re- 
garded in  a  most  emphatic  sense  as  private  property.  If  it 
could  be  made  to  appear  that  the  trustees  and  the  president 
and  professors  held  their  offices  and  franchises  during  the 
pleasure  of  the  Legislature,  and  that  the  property  holden  be- 
longed to  the  State,  then  indeed  the  Legislature  have  done 
no  more  than  they  had  a  right  to  do.  But  this  is  not  so. 
The  charter  is  a  charter  of  privileges  and  immunities,  and 
these  are  holden  by  the  trustees  expressly  against  the  State 
for  ever." 

The  decision  of  this  case  attracted  great  attention.  Its 
eflTect  was  feared ;  it  placed  the  creature  beyond  the  power  of 
the  creator,  and  as  a  result  of  it  the  various  States  adopted 
constitutional  amendments  providing  for  the  formation  of 
corporations  under  general  laws,  which  should  be  subject  to 
alteration,  amendment,  or  repeal.  The  CoTirts  themselves  in 
a  measure  shrank  back  from  the  doctrine  of  that  case,  and  in 
a  subsequent  case,  argued  in  the  Supreme  Court  of  the  United 
States,  entitled  Charles  River  Bridge  v.  Warren  Bridge  et  al. 
(11  Peters,  420),  they  modified  the  doctrine  which  had  pre- 
viously existed  as  to  the  exclusiveness  of  franchises,  and  de- 
clared "  that  a  franchise  conferred  by  the  government  was 
not  exclusive  unless  so  expressed  in  the  grant."    This  re- 
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mained  the  settled  doctrine  of  the  American  Courts  since 
that  decision.  It  will  be  observed,  therefore,  that  the  ten- 
dency of  the  people,  acting  through  constitutional  conven- 
tions and  representative  Legislatures,  and  of  the  Courts,  has 
been  to  modify  the  doctrine  of  the  Dartmouth  College  Case^ 
and  to  make  powers  conferred  by  the  government  upon  per- 
sons, natural  or  artificial,  mere  privileges  enjoyed,  not  prop- 
erty owned-  This  tendency  has  reached  its  highest  develop- 
ment in  our  State,  where  the  Legislature  is  not  permitted  to 
gtant  any  special  privilege  to  any  person,  natural  or  artificial, 
and  where  all  privileges  conferred  by  the  sovereign  power  are 
made  of  common  right  and  general  enjoyment. 

But  while  the  tendency  of  the  constitutional  and  legis- 
lative enactment  has  been  to  take  away  from  all  the  rights 
and  privileges  conferred  upon  corporations  the  attributes  and 
incidents  of  property,  and  to  subject  them  entirely  to  the 
control  of  the  sovereign  will  to  be  enjoyed  only  at  the  pleas- 
ure of  the  sovereign,  yet  the  Courts,  in  considering  these  gen- 
eral privileges  under  the  term  "  franchises"  as  subject  to  the 
taxing  power,  have  sometimes  lost  sight  of  the  change  which 
has  taken  place  in  the  character  of  such  franchises,  and  they 
refer  to  the  Dartmouth  College  Case  as  authority  upon  the 
proposition  that  corporate  franchises  are  property,  and  as 
such  subject  to  taxation.  Thus,  in  Society  for  Savinga  v. 
Coite  (6  Wall.  594),  Justice  Clifford  says :  "  Corporate  fran- 
chises are  legal  estates  vested  in  the  corporation  itself  as 
soon  as  it  is  in  esse.  They  are  not  mere  naked  powers 
granted  to  the  corporation,  but  powers  coupled  with  an  inter- 
est, which  vest  in  the  corporation  upon  the  possession  of  its 
franchises."  And  he  refers  as  his  authority  for  this  proposi- 
tion to  the  Dartmouth  College  Case  without  inquiry  as  to 
whether  or  not  the  corporation  under  consideration  had  a 
charter  resembling  that  of  Dartmouth  College,  partaking  of 
the  nature  of  a  contract,  and  as  such  property.  And  yet, 
while  Justice  Clifford  in  this  case  and  in  the  two  following 
cases  in  6  Wallace,  speaks  of  franchises  as  valuable,  and  as 
partaking  of  the  nature  of  property,  he  expressly  decides  that 
the  taxes  in  question,  if  regarded  as  taxes  on  property,  would 
be  unconstitutional  and  void,  and  upholds  these  taxes  as  t^xes 
upon  franchises  and  not  upon  property.    He  says  (page  607) : 
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*<  Nothing  can  be  more  certain  in  legal  decision  than  that  the 
privileges  and  franchises  of  a  private  corporation,  and  all 
trades  and  avocations  by  which  the  citizens  acquire  a  liveli- 
hood, may  be  taxed  by  a  State  for  the  support  of  the  State 
government." 

And  in  Providefot  Institution  v.  Masmchvsetts,  6  Wall. 
626,  he  says:  "Regarded  merely  as  a  question  of  power,  it  is 
undoubtedly  true  *  ♦  ♦  that  the  Legislature  might  as  well 
exact  a  fee  or  tribute  from  brokers,  factors,  or  commission 
merchants  for  the  privilege  of  transacting  their  business." 
And  again,  page  630 :  "  Considered  as  a  tax  on  property,  no 
pai-t  of  the  tax  could  be  supported  under  the  Constitution  of 
the  State.  And  there  never  was  a  moment  when  such  a  tax, 
if  viewed  as  a  property  tax,  could  be  upheld  since  the  State 
was  organized  under  a  written  Constitution."  And  again, 
page  631 :  "  Franchise  taxes  are  levied  directly  by  an  Act  of 
the  Legislature,  and  the  corporations  are  required  to  pay  the 
amount  into  the  State  Treasury.  They  differ  from  property 
taxes  as  levied  for  State  and  municipal  purposes  in  the  basis 
presented  for  computing  the  amount,  in  the  manner  of  as- 
sessment, and  in  the  mode  of  collection.  And  they  are  in 
lieu  of  all  other  taxation,  State  or  municipal.  Comparative 
valuation  in  assessing  property  taxes  is  the  basis  of  computa- 
tion in  ascertaining  the  amount  to  be  contributed  by  an  in- 
dividual, but  the  amount  of  a  franchise  tax  depends  upon  the 
business  transacted  by  the  corporation,  and  the  extent  to 
which  they  have  exercised  the  privileges  granted  in  their 
charter." 

It  will  be  observed,  therefore,  that  the  taxes  referred  to  in 
these  cases  were  in  the  nature  of  excise  or  license  taxes  and 
were  imposed  upon  the  privilege  of  a  corporation  to  do  busi- 
ness, just  as  they  might  be,  and  often  are,  imposed  upon  the 
privilege  of  an  individual  to  engage  in  business,  or  in  the 
practice  of  a  profession. 

Examination  also  has  developed  the  fact  which  would  war- 
rant Mr.  Justice  Clifford  in  referring  to  the  Dartmouth  Col- 
lege Case,  for  a  construction  of  the  nature  of  the  franchises 
in  question,  that  the  Hamilton  Company  and  the  Provident 
Institution,  referred  to  in  6  Wall.,  were  both  incorporated 
nnder  charters  containing  no  reserved  power  in  the  State. 
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(Laws  of  Mass.,  1824,  c.  44,  p.  227;  also  Special  Laws  of 
Mass.,  1816,  vol.  5,  p.  172.)  No  general  statute  was  passed 
in  Massachusetts  reserving  the  power  to  amend  or  repeal  the 
charter  of  corporations  until  1830.  (Rev.  Stat  Mass.,  1836, 
c.  44,  §  23,  p.  366.) 

We  undertake  to  say  that  in  no  case  has  it  been  determined 
that  the  privileges  conferred  Upon  corporations  by  general 
laws  subject  to  alteration,  amendment,  or  repeal,  have  been 
determined  to  be  property,  where  the  attention  of  the  Court 
has  been  called  to  the  distinction  between  the  charter  or 
franchise  of  such  corporation,  and  the  charter  or  franchise 
under  consideration  in  the  Dartmouthr  College  Case ;  but  in 
many  such  cases  without  noting  the  distinction;  franchises 
have  been  referred  to  as  property  upon  the  authority  of  the 
DartToouth  CoUege  Case. 

A  review  of  the  cases  in  which  a  franchise  tax  has  been 
sustained,  will  demonstrate  that  the  tax  was  not  upon  the 
franchise  as  property,  but  upon  the  person  of  the  corpora- 
tion, measured  by  its  net  earnings  or  income,  or  surplus 
profits,  or  by  the  extent  to  which  it  exercised  its  franchise, 
the  rate  of  the  tax  being  fixed  by  the  statute  as  well  as 
the  mode  of  measuring  it,  and  the  tax  being  in  all  cases 
regarded  not  as  a  tax  on  property,  but  as  an  cticise  or 
license  tax,  upon  the  vocation  or  privilege  of  doing  busi- 
ness, and  similar  to  the  taxes  which  are  levied  upon  different 
trades,  occupations,  and  professions,  such  as  those  of  auction- 
eers, peddlers,  merchants,  and  lawyers.  (See  18  Wall.  206;  6 
Id.  594,  633,  656 ;  13  Id.  206 ;  PoHland  BanJc  v.  Apthorp, 
12  Mass.  252;  Providence  Bank  v.  BMings,  4  Pet.  514; 
Gordon  v.  Appeal  Tax  Court,  3  How.  150 ;  Wilmington  B. 
R,  Co.  V.  Reed,  13  Wall.  264 ;  Burroughs  on  Tax,  §  85,  p.  169 ; 
Ck)nstitution  of  111.,  art  ix.,  §  1.) 

The  only  case  wliich  has  been  called  to  our  attention  in 
which  a  tax  has  been  imposed  upon  the  franchise  of  a  cor- 
poration as  property,  separate  and  apart  from  the  property 
in  connection  with  which  it  is  exercised,  is  the  case  of  Ex- 
cliange  Bank  of  Cohimbus  v.  Hines,  3  Ohio  St.  7,  in  which 
the  Court  declared  the  tax  invalid,  in  the  following  language: 
"It  is  proper  here  to  remai-k,  that  it  is  said  to  have  been  de- 
termined by  high  authority,  that  the  franchise  of  an  incor- 
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porated  bank,  is  the  subject-matter  of  contract,  and  property 
of  8<:clear  and  distinct  character.  If  the  corporate  franchise 
of  a  bank  be,  in  fact,  property  or  effects  of  any  description 
whatever,  it  is  made  a  subject-matter  of  taxation  by  the  im- 
perative language  of  the  Constitution  above  recited,  and 
should  be  placed  on  the  list  of  assessments  for  that  purpose. 
But  what  is  the  fact  ?  Does  a  corporate  franchise,  in  sober 
truth  and  reality,  possess  the  essential  qualities  of  property  ? 
It  is  said  that  the  corporate  franchise  of  a  bank,  conferring 
a  peculiar  legal  capacity,  and  the  high  function  of  making 
and  circulating  paper  money,  is  valuable — ^indeed,  a  thing  of 
great  value.  But  value  is  not  the  distinguishing  attribute 
of  property.  The  right  of  suffirage  is  esteemed  valuable ;  a 
public  office,  with  its  emoluments,  is  valuable ;  a  license  to 
keep  a  tavern,  as  formerly  granted  in  this  State,  or  a  license 
to  carry  on  any  special  business  which  is  prohibited  without 
a  special  grant  of  authority  from  the  Government,  may  be 
valuable ;  and  a  right  to  either  of  these  things  may  be  as- 
serted and  maintained  in  a  Court  of  justice,  yet  neither  of 
them  possesses  the  essential  qualities  which  constitute  prop- 
erty. Our  right  to  the  free  use  and  enjoyment  of  things 
which  are  in  common,  such  as  air,  light,  water,  etc.,  is  valu- 
able; and  our  right  to  the  free  use  of  the  public  highways, 
and  to  many  of  the  privileges  and  advantages  derived  from 
the  Government,  may  be  valuable,  and  may  be  maintained 
by  legal  procesa  Tet  none  of  these  things  come  within  the 
denomination  of  property.  Those  things  which  constitute 
the  subject-matter  of  private  property  are  such  as  the  owner 
may  exercise  exclusive  dominion  over,  in  the  use,  enjoyment, 
and  disposal  of  them,  without  any  control  or  diminution,  save 
only  by  the  laws  of  the  land  (1  Wend.  Blackstone,  138.)  It 
is  a  fundamental  principle  that  property  considered  as  an  ex- 
clusive right  to  things  contains  not  only  a  right  to  use  those 
things,  but  a  right  to  dispose  of  them,  either  by  exchanging 
them  for  other  things,  or  by  giving  them  away  to  any  other 
person,  without  any  valuable  consideration  in  return,  or  even 
of  throwing  them  away,  which  is  usually  called  relinquish- 
ing them."  (Rwtherford'a  Institutes,  20  Puffendortf,  a  9,  b.  7.) 
"  It  is  said  that  capability  of  alienation,  or  disposal,  either 
by  sale,  devise,  or  abandonment,  is  an  essential  incident  jto 
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property."  (2  Kent's  Com.  317.)  "  A  corporate  franchise, 
therefore,  bemg  a  mere  privilege,  or  grant  of  authority  by 
the  Government,  is  not  property  of  any  description,  and  con- 
sequently not  subject  to  taxation  under  the  above  provision 
of  the  Constitution." 

In  this  connection  it  may  be  added  that  no  objection  what- 
ever could  be  urged  against  a  rule  of  assessment  which  would 
take  the  franchise  as  an  element  of  the  value  of  the  prc^rty 
in  connection  with  which  it  is  used.  The  value  of  all  prop- 
erty must  be  considered  in  association  with  the  uses  to  which 
it  is  put  and  its  adaptability  to  them.  Intrinsically  there 
may  be  no  difference  between  the  value  of  agricultural  land 
and  a  lot  of  equal  size  in  the  business  center  of  a  large  city; 
but  the  latter,  as  a  matter  of  fact,  has  a  greater  commercial 
value,  because  of  the  valuable  uses  to  which  it  is  or  may  be 
put.  So,  also,  the  mains,  pipes,  and  reservoirs  of  the  Spring 
Valley  Water  Works  have  a  value  above  that  of  mere  iron  or 
land,  in  connection  with  the  uses  to  which  they  are  put,  the 
privileges  granted  by  the  Government,  which  are  exercised 
the  skill  and  energy  shown  in  the  conduct  of  the  business. 
The  "  potentiality"  of  the  corporation  may  enter  as  an  ele- 
ment into  the  determination  of  the  value  of  its  property;  but 
certainly  the  mere  privDege  of  transacting  business  in  a  cer- 
tain way  has  no  money  value  apart  from  the  property  with 
which  it  is  associated  and  in  connection  with  which  it  is  exer- 
cised. No  rule,  therefore,  can  be  adopted  which  regards  the 
"  franchise"  as  a  distinct  entity,  as  a  unit.  That  rule  only 
can  be  made  applicable  which  values  the  franchise  in  connec- 
tion with  and  as  a  part  of  the  property  with  which  its  exer- 
cise is  united. 

But  assuming  that  the  general  rights  and  privileges  enjoyed 
by  water  companies  under  the  Constitution  and  general  laws 
are  franchises  within  the  meaning  of  the  Constitution,  and 
as  such  are  taxable  property,  the  next  question  which  arises 
is  as  to  whether  the  law  has  prescribed  a  mode  for  ascertain- 
ing their  value;  for  the  Constitution  not  only  provides  that 
"  all  property  shall  be  taxed  in  proportion  to  its  value,"  but 
that  such  value  is  "  to  be  ascertained  as  prbvided  by  law." 
The  only  rule  laid  down  in  the  Political  Code  for  the  assess- 
ment of  property  is  that  contained  in  section  3637,  to  wit: 
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"All  taxable  property  must  be  assessed  at  its  full  cash  value," 
which  latter  term  is  defined  (§  3617,  subd.  5)  as  follows : 
*'  The  terms  value  and  cash  value  mean  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a  just  debt  due 
from  a  solvent  debtor."  In  other  words,  the  rights  and  priv- 
ileges conferred  upon  the  petitioner  by  the  general  laws  must 
be  assessed  at  the  amount  at  which  they  would  be  taken  in 
payment  of  a  just  debt  due  from  a  solvent  debtor.  This  rule 
is  no  rule  at  all  as  applied  to  this  particular  class  of  property 
if  they  be  such,  for  they  would  not  be  taken  in  payment  of 
a  just  debt  of  the  petitioner;  the  petitioner  could  not  assign 
or  transfer  them;  the  creditor  could  not  take  them,  for,  as 
already  shown,  he  could  not  gain  anything  by  their  acquisi- 
tion beyond  that  which  he  already  haa 

In  this  case  the  Assessor  valued  the  franchise  of  the  peti* 
tioner  at  five  thousand  dollars;  the  Board  of  Equalization 
raised  the  assessment  to  five  million  dollars;  the  proceedings 
show  that  the  rule  adopted  by  the  Board  in  making  this 
assessment  was  one  which  has  no  countenance  whatever  from 
the  statute.  The  rule  applied  was  one  which  it  was  declared 
had  the  approval  of  the  Supreme  CJourt,  in  the  case  of  San 
JosS  Ga8  Co.  V.  January,  viz.,  by  ascertaining,  first,  the  market 
value  of  the  property  of  the  corporation;  and  secondly,  the 
assessed  value  of  the  property  thereof;  and  deducting  the 
latter  from  the  former,  the  difierence  was  declared  to  be  the 
value  of  the  franchise.  But  was  this  a  correct  or  just  rule, 
assuming  that  the  Board  of  Equalization  had  the  power  to 
make  a  nile  for  themselves  ?  Obviously  not ;  the  difference 
between  the  value  of  the  tangible  property  and  the  aggregate 
value  of  the  stock  of  the  corporation  is  composed  of  various 
elements,  among  which  may  be  enumerated  the  skill,  ability, 
and  enterprise  with  which  the  business  is  conducted,  the 
fortunate  conditions  and  circumstances  surrounding  it,  the 
custom  which  has  been  gained  by  the  steady  pursuit  of  the 
business  for  a  number  of  years  and  by  a  course  of  judicious 
and  honorable  dealing  with  the  public.  It  would  be  as  wrong 
to  say  that  this  difference  represents  the  value  of  the  fran- 
chise, as  it  would  be  to  say  that  it  represents  the  value  of  the 
skill,  or  ability,  or  enterprise  employed  in  the  business,  or  of 
the  fortunate  circumstances  under  which  the  business  is  cqn- 
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ducted.  True,  it  might  be  said  that  the  business  of  the  com- 
pany could  not  be.conducted  at  all  without  the  franchise;  but 
so  also  it  might  be  said  that  it  could  not  be  conducted  with- 
out iron  pipes,  or  labor,  or  skill,  or  energy,  or  fortunate  cir- 
cumstances. Each  element  of  the  business  is  as  valuable  as 
any  other,  and  it  is  the  union  of  all  the  elements  which  makes 
the  business  profitable  and  which  gives  to  the  shares  of  stock 
their  market  value.  So  that  this  rule  of  assessment  not  only 
included  the  value  of  the  franchise,  that  is  the  mere  privilege 
under  an  artificial  name,  of  exercising  the  power  of  a  natural 
person,  but  also  included  the  valuation  of  luck,  chance,  hope, 
skill,  ability,  energy,  enterprise,  and  good-will. 

The  rule  applied  does  not  operate  equally  and  uniformly 
upon  all  franchises,  for  in  the  case  of  a  franchise  enjoyed  by 
an  individual,  there  would  be  no  stock  from  the  aggregate 
market  value  of  which  could  be  deducted  the  value  of  the 
tangible  property  in  order  to  ascertain  the  value  of  the  fran- 
chise, nor  is  it  an  equal  or  uniform  rule  in  any  sense,  for  it 
applies  only  to  corporations,  whereas  the  business  of  private 
individuals  and  firms  should  be  subjected  to  the  same  mode 
of  assessment  A  mercantile  firm  may  have  a  stock  of  goods 
on  hand  worth  one  hundred  thousand  dollars,  and  yet  its 
businass,  the  good  will,  so  called,  with  the  advantages  which 
years  of  skillful  and  honorable  attention  to  business  united 
with  fortunate  circumstances  may  have  given,  may  be  worth 
five  times  as  much  as  the  stock.  And  yet  the  Assessor  assesses 
only  the  tangible  property  and  lets  the  good- will  go  free. 
The  law  provides  that  "  private  corporations  may  be  formed 
for  any  purpose  for  which  individuals  may  lawfully  associate 
themselves"  (C.  C,  §286).  Such  a  mercantile  firm  could,  if 
it  chose,  form  itself  into  a  mercantile  corporation  With  a 
stock  of  goods  on  hand  never  exceeding  one  hundred  thousand 
dollars  it  might  earn,  with  the  skill  and  ability  of  its  members 
through  the  large  custom  acquired,  a  liberal  rate  of  interest 
on  five  hundred  thousand  dollars,  and  the  stock  would  sell  in 
the  market  for  that  sum.  In  such  cases  the  Assessor,  pur- 
suing the  rule  contended  for  here.  Would  determine  the  value 
of  the  franchise  to  be  four  himdred  thousand  dollars;  where-  • 
as,  as  a  matter  of  fact,  the  right  to  l)e  a  corporation  would  be 
utterly  valueless  to  a  firm,  and  the  difference  between  the 
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market  value  of  the  stock  and  the  value  of  the  tangible  prop- 
erty would  simply  be  the  good- will  of  the  business;  thi<5 
would  exist,  whether  the  concern  was  incorporated  or  not; 
and  yet  the  difference  is  assessed  only  to  corporations  and  not 
to  individuals. 

A  more  glaring  instance  of  the  absurdity  of  the  rule  applied, 
is  that  of  a  newspaper  whose  value  is  almost  entirely  made 
up  of  skill,  ability,  enterprise,  and  good-will.  Take  the  case 
of  the  two  leading  newspapers  of  this  city,  the  Chronicle  and 
Call,  owned  by  private  proprietors.  Each  is  valued  at  about 
three  hundred  thousand  dollars,  and  probably  yields  its  pro- 
prietors a  liberal  interest  upon  that  amount.  Probably  the 
only  property  connected  with  either  of  these  papers  which 
the  Assessor  would  assess  are  the  printing  presses  and  fix- 
tures, worth  say,  thirty  thousand  dollars;  but  if  either  paper 
should  be  incorporated  into  a  joint  stock  company,  with  a 
capital  stock  of  three  hundred  thousand  dollars,  its  stock 
would  probably  sell  for  that  amount,  as  the  value  of  the  stock 
in  the  market  is  largely  determined  by  the  rate  of  interest 
paid  as  dividends  upon  it.  The  Assessor  then,  in  that  case, 
would  assess  the  franchise,  that  is,  the  privilege  of  conducting 
the  same  business  in  the  name  of  an  artificial  being,  at  the 
difference  between  the  value  of  the  printing  press  and  fixtures, 
and  the  market  value  of  the  stock,  namely :  two  hundred  and 
seventy  thousand  dollars.  So  the  mere  change  in  the  con- 
duct of  the  business  of  such  a  newspaper,  from  the  hands  of 
a  natural  person  to  those  of  an  ai-tificial  person,  would  result 
in  an  assessment  upon  the  latter  ten  times  greater  than  upon 
the  former,  and  yet  this  artificial  person  is  a  purely  business 
corporation;  it  does  not  have  the  power  of  eminent  domain, 
or  exercise  the  royal  prerogative  of  collecting  tolls ;  the  only 
franchise  it  possesses  is  the  right  to  be  a  corporation. 

The  Civil  Code  (§  993)  declares :  "  The  good-will  of  a 
business  is  property  transferable  like  any  othei\"  It  cer- 
tainly has  more  of  the  attributes  of  property  than  the  gene- 
ral privileges  enjoyed  by  a  corporation  under  general  laws, 
for  whilst  it  is  inseparably  connected  with  the  business  to 
which  it  is  attached,  and  perhaps  with  the  name  under  which 
and  the  locality  at  which  it  is  conducted,  yet  it  can  be  sold  or 
inherited  in  association  with  them.  If  then  all  property  is  to 
Cal.  Hkps.  LXn-7  S^ 
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be  taxed,  and  the  general  privileges  of  corporations  are  prop- 
erty and  must  be  taxed,  the  *'  good-will"  of  every  individual 
and  Urm  doing  business  in  San  Francisco  must  also  be  taxed. 
But  has  the  statute  laid  down  any  rule  whatever  for  measure 
ing  the  value  of  the  good  will  of  a  business  ?  It  simply  says 
that  all  property  shall  be  taxed  at  its  full  cash  value^t,  e^^the 
Amount  at  which  it  would  be  taken  by  a  creditor  in  payment 
of  a  solvent  debt.  But  no  person  would  buy,  and  no  creditor 
would  take  the  good-will  of  an  establishment  disassociated 
from  the  place  of  business  and  from  the  stock.  If,  then,  leg- 
islative action  is  required  in  order  to  prescribe  the  mode  of 
assessing  the  value  of  the  good-will,  it  is  also  required  for  as- 
sessing the  value  of  the  general  privileges  of  corporations^  In 
both  cases  it  is  equally  impossible  to  determine  "their  full 
cash  value/'  for  this  term  means  the  value  that  would  be  paid 
in  cash  for  a  transfer  of  the  property.  As  already  shown,  the 
rights  and  privileges  constituting  the  franchise  can  not  be 
sold,  and  if  sold  would  add  nothing  to  the  wealth  of  the 
buyer.  As  to  the  good-will,  it  can  not  be  sold,  and  it  has  no 
value  except  in  connection  with  the  stock,  the  place  of  busi- 
ness, and  the  name  of  the  individual  or  firm  conducting  it. 

In  the  case  of  Dewitt  v.  Hays,  2  Cal.  463,  the  Court  de- 
clared the  mere  right  to  collect  wharfage  and  dockage  for  a 
certain  term  of  years,  was  neither  real  estate  nor  personal 
property,  but  a  franchise  or  incorporeal  hereditament,  an  un- 
certain profit  issuing  out  of  the  realty,  and  also  that  the  stat- 
ute did  not  prescribe  the  mode  for  assessing  its  value,  and 
until  it  did  so,  no  assessment  of  it  could  be  made.  It  may  be 
said  that  this  case,  whilst  it  demonstrates  that  the  Legislature 
must  prescribe  some  rule  for  assessing  franchises,  yet  declares 
them  to  be  property.  An  examination  of  the  case,  however, 
will  disclose  that  .the  rights  and  privileges  iinder  considera^ 
tion  were  exclusive  in  their  nature,  and  ran  to  the  grantees 
and  their  assigns.  As  such  they  came  within  the  meaning  of 
the  term  *' franchise"  in  its  property  sense,  as  hereinbefore 
declared.  Whilst,  then,  the  assessment  of  these  rights  and 
privileges,  if  they  be  property,  must  be  left  to  the  judgment 
of  the  Assessor,  yet  the  rule  by  which  the  assessment  is  to  be 
made,  can  not  be  left  to  his  discretion  or  caprice.  It  must  be 
clearly  defined  by  the  statute.    It  can  not  be  left  ta^ini  to 

byCoogle 


Nov.  1882.]  Spring  Valley  W.  TV.  u  Sohottler.  99 

determine  whether  he  will  adopt  the  rule  that  is  prescribed 
by  statute  in  Massachusetts,  or  Pennsylvania,  or  Delaware,  or 
Illinois,  in  each  of  which  States  a  different  rule  prevails. 
Nor  can  he  adopt  his  own  rule ;  for  if  this  were  the  case,  we 
should  have  as  many  different  rules  for  determining  the  value 
of  franchises  as  there  are  Assessors  and  Boards  of  Equaliza- 
tion in  the  State,  The  very  rule  applied  in  this  case  can  not 
be  applied  to  all  corporations,  for  it  presuppo^  that  the  cap- 
ital stock  of  a  corporation  has  a  market  value,  whereas  we  all 
know  that  the  shares  of  stock  of  many  mining  corporations 
owning  property  of  great  value,  are  not  on  the  market  at  all, 
and  it  is  impossible  to  ascertain  their  real  value  by  any  mar- 
ket quotations.  In  the  case  of  the  valuation  of  the  good- will 
of  a  firm  or  individual  doing  business,  there  would  be  no 
shares  of  stock  whose  aggregate  market  value  would  make  an 
element  in  the  calculation. 

Where  a  defendant  appears  for  the  purpose  of  taking  ad- 
vantage of  an  irregular  summons,  by  a  motion  to  dismiss,  it 
does  not  amount  to  a  waiver  of  his  rights  so  as  to  cure  the 
defect;  nor  does  he  waive  his  rights  by  answering  and  mov- 
ing to  dismiss,  and  motion  overruled.  (Deideaheimer  v* 
Brown,  8  Cal.  339.)  A  notice  given  by  an  attorney  on  be- 
half of  a  defendant,  to  plaintiff's  attorney,  that  defendant 
will  move  before  a  Court  (Commissioner,  that  an  attachment 
issued  in  the  case  be  dissolved,  does  not  constitute  an  appear- 
ance in  the  action.  (Glidden  v.  Packard,  28  id.  649.)  A  per- 
son has  the  right  to  appear  for  the  special  purpose  of  moving 
to  dismiss  a  defective  summons.  If  the  Court  denies  the 
motion,  a  general  appearance  afterwards  and  an  answer  does 
not  waive  the  right  or  cure  the  error.  (LyTnan  v.  Milton,  44 
id.  631;  Lander  v.  Fleming/,  47  id.  616.) 

John  L.  Love  Jc  W.  0.  Burnett,  for  Respondenta 

McAUi^r  Jk  Bergin,  for  The  Nevada  Bank  of  San  Fran- 
cisco, and  for  the  Pacific  Coast  Steamship  Company,  on  peti- 
tion for  rehearing. 

Wilson  <b  WUsoUr  for  The  Bank  of  California,  on  petition 
for  rehearing. 
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Thornton,  J.: 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  the  City  and  County  of  San  Francisco,  denying  the  appli- 
cation of  the  Spring  Valley  Water  Works  for  a  writ  of  re- 
view, and  confirming  the  action  of  the  Board  of  Equalization 
of  the  city  and  county  above  named.  The  writ  was  sued  out 
to  review  the  action  of  the  Board  of  Equalization  in  raising 
the  assessment  of  the  franchise  of  the  Water  Works  above 
named  from  five  thousand  dollars  to  five  million  dollars,  and 
to  have  it  vacated  and  set  aside  as  being  in  excess  of  the 
jurisdiction  of  the  Board. 

It  is  contended,  on  behalf  of  the  appellant,  that  no  notice,  as 
required  by  law,  was  given  to  the  Water  Works,  inasmuch  as 
it  was  not  given  in  accordance  with  a  rule  prescribed  in  ad- 
vance by  the  Board.  This  Court  has  recently  decided  that 
these  rules  are  no  part  of  the  record  and  proceedings  to  be 
brought  up  on  certiorari,  (Oan^etson  v.  Supervisors,  9  Pac. 
C.  L.  J.  685.)  This  point  will  not,  therefore,  be  further  con- 
sidered. 

The  next  point  relates  to  the  service  of  notice.  The  tran- 
script shows  that  notices  to  appear  and  show  cause  before  the 
Board  of  Supervisors,  at  their  chambers  in  the  City  Hall,  on 
Friday,  June  24,  at  ten  o'clock  A.  M.,  why  the  assessment  of 
the  Spring  Valley  Water  Works  should  not  be  raised  to  four- 
teen million  dollars,  addressed  to  the  President  and  Secretary 
of  the  Spring  Valley  Water  Works,  were  served  on  June 
twenty-third  and  twenty-fourth  on  these  oflScers,  by  leaving 
them  (the  notices)  "at  the  office  of  the  Spring  Valley  Water 
Works,  at  its  principal  place  of  business  in  the  City  and 
County  of  San  Francisco."  It  also  appears  from  the  record 
that  a  notice  addressed  "to  the  Spring  Valley  Water  Works 
Company,  Charles  Webb  Howard,  President,  and  William 
Norris,  Secretary,"  was  served  on  the  twenty-fourth  of  June, 
1881.  This  notice  bore  date  the  day  just  named,  was  entitled 
"In  the  matter  of  the  equalization  of  the  assessment  of  the 
Spring  Valley  Water  Works  Company,"  and  the  tenor  of  it 
was  to  inform  and  notify  the  Water  Works  Company  that 
the  petition  to  have  the  assessment  on  its  franchise  raised, 
then  on  file  with  the  Bo9/jj  4sf  EqvAJizatioD,  would  be  taken 
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up  and  acted  on  by  the  Board  at  its  chambers  at  the  New 
City  Hall,  on  Saturday,  June  25,  1881,  at  ten  o'clock  A.  M., 
and  it  was  thereby  cited  to  appear  and  then  and  there  show 
cause  why  the  petition  referred  to  should  not  be  granted. 
This  notice  issued  by  an  order  of  the  Board  made  on  the 
twenty-fourth  of  June,  1881,  and  was  served  on  the  same  day 
by  leaving  it  at  the  office  of  the  company,  as  stated  with  re- 
gard to  the  notice  first  mentioned 

On  the  twenty-fourth  of  June,  1881,  the  Board  took  up 
the  application  to  increase  the  valuation  of  the  franchise  of 
the  Spring  VaUey  Water  Works.  Charles  N.  Fox,  Esq.,  at- 
torney, then  appeared  and  protested  on  behalf  of  the  Spring 
Valley  Water  Works  against  a  consideration  of  the  applica- 
tion made  in  reference  to  said  Water  Works  at  that  time,  for 
want  of  jurisdiction  on  the  part  of  the  Board,  inasmuch  as 
the  Board  had  adopted  no  rule  prescribing  the  form  and 
manner  of  notice,  and  therefore  any  further  action  by  the 
Board  would  be  in  violation  of  law ;  and  that  sufficient  time 
was  not  allowed  the  Spring  Valley  Water  Works  as  contem- 
plated by  law  to  prepare  and  present  its  case.  He  (Fox) 
stated  that  a  notice  had  been  served  upon  the  Secretary  of 
the  company  on  the  afternoon  of  the  preceding  day,  at  four 
o'clock,  just  at  the  time  of  the  closing  of  the  office,  to  appear 
before  the  Board  this  morning.  Afterwards,  on  the  same 
day,  Mr.  Fox  reiterated  his  objections  to  the  Board's  proceed- 
ing, and  stated  that  the  President  of  the  company  was  out  of 
town  when  the  notice  was  served  on  the  Secretary,  and  the 
notice  to  the  president  to  appear  was  not  received  by  him 
until  this  morning — meaning  the  morning  of  the  twenty- 
fourtt 

The  Board  determined  the  question  of  jurisdiction  adversely 
to  the  contention  of  Mr.  Fox.  He  (Fox)  then  requested  that 
the  hearing  of  the  case  be  postponed  until  the  next  day  (Sat-* 
urday)  or  the  Monday  following,  so  as  to  give  the  company 
an  opportunity  for  preparation  and  consultation.  A  like  re- 
quest for  postponement  on  behalf  of  the  San  Francisco  Gas 
light  Company  was  also  made  (the  cases  of  these  two  com- 
panies were  heard  together),  and  on  motion  further  action  in 
the  cases  of  the  Spring  Valley  Water  Works  and  the  San 
Francisco  Gas  Light  Company  was  postponod  until  the  fore- 
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noon  of  the  next  day,  Saturday,  twenty-fifth  of  June»  at  ten 
o'clock.  On  the  next  day  (twenty-fifth  of  June)  at  the  re- 
quest of  R  P.  Clement,  Esq.,  who  appeared  on  behalf  of  the 
San  Francisco  Gas  Light  Cbmpany  (the  case  of  the  company 
last  named  being  heard  with  that  of  the  Spring  Valley  Water 
Works),  and  requested  a  further  postponement  of  the  oaaes 
of  both  companies  until  two  o'clock  on  that  day,  for  the  pur- 
pose of  allowing  the  respective  counsel  to  have  a  consultation 
with  the  officers  of  the  companies  as  to  these  cases.  The 
cases  of  the  above  mentioned  companies  were  afterwards  on 
same  day  taken  up  for  hearing,  when  the  attorneys  were 
called  on  to  make  an  admi.ssion  as  to  the  value  of  the  stock 
of  the  companies  mentioned.  Thereupon  Mr.  Fox  stated  that 
on  yesterday  he  agreed,  if  ever  the  case  reached  that  point, 
that  he  would  admit  that  the  market  value  of  the  stock  (re- 
f  ering  to  the  Spring  Valley  Water  Works  stock)  on  the  sev- 
enth day  of  March,  1881,  was  par,  reserving  the  right  to 
object  to  its  relevancy,  but  that  on  reflection  he  declined  to 
appear  for  the  water  company  further  than  to  make  the 
point  made  at  the  preceding  meeting  to  the  jurisdiction  of 
the  Board  for  want  of  notice  to  the  company,  and  to  repeat 
that  no  notice  had  been  yet  ^ven  the  company.  After  this 
the  Board  proceded  to  act  upon  the  case  of  the  Spring  Valley 
Water  Works,  and  raised  the  assessment  as  aboiie  stated. 

It  thus  appears  that  after  the  Board  had  passed  on  the 
question  of  jurisdiction,  Mr.  Fox,  who  represented  the  Water 
Works,  asked  for  a  postponement  of  the  case  of  the  Water 
Works,  which  was  granted,  and  that  subsequently  another 
postponement  was  granted.  After  this  he  declined  further  to 
appear,  announcing  his  determination  to  rest  on  the  question 
of  jurisdiction. 

It  also  appears  that  a  notice  addressed  to  the  company 
was  served  on  it  on  the  twenty-fourth  of  June,  to  appear  on 
the  next  day  and  show  cause  why  the  assessment  of  its  fran- 
chise should  not  be  raised,  and  that  on  request,  two  postpone- 
ments were  granted  the  company. 

It  is  urged  that  the  company  was  entitled  •  to  ten  days* 
notice  that  the  Board  would  act,  by  virtue  of  the  provisions 
of  Section  3681  of  the  Political  Code.    But  that  section  has 
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no  application  to  such  a  case  as  this,  as  a  caref  al  perusal  of 
it  will  show. 

Mr.  Fox  appeared  for  the  company  on  the  notices  served, 
and  by  such  appearance  we  hold  that  all  objections  of  mere 
form  to  the  notice  are  waived.  As  to  the  reasonableness  of 
the  time  given  by  the  notice  to  the  corporation  to  show  cause, 
that  is  in  a  great  measure  left  to  the  discretion  of  the  Board 
of  Supervisors.  We  can  not,  under  the  circumstances,  hold  it 
unreasonable.  The  Board  has  but  a  limited  period  under 
the  law,  to  act  on  the  assessment  book,  and  the  range  of  in* 
quiry  is  within  narrow  limits.  In  determining  the  point  as 
to  the  time  allowed,  we  think  it  proper  to  take  into  consider- 
ation the  fact  that  postponements  were  granted  to  the  corpo- 
ration whenever  asked,  up  to  the  time  that  Mr.  Fox  withdrew 
from  the  case  and  declined  to  act  further  for  the  company. 
This  withdrawal  and  declination  took  place  under  circum- 
stances which  indicate  that  every  reasonable  request  for  time 
would  have  been  granted  by  the  Board.  Even  after  the 
withdrawal  of  Mr.  Fox,  distinguished  gentlemen  (F.  Q.  New- 
lands  and  R  P.  Clement,  Esquires),  learned  in  the  law,  were  by 
the  'Board  heard  at  length  as  taxpayers  in  regard  to  the 
matter.  It  was  claimed  by  them  "that  there  was  no  franchise 
enjoyed  by  the  Water  and  Gas  companies."  It  is  a  fair  in- 
ference from  this,  that  these  gentlemen  were  heai-d  in  support 
of  the  pretensions  of  these  companies.  We  refer  to  this  last 
action  by  the  Board  as  a  dear  indication  that  every  reasonable 
request  for  the  time  would  have  been  allowed. 

In  our  opinion  (as  intimated  in  Patten  v.  Green,  13  Cal. 
330),  such  tribunals  as  the  Boards  of  Supervisors  ought  not 
to  be  held  to  any  great  strictness  of  procedure  in  the  matters 
above  discussed  herein;  and  if,  under  a  rule  or  an  order  of 
such  Boards,  a  party  has  notice  of  the  intended  action  of  a 
Board  of  Supervisors  sitting  as  a  Board  of  Equalization  in 
regard  to  the  assessment  of  his  property,  in  time  to  have  a 
full  and  fair  hearing  during  the  sessions  of  the  Board,  we 
shall  hold  such  notice  to  be  sufficient,  unless  it  appears  affirm- 
atively that  a  full  and  fair  hearing  was  denied  him  by  the 
action  of  the  Board.  Of  course,  the  rule  as  to  time  here  laid 
down,  is  not  intended  to  apply  to  a  case  where  the  law  re- 
quires  a  notice  of  a  definite  number  of  days  to  be  given,  and 
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no  such  notice  haa  been  given,     We  think  the  contentions  of 
the  appellant  as  to  notice  are  untenable. 

But  it  is  said  that  there  is  a  lack  of  jurisdiction  of  the 
subject-matter,  that  the  Spring  Valley  Water  Works  has  no 
property  liable  to  assessment  of  the  character  of  that  upon 
which  the  increased  valuation  was  placed  by  the  Board  of 
Equalization, 

It  appears  from  the  petition,  that  the  Spring  Valley  Water 
Works  was  a  corporation  prior  to  the  seventh  day  of  March, 
1881,  organized  and  existing  under  the  laws  of  this  State, 
having  its  principal  place  of  business  and  doing  business  in 
the  city  and  county  of  San  Francisco.  All  corporations  or- 
ganized under  the  laws  of  this  State,  are,  by  the  general  law, 
vested  with  certain  powers  by  express  grant.  This  has  been 
so  since  the  passage  of  the  first  Act,  in  1850,  in  relation  to 
corporations.  (See  Sections  1  and  2  of  the  Act  of  1850,  in 
Hitteirs  Gen.  L.,  114,  115,  as  to  corporations  created  prior 
to  the  Codes;  as  to  those  since,  see  Civil  Code,  §§  354,  355.) 
They  are  invested  with  further  powers  by  the  particular  Act 
under  which  they  are  incorporated,  or  by  the  title  of  the 
Code  under  which  they  are  formed. 

It  appears  from  the  statement  of  one  of  the  counsel  for 
petitioner,  that  the  Spring  Valley  Water  Works  is  a  corpora- 
tion formed  and  doing  business  under  an  Act  passed  April  14. 
1853,  for  the  formation  of  corporations  for  business  and  com- 
mercial purposes,  and  an  Act  pa^ed  April  22,  1853,  entitled 
"An  Act  for  the  incorporation  of  water  companies." 

Under  the  laws  of  the  State  this  corporation  has  power  to 
have  succession  by  its  corporate  name  for  a  period  of  time 
(which  must  not  exceed  fifty  years),  to  sue  or  be  sued  in  any 
Court,  to  make  and  use  a  common  seal  and  alter  the  same  at 
pleasure,  to  hold,  purchase,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  require,  to  ap- 
point such  subordinate  officers  and  agents  as  the  business 
may  require,  to  make  by-laws,  not  inconsistent  with  any  ex- 
isting law,  for  the  management  of  its  property,  the  regula- 
tion of  its  affairs,  and  the  transfer  of  its  stock,  as  well  as  all 
power  necessary  to  the  exercise  of  the  expressly  granted 
powers.  (See  sections  of  Act  of  1850  above  cited,  and  §  4 
of  Act  of  1853  above  referred  to;  Hittell's  Gen.  Laws,  pp  i 
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147, 148.>  It  has  also  the  power  under  the  Act  of  1858  (see 
Stats.  1858,  p.  213),  to  purchase  or  to  appropriate  and  take 
possession  of,  and  to  use  and  hold,  all  such  lands  and  waters 
as  may  be  required  for  the  purposes  of  the  company,  upon 
making  compensation  therefor.  This  last  power  enables  the 
corporation  to  purchase  the  land  and  waters  required  fpr  its 
business  against  the  will  of  the  owner,  by  availing  itself  of 
the  provisions  of  the  laws  for  the  condemnation  of  land;  in 
other  words,  to  acquire  such  lands  by  the  exercise  of  the 
power  of  eminent  domain.  It  has  the  right  also  under  the 
Act  of  1858,  subject  to  the  reasonable  direction  of  the  Board 
of  Supervisors,  to  use  so  much  of  the  streets,  ways,  and  alleys, 
of  the  City  of  San  Francisco,  as  may  be  necessary  for  laying 
pipes  for  conducting  water  into  the  city,  or  any  part  of  it, 
and  also  the  right  to  furnish  water  to  the  inhabitants  of  the 
City  and  County  of  San  Francisco,  and,  as  this  Court  has  re- 
cently determined,  to  the  city  also.  The  water  so  furnished 
is  to  be  paid  for  at  rates  to  be  fixed  each  year  in  a  mode 
established  by  law.  A  further  power  or  right  inhering  in 
this  company  by  the  laws  of  the  State,  was  the  power  or 
right  to  divide  its  capital  stock  into  a  number  of  shares, 
which  are  personal  estate,  each  share  representing  a  minute 
fractional  part  of  such  stock,  and  each  share  capable  of  own- 
ership, of  being  sold  and  bought  and  transferred  by  a  simple 
process  of  passing  by  will,  or  to  one's  heirs  after  his  death 
through  the  medium  of  an  administration,  and  each  share 
securing  to  the  owner  a  right  to  participate  in  the  profits  and 
property  of  the  company. 

The  Spring  Valley  Water  Works,  on  and  prior  to  the  seventh 
day  of  March,  1881,  existed  and  had  the  right  given  by  law 
to  exist,  with  the  powers  and  rights  above  set  forth.  It 
should  be  added  here  that  the  before  mentioned  powers  or 
privileges  were  supplemented  by  a  further  grant,  which  inured 
to  the  advantage  of  the  petitioner,  which  will  be  found  in 
the  third  section  of  the  Act  of  1858,  by  which  all  the  priv- 
ileges, immunities,  and  franchises  that  might  be  thereafter 
granted  to  any  individual  or  corporation  relating  to  the  in- 
troduction of  fresh  water  into  the  City  and  County  of  San 
Francisco,  or  into  any  city  or  town  in  this  State,  for  the  use 
o£  the  inhabitants  thereof,  were  also  granted  to  all  companies 
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incorporated  before  or  after  the  passage  of  that  Act.  This 
last  grant  is  a  very  important  and  valuable  privilege,  and,  in 
fact,  has  been  very  valuable  to  the  Spring  Valley  Water 
Works. 

Blackstone  says,  in  relation  to  franchises:  "  Franchise  and 
liberty  are  used  as  synonymous  terms;  and  their  definition  is 
a  royal  privilege,  or  branch  of  the  king's  prerogative,  subsist- 
ing in  the  hands  of  a  subject  Being  therefore  derived  from 
the  crown,  they  must  arise  from  the  king's  grant;  or  in  some 
cases  may  be  held  by  prescription,  which  as  has  been  fre- 
quently said,  presupposes  a  grant  The  kinds  of  them  are 
various,  and  almost  infinite;"  and  adds,  "that  they  may  be 
vested  in  either  natural  persons  or  bodies  politic;  in  one  man 
or  in  many."  And  again  on  this  subject  he  says:  ''To  be  a 
county  palatine  is  a  franchise,  vested  in  a  number  of  persons. 
It  is  likewise  a  franchise  for  a  number  of  persons  to  be  incor- 
porated, and  subsist  as  a  body  politic,  with  a  power  to  main- 
tain perpetual  succession,  and  do  other  corporate  acts;  each 
individual  member  of  such  corporation  is  also  said  to  have  a 
franchise  or  freedom."    (2  BL  Com.  37.) 

Kent  defines  franchises  as  "  privileges  conferred  by  grant 
from  government,  and  vested  in  individuals."  (3  Kent's  Com. 
458.)  He  also  says:  "Corporations  or  bodies  politic  are  the 
most  usual  franchises  known  in  our  law."    (Id.  459.) 

In  Pierce  v.  Emeryy  32  N.  BL  507,  Perley,  C.  J.,  speaking 
for  the  Court  remarks:  "A  corporation  is  itself  a  franchise  be- 
longing to  the  members  of  the  corporation;  and  a  corporation 
being  itself  a  franchise,  may  hold  other  franchises  as  rights 
and  franchises  of  the  corporation."  And  further:  "A  corpora- 
tion, being  itself  a  franchise,  consists  and  is  made  up  of  its 
rights  and  franchises." 

In  City  of  BridgepoH  v.  K  7.  <k  N.  H.  R  R  Co.,  36  Conn. 
266,  Butler,  J.,  speaking  for  the  Court,  uses  this  language  in 
regard  to  a  railroad  corporation:  "The  term  'franchise'  has 
several  significations,  and  there  is  some  confusion  in  its  use. 
The  better  opinion  deduced  from  the  authorities,  seems  to  be 
that  it  consists  of  the  entire  privileges  embraced  in  and  consti- 
tuting the  grant."  (See  Title  "  Franchise"  in  Abbott's  Law 
Diet.,  and  cases  there  cited.) 

It  is  true  that  the  privileges  so  granted  by  the  Government 
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do  not  pertain  to  the  citizens  of  the  State  by  common  right. 
But  what  is  the  "  common  right"  here  referred  to  ?  Is  it  not 
a  right  which  pertains  to  the  citizens  by  the  comToon  law,  the 
investiture  of  which  is  not  to  be  looked  for  in  any  special  law, 
whether  established  by  a  Constitution  or  an  Act  of  the  Legis- 
lature ?  Coke  says:  "Ds  oom/mwn  droit— ot  common  right — 
this  is  by  the  common  law,  because  the  common  law  is  the 
best  and  most  common  birthright  that  the  subject  hath  for 
the  safeguard  and  defense  not  only  of  his  goods,  lands,  and 
revenues,  but  of  his  wife  and  children.  •  •  •  This  com- 
mon law  of  England  is  sometimes  called  right,  sometimes  com- 
mon right,  and  sometimes  coTrrniv/aia  jvstitia"  (Coke's  Inst. 
142a.)  The  definition  of  franchises  as  special  privileges  con- 
ferred by  Grovemment  upon  individuals,  and  which  do  not  be- 
long to  the  citizens  of  the  covmiry  generally  of  common  right, 
had  its  origin  in  Bank  of  Augusta  v.  Earle,  13  Pet.  675.  A 
very  learned  and  accurate  writer,  Mr.  Emory  Washburn,  in 
his  work  on  Real  Property  (2  vol  267),  adopts  this  definition 
and  cites  as  authority  the  case  above  referred  to  from  13 
Peters.  The  same  definition  is  quoted  by  Angell  &  Ames  in 
their  work  on  Corporations,  from  the  case  referred  to.  (See 
Ang.  &  Ames  on  Corp.,  §  4.) 

In  the  case  in  13  Peters  it  was  contended  that  under  the 
laws  and  Constitution  of  Alabama  the  right  of  banking  was 
a  franchise.  The  Court  refused  to  so  hold,  on  the  ground 
that  the  right  of  banking,  at  common  law,  belonged  to  every 
citizen.  (See  also  Curtis  v.  Leavitt,  15  N.  Y.  170,  opinion  of 
Shankland,  J.)  The  discussion  on  the  point  in  the  opinion 
shows  clearly  that  "  common  right"  is  used  with  the  significa- 
tion of  common  law." 

We  are  of  opinion  that  the  common  right  refers  to  the 
right  of  citizens  generally  at  common  law.  Such  rights  of 
citizens,  though  frequently  spoken  of  as  franchises,  are  not 
the  franchises  here  meant;  and  it  may  be  conceded  that 
where  such  rights  are  granted  to  corporations,  they  are  not 
franchises.  But  independent  of  the  right  to  exist  as  a  cor- 
poration, and  to  exercise  powers  in  its  corporate  capacity, 
there  are  privileges  granted  to  the  Water  Works,  which  do 
not,  by  the  common  law,  belong  to  citizens  generally;  such  as 
the  right  to  lay  down  pipes  in  the  streets,  ways,  and  alleys 
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of  a  city,  and  to  collect  rates  for  water  furnished,  which  was 
held  to  be  a  franchise  in  San  Francisco  v.  Spring  Valley 
Water  Works,  48  Cal.  493,  and  in  San  Josi  Gas  Co.  v.  Jan- 
uary, 57  id.  616.  Conceding  for  the  argument  that  the  Con- 
stitution, by  Section  19  of  Article  xi.,  grants  this  right  to 
every  person,  it  does  not  follow  that  it  is  not  a  franchise. 
They  are  vested  by  a  grant  of  the  sovereign  power,  and  not 
by  tie  common  law ;  and  the  generality  of  the  grant  does  not 
deprive  them  of  the  character  of  franchises. 

The  right  to  collect  rates  for  use  of  water  supplied  to  the 
City  and  County  of  San  Francisco,  or  the  inhabitants  thereof, 
which  the  appellant  has  possessed  at  least  ever  since  the  Act 
of  1858  went  into  effect,  is  expressly  declared  to  be  a  fran- 
chise by  the  Constitution  of  the  State  in  the  second  section 
of  Article  xiv.  thereof.  As  has  been  said  above,  the  very  ex- 
istence of  a  corporation  as  such  is  a  franchise,  and  it  exercises 
its  franchise  in  every  act  which  it  performs  as  a  corporation. 
In  Tlie  Bank  of  Av^gusta  v.  Earle,  above  cited,  the  Supreme 
Court  of  the  United  States,  speaking  through  Taney,  C.  J., 
in  relation  to  the  making  of  contracts  by  corporations,  which, 
by  common  right,  individuals  could  make,  said :  "  In  making 
such  contracts,  a  corporation,  no  doubt,  exercises  its  corporate 
franchise.  But  it  must  do  this  whenever  it  acts  as  a  corpora- 
tion, for  its  existence  is  a  franchise." 

A  corporation,  whose  existence  is  a  franchise,  may  possess 
powers  and  privileges,  which,  in  themselves,  are  not  fran- 
chises (such  as  the  right  to  bank,  discussed  in  Bank  of  Au- 
gvsta  V.  Earle,  above  cited,  or  the  right  to  buy  and  sell  prop- 
erty, real  and  personal),  but  it  usually  owns,  along  with  such 
privileges,  some  that  are  franchises ;  but  whether  the  powers 
be  entirely  of  the  kind  which  are  franchises  or  not,  its  exist- 
ence and  right  to  employ  its  corporate  powers  is  a  franchise. 
This  we  think  abundantly  established  by  the  cases  above 
cited. 

We  have  no  doubt  that  it  was  the  intention  of  those  who 
framed  and  ratified  the  Constitution  to  plaice  such  franchises 
in  the  category  of  property  to  be  taxed.  The  word  "fran- 
diises,"  as  used  in  the  first  Section  of  Article  xiii.,  is  used 
generally  without  any  qualifying  words,  and  is  intended  to 
embrace  all  franchises  of  the  character  above  referred  to. 

lOOgle 


Nov.  18S2.]  Sprino  Valley  W.  W.  v.  Schottler.  109 

whether  vested  in  individuals  or  bodies  politic.  A  franchise 
conferred  on  an  individual  to  lay  down  pipes  in  the  streets 
of  a  city  and  to  collect  rates  for  water  furnished  a  city  or  its 
inhabitants  is  to  be  taxed  in  the  same  way  as  when  vested  in 
corporations.  The  law  in  this  respect  is  the  same  in  regard 
to  all  persons,  whether  natural  or  artificial. 

It  is  contended  that  the  clause  "and  all  other  matters  and 
things  real,  personal,  and  mixed,  capable  of  private  owner- 
ship," in  Section  1  of  Article  xiiL  qualifies  the  word  "  fran- 
chises," which  precedes  it.  We  do  not  think  so.  The  struc- 
ture of  the  sentence  forbids  any  such  construction.  What  is 
said  before  the  employment  of  these  words  is  complete  of  it- 
self, and  needs  nothing  to  show  what  was  signified  The 
words  used  show  clearly  that  they  were  intended  to  add 
something  to  what  preceded  them,  to  refer  to  kinds  of  prop- 
erty not  previously  mentioned,  not  to  qualify  anything. 
They  were  doubtless  inserted  out  of  abimdant  caution  to 
show  that  all  kinds  of  property,  whether  specifically  enumer- 
ated or  not,  were  intended  to  be  included  in  the  property  to 
be  taxed,  though  not  embraced  in  the  specific  classes  previ- 
ously mentioned.  They  constituted  a  declaration  that  in 
enumerating  the  property  to  be  taxed  it  was  not  intended  to 
confine  the  enumeration  to  "  moneys,  credits,  bonds,  stocks, 
dues,  franchises,"  but  to  include  all  other  kinds  of  property, 
and  that  by  no  construction  of  the  word  property,  as  used  in 
the  section,  were  any  kinds  of  property  to  be  left  out. 

But  it  is  immaterial  whether  these  words  qualified  "  fran- 
chises "  or  not,  for  the  reason  that  the  franchises  so  referred 
to  are  capable  of  private  ownership.  To  hold  that  a  private 
corporation  does  not  own  its  franchise  right,  power,  and  priv- 
ileges would  be  both  novel  and  untenable.  Admitting  that 
under  the  law  of  the  State  there  may  be  legislation  which 
might  impair  their  value,  it  does  not  follow  that  it  is  not 
owned  as  property,  with  all  the  rights  which  attach  thereto. 
All  these  rights  exist  until  the  legislative  authority  has  acted 
so  as  to  impair  them  or  take  them  away;  and  until  such 
legislation  is  enacted  the  rights  of  property  remain  unim- 
paired. There  has  been  no  legislation  yet  of  the  character  as 
regards  the  appellant  that  has  been  called  to  our  attention, 
or  that  we  have  been  able  to  discover.  '  ^  j 

Digitized  by  VjOOQIC 


110  Spring  Valley  W.  W.  v.  Schottler.  [Nov.  1882. 

This  franchise  of  a  corporation  is  sometimes  classed  as  real 
estate — of  that  kind  styled  incorporeal  hereditaments.  (En- 
field  Toll  Bridge  Co.  v.  Hartford  and  New  Haven  R.  R,  Co.y  17 
Conn,  40;  S.  C,  Id.  462 ;  Price  v.  Price's  Heirs,  6  Dana,  107 ; 
1  Blackstone's  Com.  20-22,  37,  38.)  In  the  case  cited  from 
17  Conn.  40,  this  was  said  of  a  bridge  corporation.  The 
shares  of  stock  of  the  Water  Works  are  by  statute  made  per- 
sonal estate.  (See  Act  of  1853.)  But  whether  real  or  per- 
sonal estate,  they  are  property.  Such  franchises,  as  long  as 
they  exist,  are  protected  as  property  by  the  guarantee  univer- 
sal in  the  States  of  the  Union,  which  forbids  their  being  taken 
except  for  public  purposes  and  on  compensation  being  made. 
(1  Cooley's  Con.  Lim.,  4th  ed.,  655,  and  cases  cited  in  note  4.) 
During  their  existence  they  are  as  fully  protected  by  law  as 
any  other  species  of  property.  On  this  subject  see  Wilming- 
ton R.  Co,  V.  Reid,  13  Wall.  268;  3  Kent's  Com.  458;  Hamil^ 
ton  Co.  y.Masaachuaetta,  6  Wall.  633;  People  y.Selfridge,  52  Cal. 
331;  T.JkT.R  Co.  v.  CampbeU,  44  id.  89;  0.  R.  R.  Co.  v.  0. 
B.  <fe  F.  V.  R.  R  Co.,  45  id.  365.  (See  cases  just  above  cited 
from  17  Conn.,  and  Norwich  Gas  Light  Co.  v.  Norwich  City 
Gas  Co.,  25  Conn.  36.) 

The  franchise  of  a  corporation  is  and  can  be  well  defined  to 
be  the  right  of  the  corporation  to  exist  and  exercise  the  pow- 
ers and  privileges  vested  in  it  by  its  charter.  (Burr,  on  Tax., 
§  83.)  The  franchise  is  the  faculty  of  the  corporation.  As 
said  by  Redfield  in  his  work  on  Bailways:  "  The  faculty  of  a 
corporation  is  its  organic  life;  its  corporate  existence  by  which 
it  is  enabled  to  carry  on  business;  that  which  it  derives  from 
its  charter  of  incorporation,  its  corporate  franchise.''  (2  Bedf. 
on  Bailways,  3d  ed,  452.)  In  this  State,  the  charter  is  the 
statute  or  statutes  granting  and  defining  the  powers  of  the 
corporation,  under  which  it  is  constituted  and  exists,  together 
with  the  instruments  required  to  be  executed  by  the  provis- 
ions of  such  statute  or  statutes.  These  are  sometimes  called 
the  constating  instiiiments.  (Field  on  Corp.,  §  34,  n.  3.)  Such 
franchises  are  legal  estates,  not  mere  naked  powers,  and  are 
powers  coupled  with  an  interest,  which  vest  in  the  corpora- 
tion by  virtue  of  its  charter  or  constating  instruments,  (fifo- 
ciety  for  Savings  v.  Coite,  6  Wall.  606;  Provident  Institution 
V.  Mas8a<Jiusetts,'id,  622;  Hamilton  Co.  v.  Massachusetts,  id. 
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638  J  Porter  v.  -K.  -K.  J.  amd.  8t  L  R  R.  Co.,  76  HI.  561.)  That 
the  State  has  full  power  to  tax  them,  see  same  cases,  and  State 
R  R  Tax  Cases,  92  U.  S.  603.  In  the  case  from  76  Illinois, 
above  cited,  it  is  said:  "It  is  clear  upon  authority  that  the 
franchise  of  a  corporation  is  property,  and  as  such  it  may  be 
a  proper  object  of  taxation."  (P.  573.)  In  Veazie  Bank  v. 
Fennoy  8  Wall.  547,  Chase, C.  J.,  used  this  language:  "Fran- 
chises are  property,  often  very  valuable  and  productive  prop- 
erty, and  seem  to  be  as  properly  objects  of  taxation  as  any 
other  property."  Daniel,  J.,  delivering  the  opinion  of  the 
Court  in  West  River  Bridge  Co,  v.  Dix  et  al.,  6  How.  529,  said: 
**  We  are  aware  of  nothing  peculiar  to  a  franchise  which  can 
class  it  higher,  or  render  it  more  sacred  than  other  property. 
A  franchise  is  property,  and  nothing  more."  (See  also  TTiZ- 
vaington  R.  R  Co,  v.  Reid,  13  Wall.  264,  and  Monroe  Savings 
Bank  v.  The  City  of  Rochester,  37  N.  Y.  367.)  In  this  last 
case  FuUerton,  J.,  delivering  the  opinion  of  the  court,  said,  in 
regard  to  a  statute  declaring  the  privileges  and  franchises 
granted  by  the  Legislature  to  savings  banks  or  institutions 
for  savings,  personal  property,  and  liable  to  taxation  as  such: 
"  In  declaring  the  privileges  and  franchises  of  a  bank  to  be 
personal  property,  the  Legislature  has  adopted  no  novel  prin- 
ciple of  taxation.  The  powers  and  privileges  which  consti- 
tute the  franchise  of  a  corporation  are  in  a  just  sense  prop- 
erty, and  quite  distinct  and  separate  from  the  property,  which, 
by  the  use  of  such  franchise,  the  corporation  may  a^cquira 
They  are  so  regarded  by  the  law,  and  so  regarded  by  common 
acceptation." 

That  such  franchises  can  be  taxed  according  to  the  valuation 
arrived  at  through  an  assessment  is  recognized  in  The  Case  of 
the  Freight  Tax,  15  Wall.  282,  and  in  the  case  of  The  State 
Tax  on  Railway  Gross  Receipts,  id.  296.  In  the  case  of  the 
State  Railroad  Tax  Cases,  above  cited  from  92  U.  S.  Reports, 
a  tax  on  the  assessed  value  of  franchise  and  capital  stock  by 
the  State  of  Illinois  was  sastained,  approving  the  decision  to 
that  effect  in  Porter  v.  R,R  I.  d;  St  L,  R,  R,  Co.,  above  cited 
from  76  Illinois.  (See  also  Gordon  v.  Appeal  Tax  Court,  3 
How.  (U.  S.)  133,  and  Judge  Redfield's  comment  on  this  case 
in  2  Redf.  on  Railways,  453.)  As  to  the  extent  of  the  power 
of  the  State  to  tax,  see  Providence  Bank  v.  Billings,  4  Pet 
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562,  and  Hamilton  Co.  v.  Maasachueetts,  6  Wall.  639.  In  the 
case  in  4  Peters,  Marshall,  C.  J.,  said :  "All  powers  ♦  *  ♦ 
over  which  the  sovereign  power  of  a  state  extends  are  sub- 
jects of  taxation.  The  sovereignty  of  a  State  extends  to 
everything  which  exists  by  its  authority,  or  is  introduced  by 
its  permission."  (4  Pet  563.)  The  same  doctrixie  was  declared 
in  Osboi^Tie  v.  Bank  of  the  U.  fif.,  9  Wheat  738.  From  the  fore- 
going cases,  it  would  seem  that  there  can  be  no  doubt  of  the 
power  of  a  State  to  tax  the  franchise  at  its  assessed  value. 
There  may  be  more  difficulty  in  arriving  at  its  value  than  that 
of  a  parcel  of  land  or  personal  chattels,  but  still  its  value  may 
be  estimated.  When  it  is  condemned  for  public  use,  the  com- 
pensation to  be  paid  can  be  fixed.  As  is  justly  said  in  Porfer 
V.  jR.  R.  L  <k  St  L.  R,  R  Co,,  76  111.  578:  "We  ha\e  never 
known  it  to  be  asserted  that  the  value  of  a  franchise  is  so  in- 
definite and  uncertain  that  it  can  not  be  made  the  measure  of 
A  recovery  when  it  is  wrongfully  invaded ;  or  that  when  it 
is  taken  and  condemned  for  public  use,  it  can  not  be  ascer- 
^tained  what  compensation  shall  be  made  to  its  owner.  It  is 
recognized  in  those  respects  as  being  capable  of  a  definite 
valuation.  *  *  *  If  its  value  may  be  ascertained  for 
those  purposes,  it  may  as  readily  be  ascertained  for  the 
purposes  of  taxation."  As  to  value  of  franchises,  and  that 
they  possess  a  value  beyond  that  belonging  to  the  tangible 
property  of  the  corporation,  see  cases  just  above  cited.  (Com- 
Tuonwealth  v.  Hamilton  Mfg  Co,,  12  Allen,  298,  and  Common- 
wealth  V.  Cary  Improvement  Co,,  98  Mass.  23.) 

In  this  State,  the  Constitution  having  declared  that  fran- 
chises are  property,  and  that  all  property  in  the  State  not 
exempt  from  taxation  shall  be  assessed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law  (Const.,  Art.  xiii., 
§  1),  it  would  seem  to  follow  that  the  tax  must  be  according 
to  the  valuation  made  by  the  officer  appointed  for  that  pur- 
pose. If  the  State  can  impose  a  tax  on  the  franchise  of  a 
corporation  in  the  nature  of  an  excise  or  duty,  it  does  not 
exclude  the  taxation  by  a  valuation  made  by  an  Assessor. 

That  such  a  franchise  as  that  held  by  the  appellant  was 
taxable  in  this  State,  we  think  has  been  held  by  this  Court 
in  two  cases :  Burke  v.  BadiaTn,  57  Cal.  594 ;  and  San  Josi 
Gas  Company  v.  Jarmmi^,  id.  614.    In  Burke  v.  Badlam,Qji 
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application  was  made  to  this  Court  for  a  writ  of  mandate  to 
compel  the  Assessor  of  the  City  and  Connty  of  San  Francisco 
to  assess  to  certain  holders  of  certificates  of  stock  in  various 
corporations  the  respective  shares  held  by  them  in  such  cor- 
porations, respectively,  etc.  The  corporations  mentioned  in 
the  petition  for  the  writ  were  the  Nevada  Bank  of  San  Fran- 
cisco, the  San  Francisco  Qas  light  Company,  the  Golden 
City  Chemical  Works,  the  Selby  Smelting  and  Lead  Com- 
pany, and  the  Virginia  and  Gold  Hill  Water  Company.  This 
proceeding  was  with  reference  to  the  assessment  of  1881-82. 

In  deciding  the  case,  the  Court  properly  assumed,  as  it  had 
a  right  to  do,  nothing  appearing  to  the  contrary,  that  the 
Assessor  would  assess  in  due  time,  to  the  various  corpora- 
tions, all  of  their  property  of  every  character,  as  required  by 
the  law. 

It  was  claimed  by  the  petitioner,  according  to  the  report  of 
the  case,  that  the  Assessor  must  assess  to  the  respective  cor- 
porations all  of  their  property  of  every  kind,  including  their, 
franchise,  and  to  the  individual  stockholders  thereof,  the  re- 
spective shares  of  the  capital  stock  held  by  them.  "  If  this 
would,  in  effect,"  said  the  Court,  per  Ross,  J.,  "  be  assessing 
the  same  property  twice  for  the  same  tax,  it  can  not  be  done." 
(57  Cal.  600.)  The  Court  then  proceeds  to  declare  that  under 
the  Constitution  double  taxation  was  neither  required  nor 
permitted,  but  was  forbidden,  and  then  passes  to  the  consid- 
eration of  the  question  whether  an  assessment  as  contended 
for  (stated  above)  would  be,  in  effect,  assessing  the  same 
property  twice  for  the  same  tax. 

In  discussing  this  question,  the  Court,  after  ref eiTing  fully 
to  the  first  section  of  Article  xiii  of  the  Constitution,. said: 
"  Now,  what  is  the  stock  of  a  corporation  but  its  property, 
consisting  of  its  franchise  and  such  other  property  as  the 
corporation  may  own  ?  Of  what  else  does  its  stock  consist  ? 
If  this  is  taken  away,  what  remains  ?  Obviously,  nothing. 
When,  therefore,  all  of  the  property  of  the  corporation  is  as- 
sessed— ^its  franchise,  and  all  its  other  property  of  every  char- 
acter— then  all  of  the  stock  of  the  corporation  is  assessed, 
and  the  mandate  of  the  Constitution  is  complied  with."  Fur- 
ther on  in  the  opinion,  this  is  said:  "  To  assess  all  of  the  cor- 
Cal.  Eeps.  LXII— S 
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porate  property  of  the  corporation,  and  also  to  assess  to  each 
of  the  stockholders  the  number  of  shares  held  by  him,  would, 
it  is  manifest^  be  assessing  the  same  property  twice,  once  in 
the  aggregate  to  the  corporation,  the  trustee  of  all  the  stock-'' 
liolders,  and  again  separately  to  the  individual  stockholders, 
in  proportion  to  the  number  of  shares  held  by  each.  As  well 
zaight  it  be  contended  thai  the  property  of  a  partnership 
should  be  assessed  to  the  firm,  and,  in  addition,  tlmt  the  in- 
terest of  each  partner  in  the  finn  property  should  be  assessed 
to  him  individually.  If  I  have  an  interest  in  partnership 
property,  my  interest  therein  is  property.  It  is  the  right  I 
have  to  share  in  the  profits  and  property  of  the  firm,  in  pro- 
portion  to  the  interest  I  own.  But  my  property  rigibts  are 
confined  to  the  property  held  by  the  firm,  jtist  as  the  prc^- 
erty  rights  of  the  stockholder  in  the  corporation  are  confined 
to  the  property  held  by  the  corporation.  In  the  ccLse  of  the 
paaiinership,  take  away  all  the  property  of  the  firm,  and  I 
have  no  longer  any  property  as  a  partner.  In  th6  case  of  the 
corporation,  take  away  all  its  property,  which>  it  must  be  re- 
membered, includes  its  franchise,  and  the  stockholder  has  no 
longer  any  property.     (57  Cal.  601-  2.) 

The  conclusion  is  reached,  that  when  the  law  is  complied 
with  by  assessing  all  the  property  of  the  corporation,  which 
property  includes  the  franchise  of  the  corporation,  to  assess 
the  shares  would  be  double  taxation;  because  it  would  be,  in 
efiect,  to  assess  the  same  property  twice  for  the  same  tax, 
which  the  Constitution  forbids.  It  is  held  in  the  judgment 
pronounced,  that  the  franchise  of  a  corporation  of  the  char- 
acter of  those  named  in  the  petition,  is  the  property  of  the 
corporation,  and  that,  as  property,  it  is  taxable. 

In  San  Joae  Ga^  Company  v.  January,  57  Cal.  614,  this 
Court  held,  that  the  tax  of  a  franchise  was  legal.  The  fran- 
chise in  that  case  pertained  to  a  corporation  for  manufactur- 
ing and  selling  gas  to  the  city  and  inhabitants  of  San  Josd 
The  particular  franchise  to  which  the  attention  of  the  Court 
seems  to  have  been  directed  in  that  case,  was,  that  of  using 
the  streets,  aod  laying  pipes  therein,  for  supplying  a  city 
with  gas.  The  Court  said  this  was  a  franchise,  and  by  Sec- 
tion 1  of  Article  xiii.  of  the  Constitution,  franchises  are  de- 
clared to  be  property  for  purposes  of  taxation.     It  was  ar- 
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gued  for  appellant  that  such  a  franchise,  as  the  one  mentioned, 
had  no  value.  It  was  said  by  the  Oouit,  per  Myrick,  J.,  in 
reply  to  this  contention:  "  The  method  of  assessment,  and  by 
whom,  was  to  be  and  was  provided  by  law.  Therefore,  it 
does  not  rest  with  the  plaintiff,  nor  with  the  Courts,  to  de- 
termine that  its  franchise  had  no  value.  In  a  pecuniary 
sense,  the  value  of  franchises  may  be  as  various  as  the  ob- 
jects for  which  they  exist,  and  the  methods  by  which  they 
are  employed,  and  may  change  with  every  moment  of  time; 
but  that  franchises  are  property,  and  are  to  be  tcbxed  in  some 
method  in  proportion  to  value,  is  a  part  of  the  paramount 
law  of  this  Stata" 

At  the  time  that  the  action  to  which  this  case  relates  was 
taken  by  the  Board  of  Equalization,  and  at  the  time  at  which 
the  matters  in  controversy  in  Bwrhe  v.  BadLwm  originated, 
the  Legislature  had  acted  in  regard  to  the  assessments  of 
property,  and  enacted  as  follows: 

"  Shares  of  stock  in  corporations  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  property  of  the  corpo- 
ration which  they  stand  for  and  represent,  and  the  assessment 
and  taxation  of  such  shares  and  also  of  the  corporate  property 
would  be  double  taxation.  Therefore  all  property  belonging 
to  corporations  shall  be  assessed  and  taxed,  but  no  assessment 
shall  b^  made  of  shares  of  stock;  nor  shall  any  holder  thereof 
be  taxed  therefor."  (PoL  Code,  §360a)  (It  may  be  re- 
marked  here  that  the  constitutional  validity  of  this  section 
was  affirmed  in  Burke  v,  BcudlarrL    See  57  CaL  602.) 

"All  property  in  this  State  not  exempt"  (stating  the  ex- 
emptions allowed  by  the  Constitution,  etc)  ''is  subject  to  tax- 
ation as  in  this  Code  provided."  ♦  ♦  *  (PoL  Code, 
§  3607.)  In  Section  3617  Political  Code,  which  is  a  definition 
of  terms  employed  in  relation  to  revenue  and  taxation,  it  is 
provided  that  "the  term  'property'  includes  moneys,  credits, 
bonds,  stocks,  dues,  franchises,  and  all  other  matters  and 
things,  real,  personal,  and  mixed,  capable  of  private  owner- 
ship." It  is  further  provided  in  the  same  section,  that  "the 
terms  'value'  and  'fuU'cash  value'  mean  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a  just  debt  due 
from  a  solvent  debtor;"  and  that  "the  term  'personal  prop- 
erty' includes  everything  which  is  the  subject  of  ownership 
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not  included  within  the  meaning  of  the  term  real  estate."  In 
the  Political  Code  the  word  person  includes  a  corporation,  as 
well  as  a  natural  person.  (§  17.)  Each  person  (which  in- 
cludes corporations)  must  furnish  a  statement  of  property, 
real  and  personal.  Each  person  must  insert  in  the  statement 
of  his  property  "all  property  belonging  to,  or  claimed  by,  or 
in  the  possession,  or  tinder  the  control  or  management  of  any 
corporation  of  which  such  person  is  President,  Secretary, 
Cashier,  or  Managing  Agent"  (Pol.  Code,  §3639,  Subs.  1, 
2,  3.)  As  property  includes  franchise,  the  latter  must  be  in- 
serted in  the  statement. 

The  Assessor  must  prepare  an  assessment  book,  with  appro- 
priate headings,  etc.,  in  which  must  be  listed  all  property 
within  the  county.  In  this  assessment  book  must  be  specified 
in  a  separate  column,  under  its  appropriate  head,  all  personal 
property,  showing  the  number,  kind,  amount,  and  quality, 
and  also  the  cash  value  of  all  personal  property,  exclusive  of 
money.     (Pol.  Code,  §  3650,  Subs.  4  and  10.) 

In  subdivision  15  of  the  same  section  it  is  provided  that 
"  each  franchise  must  be  entered  on  the  assessment  roll,  with- 
out combining  the  same  with  other  property,  or  the  valuation 
thereof." 

The  Assessor  must  complete  the  assessment  book  on  or 
before  the  first  Monday  in  July  in  esrch  year  (PoL  Pode,  § 
3652),  and  as  soon  as  completed  he  must  deliver  this  book, 
with  the  map  book  (see  §  3653)  and  statements,  to  the  Clerk 
of  the  Board  of  Supervisors,  who  must  immediately  give 
notice  thereof  and  of  the  time  the  Board  will  meet  to  equalize 
assessments,  *  *  *  and  in  the  mean  time  the  book  must 
remain  in  his  office  for  the  inspection  of  all  persons  interested. 
(§  3654.)  The  section  in  relation  to  the  power  of  the  Board  • 
to  equalize,  so  far  as  material  herein,  has  been  already  quoted. 
(§  3673.) 

The  power  to  act  on  each  and  every  assessment  is  conferred 
on  the  Board,  and  to  increase  or  lower  it  so  as  to  make  it 
conform  to  the  true  value  in  money  of  the  property  mentioned 
therein. 

The  above  citations  from  the  Political  Code  show  that  the 
Board  has  full  power  to  £u;t  on  the  assessment  of  the  franchise 
and  increase  or  lower  it  as  provided  in  section  3673.    ^ 
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It  appears  from  the  record  in  this  case  that  the  Board  of 
Supervisors,  in  the  exercise  of  its  power  of  equalization, 
assessed  the  franchise  of  the  Water  Works  by  taking  the 
aggregate  of  the  market  value  of  the  shares  of  stock  in  the 
company  on  the  seventh  of  March,  1881,  and  deducting  there- 
from the  value  of  the  real  and  personal  property  of  the  com- 
pany, and  held  the  difference  to  be  the  value  of  the  franchise. 
The  market  value  of  the  shares  was  shown  to  the  Board  by 
the  testimony  of  witTieaaes.  Such  a  mode  of  arriving  at  the 
value  of  the  franchise  appears  to  have  been  adopted  by  the 
Assessor  in  San  Joe^  Gas  Co.  v.  January,  67  CaL  614,  and 
this  mode  was  held  to  be  within  the  powers  vested  in  the 
Assessor.  It  was  also  impliedly  approved  as  a  correct  mode 
in  Burke  v.  Badlam,  above  cited.  (See  Com/nuymjueaUh  v. 
Hamilton  Mfg.  Co.,  12  Allen,  306.) 

If  such  power  is  vested  in  the  Assessor,  it  was  also  vested 
in  the  Board  of  Suj^ervisors  in  exercising  their  powers  under 
the  Constitution  and  statute  of  this  State.  (See  PoL  Code, 
§  3679,  as  to  what  the  Board  may  use  in  its  function  of  equal* 
ization.) 

In  addition  to  what  has  been  said  above  as  to  the  action  of 
the  Legislature,  it  should  be  stated  that  on  the  same  day  on 
which  it  passed  Section  3608  of  the  Political  Code  above 
quoted,  it  repealed  Section  3640  of  the  same  Code,  which  was 
as  follows:  "Each  person,  firm,  or  corporation,  owning  or 
having  in  his  or  its  possession  any  of  the  shares  of  the  cap- 
ital stock  of  any  corporation,  association,  or  joint  stock  com- 
pany, shall  be  assessed  therefor.  If  the  corporation,  associ- 
ation, or  joint  stock  company  has  its  principal  place  of  busi- 
ness in  this  State,  the  assessable  value  of  each  share  of  its 
stock  shall  be  ascertained  by  taking  from  the  market  value 
of  its  entire  capital  stock  the  value  of  all  property  assessed 
to  it,  and  dividing  the  remainder  by  the  entire  number  of 
shares  into  which  its  capital  stock  is  divided.  The  owner  or 
holder  of  capital  stock  in  corporations,  associations,  and  joint 
stock  companies  whose  principal  place  of  business  is  not 
within  the  State,  must  be  individually  assessed  for  such  stock. 
Shareholders,  in  the  statement  required  by  Section  3629  of 
this  Code,  shall  specify  the  number  of  shares  of  stock  held 
by  them,  and  the  name  of  the  corporation.    The^ownen  of 
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shares  of  stock,  to  be  entitled  to  the  deducticm  provided  for 
in  this  section,  must  produce  to  the  Assessor  a  certificate  of 
the  assessment  of  the  property  of  the  corporation,  association, 
or  joint  stock  company." 

By  this  section,  which  was  repealed  as  above,  it  will  be  seen 
that  the  whole  property  of  the  corporation  including  franchise 
and  other  assessed  property,  would  have  been  taxed.  This 
was  by  the  operation  of  the  section  to  have  been  brought 
&bout  by  taxixkg  the  shares  to  each  owner  of  shares  in  the 
manner  indicated  by  its  provisions.  But  by  declaring,  as  was 
done  in  Section  3608,  that  shares  of  stock  were  not  to  bo 
taxed  because  they  possessed  no  intrinsic  value  over  and  above 
the  value  of  the  property  of  the  corporation  which  they  stand 
for  and  represent,  and  as  taxing  of  the  shares  and  property 
both,  would  be  double  taxation,  and  therefore  the  shares  should 
not  be  assessed,  but  the  property  should,  no  doubt  it  was  their 
intention  to  tax  everything  in  the  shape  of  property  owned  by 
the  corporation;  that  everything  entering  into  and  giving 
value  to  the  shares  should  be  taxed.  It  can  not  be  doubted 
that  the  Legislature  in  acting  on  the  subject  of  revenue  and 
taxation  during  the  Session  of  1881,  did  not  intend  to  leave 
the  system  in  relation  to  so  important  a  matter  in  such  a 
shape,  that  so  large  an  amount  of  property  as  indicated  by 
the  difference  between  the  market  value  of  the  shares  of  cor- 
porations and  the  value  of  the  tangible  property  of  such  cor- 
porations, should  escape  taxation.  To  come  to  any  other 
conclusion,  would  be  to  impute  to  that  body  a  most  culpable 
dereliction  of  duty. 

There  is  a  further  point  whictk  we  think  it  proper  to  notice. 
It  is^  contended  that  good-will  enters  into  and  forms  an  ele- 
ment in  the  value  of  the  shares  of  stock.  No  case  has  been 
produced  to  us,  nor  have  we  been  able  to  find  any  holding  or 
even  intimating  that  this  is  so.  We  find  no  such  element  of 
value  in  the  leaat  hinted  at>  by  any  one  who  has  written  on 
.  the  subject,  nor  has  any  such  been  called  to  our  attention.  We 
can  not  reoogmze  any  such  element  as  giving  value  to  shares 
in  a  trading  corporation.  It  would  be  strange  to  predicate 
good'-will  as  pertaining  to  or  extending  to  an  abstraction,  to 
an  "  artificial  being,  invisible,  intangible,  and  existing  only  in 
contemplation  of  law/'  ^         . 
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Our  conclusion  is  that  the  Board  of  Supervisors  in  its  ca- 
pacity of  a  Board  of  Equalization,  had  jurisdiction  of  the 
person  and  subject-matter  in  the  matters  involved  in  this 
cause,  and  the  Judgment  of  the  Court  below  is  affirmed. 

Ross,  Mtbick,  McKinstry,  McEee,  and  Shaepstein,  JJ^ 
concurred. 

MoBBisoN;  G  J.,  took  no  part  in  this  decision. 


[No.  a,223.^Li  Bank.] 
November  16,  1882. 

BAN  FRANCISCO  GASLIGHT  COMPANY  v.  ANTONE 
SCHOTTLER  et  al. 

Tazaiion  ov  FaAiTGHm  of  CoBroaATioN-^AssBSSMxarr  — Powsk  ov 
OouNTT  Board  of  Equalization — Rules  of  Board  of  Equaliza- 
tion—Notick  TO  Taxpayer— Ck>MSTiTunoN — ^Appearance  is  Waiver 
of  Notice— Revenue— Writ  of  Review— Franchise— Corporation- 
San  Francisco. ->  Upon  the  anthority  of  Spring  Valley  WaXtr  Woria  v. 
SekoUkr  et  oL,  atUe^  69,  jadgment  affinned. 

Appeal  by  the  plaintiff  from  the  jadgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.    Ai^LEN,  J. 

Application  for  a  writ  of  review.  The  facts  in  this  case 
are  in  all  material  respects  similar  to  the  case  of  Spring 
Valley  Water  Works  v.  Schottler  et  cl.^  ante,  69.  The  proceed- 
ings before  the  Board  of  Equalization,  in  both  cases,  were 
heard  together.  After  the  decision  a  petition  for  a  rehearing 
was  presented  and  denied 

Clement,  OamerU  Js  Clement,  and  W.  T.  Wallace,  for  Ap- 
pellant 

John  L.  Love  and  W.  C.  Bv/mett,  for  Respondent 

The  Court  : 

Upon  the  authority  of  Spring  Valley  Water  Works  v. 
Schottler  et  al,  No.  8,052  (opinion  this  day  filed),  ante,  69, 
and  for  the  reasons  given  in  the  opinion,;  the  judgment  of  the 
Court  below  is  affirmed. 

Morrison,  C.  J.,  did  not  participate.  ^         i 
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[No.  10,761.— In  Bank.l 
November  17, 1882. 

THE  PEOPLE  u  T.  J.  HOIN. 

Homicide — Insanitt— Dkfinition.— On  the  trial  the  Court  instracted  the 
jury:  "Insanity,  as  need  in  this  sense,  means  such  a  diseased  and  de- 
ranged condition  of  the  mental  faculties  as  to  render  the  person  incapa- 
ble of  distinguishing  between  right  and  wrong  in  relation  to  the  act  with 
which  he  is  charged.'*  Held,  The- instruction  is  correct. 

. — Id. — Id. — Ibbesistiblr  Impulse. — The*  Court  refused  to  instruct  the 
ji^,  on  motion  of  defendant,  as  follows:  '*  The  mere  intellectual  knowl- 
edge of  right  and  wrong  is  not  enough' to  defeat  a  defense  of  insanity, 
unless  with  such  knowledge  the  defendant  abo  has  the  volitional  power 
to  choose  the  one  instead  of  the  other.  No  thoroughness  of  knowledge 
by  the  defendant  that  the  act  of  killing  the  deceased  then  and  there  was 
wrong  and  forbidden  would  defeat  his  defense  of  insanity,  if  it  were  also 
legally  proved  that  while  he  possessed  such  knowledge  he  did  not  pos- 
sess the  power  to  do  or  not  to  do  the  killing  under  the  guidance  of  such 
knowledge." 

Held :  An  irresistible  impulse  to  commit  an  act  which  one  knows  is  wrong 
or  unlawful,  if  it  ever  exists,  does  not  constitute  the  insanity  which  is  a 
legal  defense.  The  instruction  was  therefore  properly  refused.  What- 
ever may  be  the  a'bstract  truth,  the  law  never  recognizes  an  impulse  as 
uncontrollable  which  yet  leaves  the  reasoning  powers,  including  the  ca- 
pacity to  appreciate  the  nature  and  quality  of  the  particular  act,  un- 
afifected  by  mental  disease. 

Appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco.    Ferral,  J. 

C,  B,  Darwin,  for  Appellant 

A.  L.  Hart,  Attorney  General,  for  Respondent 

McKlNSTRY,  J.: 

The  Court  below  charged  the  jury:  "As  a  defense  to  this 
prosecution  the  defendant  has  interposed  the  plea  of  insanity. 
*  *  *  'Insanity/  as  used  in  this  sense,  means  such  a  dis- 
eased and  deranged  condition  of  the  mental  faculties  as  to 
render  the  person  incapable  of  distinguishing  between  right 
and  wrong  in  relation  to  the  act  with  which  he  is  chained" 

The  charge  as  given  is  substantially  the  law  as  laid  down 
by  Tindal,  C.  J.,  in  the  answers  of  the  English  Judges  to  the 
questions  propounded  to  them  by  the  House  of  Lords,  after 
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the  acquittal  of  McNaughton:  "  The  jury  ought  to  be  told 
♦  *  ♦  that  to  establi^  a  defense  on  the  ground  of  insan- 
ity, it  must  be  clearly  proved  that,  at  the  time  of  committing 
the  act,  the  party  accused  was  laboring  under  such  a  defect 
of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nat* 
ure  and  quality  of  the  act  he  was  doing,  or  if  he  did  know 
it,  that  he  did  not  know  he  was  doing  what  was  wron^.  The 
mode  of  putting  the  latter  part  of  the  question  to  the  jury 
on  these  occasions  has  generally  been,  whether  the  accused, 
at  the  time  of  doing  the  act,  knew  the  difference  between 
right  and  wrong,  which  mode,  though 'rarely  if  ever  leading 
to  any  mistake  with  the  jury,  is  not,  as  we  conceive,  so  accu- 
rate when  put  generally  and  in  the  abstract,  as  when  put 
with  reference  to  the  party's  knowledge  '>f  right  and  wrong 
in  respect  to  the  very  act  with  which  he  is  charged." 

Counsel  for  defendant  asked  the  Court  below  to  charge: 
"  The  mere  intellectual  knowledge  of  right  and  wrong  is  not 
enough  to  defeat  a  defense  of  insanity,  unless  with  such 
knowledge  the  defendant  also  has  the  volitional  power  to 
choose  the  one  instead  of  the  other.  No  thoroughness  of 
knowledge  by  the  defendant  that  the  act  of  killing  the  de- 
ceased then  and  there  was  wrong  and  forbidden,  would  defeat 
his  defense  of  insanity,  if  it  were  also  legally  proved  that, 
while  he  possessed  such  knowledge,  he  did  not  possess  the 
power  to  do  or  not  to  do  the  killing  under  the  guidance  of 
such  knowledge." 

It  is  evident  from  the  case  as  presented,  that  the  instruc- 
tions requested  refer  to  an  entire  absence  of  power  of  choice 
which,  it  is  assumed,  may  exist  with  a  capacity  to  distinguish 
between  right  and  wrong  as  applied  to  the  particular  act. 
There  is  no  evidence  tending  to  prove  the  existence  of  such 
physical  disease  as,  of  itself,  and  separate  from  its  effect  upon 
the  mind,  would  deprive  one  pf  the  control  of  his  action,  as 
in  the  case  of  the  "  convulsive  fit"  spoken  of  by  Sir  James 
Fitz  Stephens.  (Digest  of  Criminal  Law,  note  1,  p.  361.) 
Such  irresistible  impulse  to  commit  an  act  which  he  knows 
is  wrong  or  unlawful  (if  it  ever  exists),  does  not  constitute 
the  insanity  which  is  a  legal  defense. 

How  can  such  impulse  be  known  to  exist  ?  Bolfe,  B.,  in 
summing  up  in  Meg,  v.  Stokes^  3  C.  and  E.  185,  said:  "It  is 
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true  learned  speculators^  in  their  writings,  have  laid  it  down 
that  men,  with  a  consciousness  that  they  were  doing  wrong, 
were  irresistibly  impelled  to  commit  some  unlawful  act  But 
who  enabled  them  to  dive  into  the  human  heart  and  see  the 
real  motive  that  prompted  the  commission  of  such  deeds  1" 
And  the  learned  Baron  charged  the  juiy,  "  Every  man  is  held 
responsible  for  Ills  acts  by  the  law  of  this  country,  if  he  can 
discern  right  from  wrong."  And  in  Reg,  v.  Haynea^  1  F.  and 
F., p.  666,  Branwell,  B.,  said:  "It  has  been  urged  for  the  pris- 
oner that  you  should  acquit  him  on  the  ground  that,  it  being 
impossible  to  assign  any  reason  for  the  perpetration  of  the 
offense,  he  must  have  been  acting  under  what  is  called  a  pow- 
erful and  irresistible  influence,  or  homicidal  tendency.  But 
I  mast  remark  as  to  that,  the  circumstance  of  an  act  being 
afparevdly  motiveless,  is  not  a  ground  from  which  you  can 
safely  infer  the  existence  of  sudi  an  influence.  Motives  ex- 
ist unknown  and  innumerable  which  might  prompt  the  act. 
A  morbid  and  restless  (but  irresistible)  thirst  for  blood  would 
itself  be  a  motive  urging  to  such  a  deed  for  its  own  relie£ 
But  if  an  influence  be  so  powerful  as  to  be  irresistible,  so 
much  the  more  reason  is  there  why  we  should  not  withdraw 
any  of  the  -  safeguards  tending  to  coxmteract  ii  There  are 
three  powerful  restraints  existing,  all  tending  to  the  assist- 
ance of  the  person  who  is  suffering  under  such  an  influence — 
the  restraint  of  religion,  the  restraint  of  conscience,  the  re- 
straint of  law.  But  if  the  influence  itself  be  held  to  be  a 
legal  excuse,  rendering  the  crime  dispunishable,  you  at  once 
withdraw  a  most  powerful  restraint — that  forbidding  and 
punishing  its  perpetration."  We  must,  therefore,  return  to 
the  simple  question  you  have  to  determine — did  the  prisoner 
know  the  nature  of  the  act  he  was  doing;  and  did  he  know 
he  was  doing  what  was  wrong  ?  The  Reporter's  head-note 
to  this  case  contains  the  statement:  "  The  circumstance  of  the 
prisoner  having  acted  under  an  irresistible  influence  to  the 
commission  of  homicide  no  defense,  if,  at  the  time  he  com- 
mitted the  act,  he  knew  he  was  doing  what  was  wrong." 

In  Reg.  v.  Barton,  3  Cox  C.  C.  275>  Baron  Parke  told  the 
jury  "  that  there  was  but  one  question  for  their  consideration, 
viz.,  whether,  at  the  time  the  prisoner  inflicted  the  wounds 
which  caused  the  death  of  his  wife,  he  was  in  a  state  o^  mind 
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to  be  made  responsible  to  the  law  for  her  morder.  That 
would  depend  upon  the  question  whether  he,  at  the  time, 
knew  the  nature  and  character  of  the  deed  he  was  committing, 
and,  if  so,  whether  he  knew  he  was  doing  wrong  in  so  acting. 
This  mode  of  dealing  with  the  defense  of  insanity  had  not,  he 
was  aware,  the  concurrence  of  medical  men;  but  he  must, 
nevertheless,  express  his  decided  concurrence  with  Mr.  Baron 
Bolfe's  views  of  such  cases,  that  learned  judge  having  ex- 
pressed his  opinion  to  be  that  the  excuse  of  an  irresistible 
impulse  co-existing  with  the  full  possession  of  reasoning 
powers  might  be  urged  in  justification  of  every  crime  known 
to  the  law,  for  every  man  might  be  said,  and  truly,  not  to 
commit  any  crime — except  under  the  influence  of  some  irre- 
sistible impulse.  Something  more  than  this  was  necessary  to 
justify  an  acquittal  on  the  ground  of  insanity,  and  it  would 
therefoi-e  be  for  the  jury  to  say  whether,  taking  into  consid- 
ation  all  that  the  surgeon  had  said,  which  was  entitled  to 
great  weight,  the  impulse  under  which  the  prisoner  had  com- 
mitted this  deed  was  one  which  altogether  deprived  him  of 
the  knowledge  that  he  was  doing  wrong." 

It  will  be  seen  that  the  English  Courts  have  refused  to 
recognize  the  co-existence  of  an  impulse  absolutely  irresistible 
with  capacity  to  distinguish  between  right  and  wrong  with 
reference  to  the  act  It  can  not  be  said  to  be  irresistible  be- 
cause not  resisted.  Whatever  may  be  the  abstract  truth,  the 
law  has  never  recognized  an  impulse  as  uncontrollable  which 
yet  leaves  the  reasoning  powers — ^including  the  capacity  to 
appreciate  the  nature  and  quality  of  the  particular  act — un- 
affected by  mental  disease.  No  different  rule  has  been  adopted 
by  American  Courta 

Judgtnent  and  order  affirmed. 

Morrison,  C.  J.,  and  Boss,  Sharpstein,  Mtrick,  and  Mo- 
Eee,  JJ.,  concurred. 
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[No.  8,611.— Department  Twa] 
November  17, 1882. 

MARY  ELLEN  LAWRENCE  v.  JOSEPH  COYNE. 

Reflevik— Desgbiption  of  Pbopbrtt— Pleadino.— In  an  action  of   re- 
plevin, the  complaint,  and  also  the  affidavit  and  the  order  indorsed,  ae- 
Bcribed  the  property  simply  as  "400  sheep." 
Held:  The  process  was  regular  on  its  face,  and  justified  the  Sheriff  in  seiz- 
ing the  property. 

Appeal  from  a  judgment  for  the  defendant  in  the  Superior 
Court  of  the  County  of  San  Diego,  McNeally,  J.,  and  from 
an  order  denying  a  new  trial  in  the  same  Court.  Sepul- 
veda,  J. 

TT.  Jeff  Gatewood  and  A,  B.  HotcKkias,  for  Appellant. 

Leach  &  Parker,  for  Respondent. 

The  Court: 

Plaintiff  sued  defendant  as  the  Sheriff  of  San  Diego  county, 
for  the  posseasion  of  certain  sheep  or  the  value  thereof,  and 
defendant  justified  under  a  seizure  made  by  him  in  an  action 
brought  against  the  plaintiff  and  others  by  one  Joseph  Lam- 
beye.  There  is  but  one  point  made  on  the  appeal,  and  that 
is  that  the  complaint  filed  in  the  case  of  Lambeye  v.  Law- 
rence  et  aZ,  did  not  contain  a  sufficient  description  of  the 
property.  If  the  point  were  well  taken  it  would  not  follow 
therefrom  that  the  plaintiff  has  any  cause  of  action  against 
the  defendant.  The  Court  had  jurisdiction.  The  process 
was  regular  on  its  face,  and  justified  the  defendant  in  seizing 
the  property. 

Judgment  and  order  affirmed. 
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[No.  7,460— In  Bank.] 
November  17,  1882. 

K  D.  HAM  V.  THE  SANTA  ROSA  BANK  et  al. 

Dbcla&atton  of  Homestead.— a  declaration  of  homestead  was  filed,  in 
which  the  value  of  the  homestead  premises  was  estimated  at  eight  thou- 
sand dollars. 
HM:  The  declaration  was  not  invalid  because  the  estimate  of  value  was  in 
excess  of  the  value  of  the  homestead  interest  exempted  by  law  from  forced 
sale. 

Id. — SxLBcnoN  of  Hoicestbad. — ^In  the  selection  of  a  homestead  there  is 
no  statutory  limitations  as  to  quantity  or  value.  The  law  simply  requires 
that  the  premises  selected  for  that  purpose  shall  be  described,  and  that 
the  value  of  the  premises  shall  be  estimated. 

Id.-— No  CoNFUCT  between  Sections  1260  and  1263,  Civil  Code.-— There 
is  no  conflict  between  §§1260  and  1263  of  the  Civil  Code;  the  word 
**  value"  in  the  one  refers  to  the  actual  value,  or  the  value  in  the  opinion 
of  persons  other  than  the  declarant,  whilst  the  words  "  estimate  of  value" 
in  the  other  refer  to  an  estimate  of  value  in  the  opinion  of  the  declarant. 

Id. — Construction  of  Code. — If  there  is  any  seeming  conflict  between 
§§  1280  and  1263  of  the  Civil  Code,  the  two  sections  must  be  construed 
according  to  the  canon  prescribed  by  §  4482  of  the  Political  Code  for  the 
construction  of  all  the  Codes. 

Excess  in  Value  does  not  Invalidate  Selection  of  Homestead. — Ex- 
emption from  forced  sale  is  not  an  attribute,  but  only  an  incident  of  the 
homestead;  the  homestead  may  exceed  the  value  limit  of  the  exemption; 
but  the  excess  in  value  does  not  invalidate  the  selection  if  it  is  otherwise 
valid  under  the  provisions  of  §g  1262  and  1263,  Civil  Code. 

Id. — Homestead,  What  is. — In  its  inception  then  or  thereafter,  the  sub- 
stance of  a  homestead  is  a  parcel  of  land  on  which  the  family  reside.  It 
is  constituted  by  the  attributes  of  residence  and  selection  according  to 
law.  When  these  things  exist  so  as  to  express  its  essence,  the  homestead 
becomes  an  estate  in  the  premises  selected,  exempted  by  law  from  forced 
sale. 

Appeal  by  the  defendant,  the  Santa  Kosa  Bank,  from  the 
judgment  of  the  Superior  Court  of  the  County  of  Sonoma. 
Temple,  J. 

Action  to  foreclose  a  mortgage,  made  by  one  of  the  defend- 
ants, C.  F.  Jouilliard.  Defendants  Jouilliard  and  wife  filed  a 
cross-<x>mpIaint  claiming  a  homestead  in  the  premises,  and 
alleged  they  had  filed  a  declaration  in  which  they  estimated 
the  homestead  premises  to  be  of  the  value  of  eight  thousand 
dollars.  Defendant  bank,  a  creditor  of  defendant  Joulliard, 
having  a  judgment  lien  which  attached  subsequent^ to  the 
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filing  of  said  declaration  of  homestead,  demurred  to  the  cross- 
complaint  of  JouUiard  and  wife  on  the  grounds  that  it  did  not 
state  facts  suflScient,  etc.  The  Court  overruled  the  demurrer, 
and  rendered  judgment  for  defendants  Joulliaixl  and  against 
defendant  bank,  which  ruling  is  assigned  as  error. 

Butledge  A  McConnell,  and  HerUejf  <fe  Hardm,  for  Appel- 
lant. 

The  naked  question  is  presented  in  this  appeal,  whether  a 
declaration  of  homestead  is  of  any  avail,  which  states  the 
value  of  the  property  selected  to  be  eight  thousand  dollars  ? 
Appellant  claims  that  such  declaration  is  void  and  makes  the 
following  points  in  support  of  such  proposition. 

Section  1260 of  the  Civil  Code  is  as  follows :  "Homesteads 
may  be  selected  and  claimed  *  *  *  of  not  exceeding  five 
thousand  dollars"  In  this  case  the  declaration  states  the 
actual  cost  value  of  the  property  to  be  eight  thousand  dollars. 

We  claim  that  the  declaration  itself  shows  the  property  to 
be  of  such  a  character  in  value  that  it  can  not  be  selected  as 
a  homestead,  and  if  any  person  having  property  greater  in 
value  than  the  five  thousand  dollar  limit,  the  Code  imposes 
upon  such  person  the  duty,  before  any  portion  of  it  can  be 
impressed  with  a  homestead  character,  of  segregating  and 
measuring  it  off,  and  describing  it  in  the  declaration.  This 
was  the  view  taken  by  the  Supreme  Court  of  Michigan. 
(Beecker  v.  Baldy,  7  Mich.  601 ;  HdfeTistein  v.  Cave,  3  Iowa, 
287 ;  Thomp.  on  Homest  112.) 

The  provisions  of  the  Code  in  reference  to  the  manner  of 
selecting  a  homestead  have  been  held  by  this  Court  to  be 
mandatory.     (Ashley  v.  Olmstead,  64  Cal.  616.) 

The  section  of  the  Code  above  quoted  says  homesteads  may 
be  selected  and  claimed,  evidently  contemplating  the  imposi- 
tion upon  the  claimant  of  some  act  in  the  way  of  selection 
over  and  above  the  mere  act  of  filing  the  declaration.  Sec- 
tion 1263  requires  the  declaration  to  contain  a  description  of 
the  premises.  This  section  must  be  construed  with  section 
1260.  Now  what  premises  must  be  described  in  the  declar- 
ation ?  Why,  the  homestead  premises,  of  course,  which  must 
not  exceed  five  thousand  dollars,  but  the  premises  described 
here  are  declared  to  be  worth  eight  thousand  dollars,  and  no 
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five  thousand  dollars  premises  are  described  at  alL  Now, 
the  object  of  requiring  with  such  particularity  the  declara- 
tion to  state  the  actual  cash  value,  who  is  living  on  the  land, 
a  description  of  the  premises,  etc.,  undoubtedly  is  to  enable 
all  parties  interested  to  see  from  the  declaration  what  prop- 
erty  is  claimed.  That  requirement  of  the  statute  is  not  met 
by  this  declaration.  An  eight  thousand  dollar  tract  is  de- 
scribed, and  we  are  left  entirely  in  the  dark  as  to  what  por- 
tion of  it  is  claimed  as  a  homestead. 

It  can  not  be  that  the  Legislature  intended  the  effect  which 
must  be  the  result  if  the  position  contended  for  by  respondent 
is  the  law.  The  premises  described  in  the  declaration  consti- 
tutes the  homestead,  no  matter  what  its  extent  or  value,  and  * 
if  filed  by  the  wife  or  husband,  even  against  the  consent  of 
the  other,  on  community  property,  of  the  value  of  millions, 
on  the  death  of  either  the  whole  vests  in  the  survivor.  Tne 
heirs  of  one  is  absolutely  cut  off  "without  a  shilling"  without 
the  consent  perhaps  of  the  owner  and  transferred  to  a  stranger 
to  his  blood.  The  Legislature  could  never  have  intended 
such  a  result.  The  Legislature  must  have  intended  to  com- 
pel the  claimant  to  select  and  limit  him  to  property  not 
exceeding  five  thousand  dollars  in  value.  (See  §1265;  Es- 
tate  of  Wixom,  35  Cal.  323;  Matter  of  William  H.  Orr,  29 
id.  103.)  The  Court  will  note  that  the  Code  is  amended 
so  as  now  to  make  the  premises  described  in  the  homestead 
to  vest  absolutely  in  the  survivor.    (0.  C.  P.,  §§  1265, 1474.) 

In  the  opinion  of  Justice  Rhodes,  in  Estate  of  Ddaney,  37 
Cal.  180,  the  homestead  "at  its  inception  is  limited  to  five 
thousand  dollars.'^  And  the  machinery  of  the  Code  for  the 
excess  over  that  amount  is  supposed  to  apply  to  an  enhanced 
or  increased  value  subsequent  to  that  time. 

But  it  will  be  also  noticed  that  the  Code  of  Civil  Proce- 
dure has  been  changed  in  another  respect  since  that  time. 
There  is  now  ''one  homestead  as  against  creditors,  and  a 
different  one  when  the  survivor  asserts  his  or  her  claim  as 
against  the  heirs  of  the  deceased."  During  the  life  of  the 
spouses  the  creditors  under  the  provisions  of  the  Civil  Codo 
can  subject  to  the  payment  of  debts  this  enhanced  or  increab'^ 
value.  But  after  death,  and  in  appraising  the  value,  the  Code 
of  Gvil  Procedure  changes  the  rule  and  directs  the  inquiry  to 
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the  value  afc  the  time  of  filing  the  declaration.     (§  1476,  C. 
C.P.) 

Whether  subsequent  Legislatures  intended  to  change  the 
law  in  accordance  with  the  opinion  of  Judge  Sanderson,  in 
Gregg  v.  Bostwick,  33  Cal.  226  and  227,  or  not,  it  is  very  evi- 
dent it  has  radically  changed  the  wording  of  the  statute. 
Section  327,  C.  C,  whilst  adopting  a  part  of  the  language  of 
Section  1  of  the  Act  of  1860,  qualifies  it  by  inserting  the 
words  ""selected  as  in  this  title  provided,"  and  the  word  "home- 
stead" is  no  longer  used  in  the  "popular  sense,"  it  is  only  a 
"homestead"  now  when  selected  as  "in  this  title  provided." 
The  learned  judge  is  undoubtedly  referring  to  the  Act  of  1851, 
and  quotes  the  first  section  thereof  at  page  227  of  the  opin- 
ion. (Compare  the  Act  of  1851,  page  296.)  And  is  construing 
that  law  as  applicable  to  the  case  then  before  the  Court. 
(ifke  statement  of  facts  as  found  by  the  District  Court, 
33  CaL  220,  221.)  This  is  the  only  case  referred  to  that 
gives  countenance  to  the  views  of  respondent.  But  can  not 
be  authority  on  the  law  as  it  stands  now. 

Oeorge  A.  Johnson,  for  Bespondents. 

I  claim  that  there  is  no  law  in  this  State  requiring  a  de- 
scription of  the  homestead  in  the  homestead  declaration.  It 
is  "a  description  of  the  premises."  (C.  C,  §  1263.)  I  claim 
there  is  no  law  in  this  State  requiring  an  estimate  of  the 
actual  cash  value  of  the  homestead ;  it  is  of  "their"  (the  prem- 
ises') "actual  cash  value."    (§  1263.) 

There  is  no  law  that  the  declaration  shall  contain  a  state- 
ment that  the  person  making  it  is  residing  on  the  homestead; 
but  the  statement  required  is  that  he  is  residing  on  the  prem- 
ises, "and  claims  them  as  a  homestead."  That  there  is  a  dis- 
tinction between  "the  premises"  and  "the  homestead,"  and 
that  such  was  the  legislative  intent,  seems  to  be  apparent 
from  Section  1263.  All  the  other  sections  of  the  Civil  Code 
are  in  accoixi  with  this  view. 

I  call  the  Court's  attention  to  Section  1241,  C.  C:  "The 
homestead  is  subject  to  execution  or  forced  sale  in  satisfaction 
of  judgments  obtained"  on  certain  debts  which  were  liens  on 
the  premises,  not  on  the  homestead.  What  is  meant  by  select- 
ing and  claiming  a  homestead  ?    Section  1260  says:  "  Home- 
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Bte«»1s  may  be  selected  and  daimed:  "1.  Of  not  exceeding 
five  thousand  dollars  in  value,  by  any  head  of  a  family." 
Then  it  may  be  selected  and  claimed  by  any  head  of  a  family. 
But  there  must  be  a  dwelling-house  in  which  the  claimant 
residea  Section  1237:  "  The  homestead  consists  of  the  dwell- 
ing-house in  which  the  claimant  resides,  and  the  land  on 
which  the  same  is  situated,  selected  as  in  this  title  provided." 

Any  head  of  a  family,  then,  may  have  a  homestead  in  a 
dwelling-house  and  the  land  on  which  it  is  situate,  if  he 
selects  it  as  provided.  What  section  is  it  that  provides  as  to 
the  manner  of  this  selection  and  claim  ?  Most  unquestion- 
ably, Section  1263.  Does  this  declaration  contain  a  state- 
ment thut  Jouilliard  is  the  head  of  a  family  ?  It  does.  Does 
it  contain  a  statement  that  Jouilliard  is  residing  on  the  prem- 
ises and  claims  them  as  a  homestead  ?  It  does.  Does  it  con- 
tain a  description  of  the  premises  ?  It  doea  Does  it  contain 
an  estimate  of  the  actual  cash  value  of  the  premises  ?    It  does. 

It  is  not  apparent  that  anything  more  can  be  done.  This 
is  the  declaration  that  the  law  says  shall  be  recorded  in  the 
Becorder's  oflSce  of  the  county.  (§  1264.)  This  is  the  decla- 
ration, from  and  after  the  filing  of  which  for  record  "the 
premises  therein  described  constitute  a  homestead."  (§  1265.) 
All  that  Section  1260  determines  is,  who  may  have  a  home- 
stead, giving  the  debtor  the  right  to  select  one  of  several 
tracts,  and  to  what  value;  a  head  of  a  family,  five  thousand 
dollars  in  value;  any  other  person,  one  thousand  dollars.  It 
doesn't  purport  to  contain  the  essentials  of  a  declaration 
which  is  to  be  recorded,  and  from  the  filing  of  which  for 
record  the  premises  therein  described  are  to  constitute  a 
homestead,  as  provided  for,  in  express  terms,  by  Sections 
1263, 1264,  and  1265,  C.  C. 

The  misapprehension  consists  in  this,  in  supposing  that  our 
law  requires  any  description  of  the  homestead  whatever,  or 
any  statement  of  the  value  of  the  homestead;  whereas  it  i^ 
only  a  description  of  the  premises  which  it  requires,  and  a 
statement  of  their  value.  To  state  the  value  of  the  home- 
stead would  be  a  matter  of  supererogation,  because  the  law- 
fixes  it  at  not  exceeding  five  thousand  dollars.  (§1260.) 
There  is  no  provision  for  recording  any  homestead  claim  un- 
Cau  Bbfs.  LXII— 9 
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der  Section  12C0,  but  there  is  for  recording  the  homestead 
claim  provided  for  by  Section  1263,  and  from  the  filing  of 
which  for  record  the  premises  described  do  absolutely  consti- 
tute a  homestead,  without  any  further  conditions  or  limitations. 

Section  1246,  Civil  Code,  is  certainly  broad  enough  to 
cover  every  case  where  "the  value  of  the  homestead  exceeds 
the  amount  of  the  homestead  exemptioiL"  If  it  had  been  the 
intention  of  the  Legislature  that  this  action  should  include 
only  those  cases  where  the  value  of  the  premises  at  the  incep- 
tion of  the  homestead  did  not  exceed  five  thousand  dollars, 
would  they  not  have  so  enacted  in  clear  and  unambiguous 
language  ?  Are  we  not  to  infer,  therefore,  from  their  using 
general  words,  without  any  conditions  or  limitations,  that 
they  intended  to  embrace  all  homesteads,  without  reference 
to  their  value  at  their  inception,  or  to  any  class  of  homestead 
claimants  ?    {McDonald  v.  Badger,  23  Gal.  397.) 

"  But  a  person  can  not  thus  inclose  more  than  one  lot  in 
the  homestead  declaration,  where  the  value  of  such  lot,  with 
the  dwelling  thereon,  equals  or  exceeds  five  thousand  dollars. 
And  if  it  is  attempted,  the  homestead  claim  will  be  held  void 
as  to  all  separate  lots  included  therein,  over  and  above  the 
one  thus  occupied  as  a  residence/' 

In  Gregg  v.  Bostvdck,  33  Cal.  220,  the  Court  says:  ''The 
Act "  (the  Homestead  Act)  ''  is  founded  upon  the  idea  that  it 
is  good  for  the  general  welfare  that  every  family  should  have 
a  home,"  etc  *'  It  is  for  the  protection  and  maintenance  of 
the  wife  and  children  against  the  neglect  and  improvidence 
of  the  husband  and  father."  (Cook  v.  McChrietian,  4  id.  26.) 

In  E8ta;te  of  Delaney,  37  Cal.  181,  the  Court  says:  "  The 
value  of  the  lands  is  not  stated  in  the  declaration"  (that  is 
of  homestead), ''  and  had  such  been  the  case,  the  declaration 
would  not  have  been  evidence  of  their  value;  but  if  the  value 
then  exceeded  five  thousand  dollars,  the  statutory  homestead 
could  not  embrace  the  whole  number  of  blocks  and  parts  of 
blocks  mentioned."  (Estaiie  of  George  McCauley,  50  id.  646.) 
"  No  homestead  had  been  selected  during  the  life-time  of  the 
testator.  The  mortgages  on  the  property  exceeded  ten  thou- 
sand dollars.  The  Court  made  an  order  for  the  sale  of  the 
land  subject  to  the  liens  of  the  mortgages,  and  for  setting 
apart  a  homestead  to  the  widow  out  of  the  proceeds"    The 
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appraisers  in  this  case  appraised  the  premises  at  fourteen 
thousand  three  hundred  and  ninety-six  dollars  and  sixty* 
three  cents.  The  above  order  was  affirmed  by  the  Supreme 
Court 

The  Constitution  of  the  State  says :  "  The  L^pLslature  shall 
protect  by  law  from  forced  sale  a  certain  portion  of  the  home* 
stead  and  other  property  of  all  heads  of  families."  (Art  xvii, 
§  1,  Const  1879,  and  Art  xi.,  §  15,  Const.  1849.)  In  Qregg 
V.  Bostvnck,  supra,  the  Court  sajrs :  ''  If  the  homestead,  when 
ascertained,  exceeds  the  quantity  named,  where  limitation  is 
by  quantity,  it  must  be  reduced  by  cutting  off  the  excess;  or, 
if  it  exceeds  the  value  named,  where  limitation  is  by  valu^, 
it  must  be  divided,  if  that  can  be  done;  if  not,  it  must  be  sold 
and  the  proceeds  divided."  Again:  ''  Hence,  neither  quantity 
nor  value  can  be  taken  into  account  as  tests  as  to  what  the 
homestead  is  in  fact  in  a  given  case,  for  they,  in  no  just  sense^ 
enter  into  the  definition  of  a  homestead  until  after  the  home^ 
stead  has  been  ascertained  by  other  tests,  and  then  they  oper- 
ate only  as  limitations." 

How,  then,  can  the  statement  of  value  in  a  declaration  of 
homestead  at  eight  thousand  dollars  operate  as  a  test  before 
there  has  been  any  judicial  ascertainment  as  to  what  consti- 
tutes the  statutory  homestead,  or  the  value  of  the  premises  ? 

In  a  number  of  the  States  there  are  constitutional  provis- 
ions on  the  subject  of  homesteads,  as  in  Alabama,  Arkansas, 
Georgia,  Michigan,  North  Carolina,  South  Carolina,  Tennessee, 
Texas,  where  the  value  is  not  to  exceed  a  specified  amount; 
and  in  Texas  a  certain  amount,  under  the  Constitution  of  1869, 
at  the  inception  of  the  homestead. 

The  case  of  Beecher  v.  Baidy,  7  Mich.  600,  was  decided 
under  a  constitutional  provision,  and  as  the  Legislature  had 
provided  no  means  whereby  a  homestead  in  property  not  sus- 
ceptible of  division  and  worth  more  than  the  constitutional 
limit  could  be  made  available,  as,  for  instance,  by  sale,  and 
giving  a  certain  portion  of  the  proceeds  to  the  homestead 
claimant,  the  Court  held  there  was  no  homestead.  But  in 
California,  the  Legislature  has  provided  the  means,  and  the 
machinery  for  this  purpose  is  ample,  as  enacted  in  Sections 
1246  to  1258,  C.  C. 

Smyth  on  Homesteads  and  Exemptions  says  this  case  of 
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Beecher  v.  Baldy  "  presents  an  interpretation  of  the  statute 
in  relation  to  homesteads  at  variance  with  most  of  the  cases 
which  have  come  under  our  observation."  (Note  under  Section 
67.)  He  further  says :  "A  person  who  is  in  debt  and  living 
on  land  which  he  claims  as  a  homestead,  but  which  is  worth 
more  than  the  statutory  limit,  is  liable  to  have  the  overplus 
sold  on  execution.  If  the  land  can  be  divided  in  conformity 
with  the  statute,  a  certain  portion,  worth  the  amount  in  value 
allowed  the  debtor  under  the  particular  statute,  may  be  set 
off,  which  he  can  hold  exempt.  But  if,  in  the  course  of 
time,  the  portion  so  allotted  to  him  has  so  increased  in  value 
is  to  be  worth  more  than  the  statutory  limit,  the  homestead 
may  be  divided  a  second  time,  and  the  overplus  again  sold 
for  the  satisfaction  of  creditors ;  and  this  course  may  be  pur- 
sued as  often  as  the  homestead  increases  in  value  and  remains 
divisible;  but  if  indivisible,  the  whole  may  be  sold  by  the 
creditor  upon  the  payment  to  the  homestead  claimant  of  the 
amount  exempt  by  law."  (§  91.) 

A  declarant  of  a  homestead  is  between  Scylla  and  Charyb- 
dis.  If  in  his  declaration  he  states  that  the  value  of  the 
premises  in  which  he  claims  a  homestead  is  eight  thousand 
dollars,  he  may  tell  the  truth;  but  he  thereby  loses  his  home- 
stead. If,  on  the  other  hand,  he  states  the  value  to  be  five 
thousand  dollars,  he  falsifies  the  facts,  and  runs  the  risk 
of  losing  his  homestead  on  account  of  having  underesti- 
mated the  value  of  the  premises  in  his  declaration,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  creditors. 

Or,  we  will  take  another  hjrpothesis :  if  he  states  the  value 
to  be  five  thousand  dollars,  he  falsifies  the  facts ;  but  he  gains 
thereby  a  castle  for  himself  and  family,  a  shelter  for  his  wife 
and  children  against  his  own  pecuniary  improvidence. 

The  difficulties  increase.  Suppose  he  estimates  the  prem- 
ises at  eight  thousand  dollars,  when  in  fact  they  are  worth 
only  five  thousand  dollars,  he  loses  his  homestead,  and  yet 
the  law  protects  five  thousand  dollars  "  in  value."  He  has 
made  a  wrong  estimate.  Suppose  he  estimates  them  at  eight 
thousand  dollars,  when  in  fact  they  are  worth  eight  thousand 
dollars,  he  loses  his  homestead.  He  has  made  a  wrong  esti- 
mate in  law. 

The  question  then  suggests  itself,  what  is  the  use  joi  any' 
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estimate  at  all,  if  all  homesteads  are  made  to  lie  in  a  Procrus- 
tean bed,  and  the  value  of  the  premises  can  not  exceed  five 
thousand  dollars  ? 

If  Section  1263  of  the  Civil  Code  had  provided  for  an 
estimate  of  the  actual  cash  value  of  the  premises,  not  exceed* 
ing  five  thousand  dollars,  it  would  probably  have  operated 
by  way  of  limitation,  and  a  declaration  of  homestead  which 
stated  the  value  at  eight  thousand  dollars  might  be  invalid 
But  there  are  no  such  words  of  limitation  or  prohibition. 

I  claim  further,  that  as  Section  1263  has  been  decided  to 
be  mandatory,  and  that  an  estimate  of  the  actual  cash  value 
of  the  premises  must  be  in  some  certain  amount,  that  as  Sec- 
tion 1264  has  been  decided  to  be  mandatory  also,  and  the 
declaration  must  be  recorded,  that  Section  1265  is  also  man- 
datory, being  in  close  chronological  sequence,  being  also  *'in 
pari  materia*'  and  because  it  is  there  stated,  in  clear  and.un- 
^uivocal  language,  that  from  and  after  the  time  the  declara- 
tion prescribed  in  the  preceding  sections  is  filed  for  record, 
"  the  premises  therein  described  constitute  a  homestead."  The 
legislative  will  thus  made  manifest  should  be  obeyed. 

The  constitutional  provision  is  equally  clear.  "  The  Legis^ 
lature  shall  protect  by  law,  from  forced  sale,  a  certain  portion 
of  the  homestead  and  other  property  of  all  heads  of  families.'' 
Not  the  homestead,  but  a  certain  portion  of  the  homestead. 
Why  are  these  words, "a  certain  portion," used?  Because  the 
homestead  in  fact  may  not  correspond  with  the  statutory 
homestead.  Hence  the  language  of  Sanderson  in  Oregg  v.* 
Bostvrick,  33  CaL  228:  "If  what  is  actually  used  as  a  home- 
stead is  of  igreater  value  than  five  thousand  dollars,  the  excess 
is  not  homestead  under  the  statute,  though  so  in  fact."  This 
distinction  should  invariably  be  drawn  between  a  homestead 
in  fact  and  the  statutory  homestead,  and  with  this  discrimi- 
nation the  provisions  of  the  code  are  without  complication,  and 
the  constitutional  provision  is  easily  understood. 

But  it  may  be  claimed  that,  although  this  provision  of  the 
Constitution  is  made  mandatory  by  the  express  words  of  the 
Constitution  itself,  that  is  to  say,  the  Constitution  of  1879, 
there  is  no  legislative  machinery  to  work  out  this  beneficial 
result  to  all  heads  of  families.  That  does  not  matter,  if  such 
waa  the  casa     (Van  Hook  v.  WhiOock,  2  Edw.Xlh.  304.) 
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Where  a  remedial  statute  does  not  point  out  tka  manner  in 
which  it  shall  be  enforcedi  an  action  lies  in  favor  of  a  party 
aggrieved  by  implication.  What  is  more  remedial  than  the 
homestead  law?  It  protects  the  family  against  misfortune 
and  improvidence.  At  common  law,  the  creditor  could  not 
take  the  debtor's  lands  imder  his  execution.  It  was  by  stat- 
ute only  that  he  gained  this  right.  I  cite,  also,  OcldTi/uxn  v. 
Clark,  1  Nev.  607,  where  Beatty,  Judge,  says:  "If  the  Consti- 
tution and  law  has  given  her  certain  rights,  the  failure  of 
the  Legislature  to  prescribe  the  particular  manner  in  which 
she  shall  proceed  to  enforce  them,  can  not  deprive  her  of  those 
rights." 

I  may  also  cite,  on  this  proposition,  the  case  of  Hdfenstem 
and  Gore  v.  Cave,  8  Iowa,  287,  cited  by  appellant's  counsel, 
for  they  have  been  most  unhappy  in  their  citations,  where  the 
Court  says:  "  Where  an  end  is  distinctly  pointed  out  by  stat- 
ute, but  the  mode  is  not  presented,  the  Court  will  find  a 
method."  The  other  case  cited  by  them,  Beecker  v.  Baldy, 
supra,  is  not  in  accordance  with  the  weight  of  authority,  and 
its  correctness  has  bee^  challeged. 

The  Court: 

As  head- of  a  family,  the  defendant,  Jouillard,  filed  a  dec- 
laration of  homestead  in  which  he  estimated  the  value  of  the 
homestead  premises  at  eight  thousand  dollars;  and  the  con- 
tention here  is,  that  this  estimate  of  value,  being  in  excess  of 
*the  value  of  the  homestead  premises  exempted  by  law  from 
forced  sale,  renders  his  declaration  ineffectual  to  vest  in  the 
family  a  homestead  right. 

A  homestead  consists  of  the  dwelling-house  in  which  the 
claimant  resides  and  the  land  on  which  the  same  is  situated, 
selected  as  provided  by  law.  (§  1237,  C.  C;  Oregg  v.  Bost- 
wick,  33  Cal.  220;  Estate  of  Delaney,  37  Cal.  176.)  It  is  se- 
lected according  to  law  whenever  the  claimant  executes  and 
acknowledges,  as  a  grant  of  real  estate  is  reqtdred  by  law  to 
be  acknowledged,  and  files  for  record  a  declaration  contain- 
ing a  statement  showing,  (1)  that*  the  person  making  it  is  the 
head  of  a  family,  (2)  that  he  is  residing  on  the  premises  and 
claims  them  as  a  homestead,  (3)  a  description  of  the  premises, 
and  (4s)  an  estimate  of  their  cash  value.    From  and  after  thei 
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filing  for  record  of  such  a  "declaration"  the  premises  described 
in  it  became  the  homestead  of  the  claimant,  and  the  record  of 
the  declaration  operates  as  notice  of  the  selection  to  all  the 
world.    (Tit.  5,  Chap.  2,  C.  C.) 

In  the  selection  of  a  homestead  there  is  no  statutory  lim- 
itation as  to  quantity  or  value.  The  law  simply  requires 
that  the  premises  selected  for  that  purpose  shall  be  described, 
and  that  the  value  of  th^premises  shall  be  estimated.  It  is 
just  to  infer  that  this  requirement  was  of  a  true  estimate,  not 
a  false  one.  It  was  not  required  to  be  under  oath;  therefore 
by  making  a  false  statement  of  the  value,  a  homestead  claim- 
ant does  not  incur  the  pains  and  penalty  of  perjury.  So  far 
as  legal  penalties  are  concerned,  he  is  left  free  to  insert  a  false 
estimate  in  his  declaration;  but,  if  he  prefers  to  state  what  is 
true  on  the  subject,  the  truth  of  his  statement  should  not  be 
used  against  him  to  destroy  a  right,  if  it  be  founded  upon  a 
compliance  with  the  requirements  of  law. 

Now  the  estimate  of  the  claimant  in  the  declaration  under 
consideration,  together  with  the  description  of  the  premises, 
and  the  statement  that  he  was  the  head  of  a  family,  and  was 
residing  on  the.  premises  which  he  claimed  as  his  homestead, 
constituted  the  essential  elements  of  the  declaration  required 
by  the  homestead  law  to  indicate  his  selection.  The  declara- 
tion itself  was  made  strictly  according  to  the  formalities  pre- 
scribed. In  every  particular  the  provisions  of  Sections  1262, 
1263,  Chapter  2,  of  the  Homestead  Law,  were  complied  ^ith. 
Having  been  strictly  complied  with,  how  can  it  be  held  that 
a  declaration  made  according  to  the  forms  of  law,  is  void  un- 
der the  law  ?  Certainly  there  are  no  words  in  the  sections 
referred  to  which  make  the  legal  acts  of  a  homestead  claim- 
ant issue  in  such  a  result.  If  there  were,  the  provisions  of 
those  sections  would  be  involved  in  absurdity — ^a  thing  which 
the  Legislature  could  not  have  intended. 

It  is  claimed,  however,  that  such  a  result  arises  out  of  Sec- 
tion 1260,  Chapter  L  of  the  law  by  which  it  is  declared  that 
''Homesteads  may  be  selected  and  claimed:  1,  of  not  exceed- 
ing five  thousand  dollars  in  value  by  any  head  of  a  family." 
If  this  is  to  be  regarded  as  such  implication,  it  would  prove 
too  much.  It  would  prove  that  the  right  could  not  attach 
tinder  the  statute,  if  the  place  declared  on  was  of  more  than 
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five  thousand  dollars  in  value,  whatever  might  be  stated  as 
the  estimate  of  value  of  the  parcel  described  in  the  declar- 
ation. Certainly  the  statute  meant  nothing  of  this  kind. 
Again,  such  implication  can  not  exist/ for  the  reason  that  the 
word  "value"  is  used  in  Section  1260,  and  the  language  in 
Section  1263  is  "  estimate  of  value."  The  right  of  exemption 
is  made  to  depend  on  the  actual  value,  not  on  the  declarant's 
estimate  of  value;  on  an  actual  ej|isting  reality,  not  on  the 
fallible  or  mistaken  opinion  of  the  declarant  of  what  that 
real  value  may  be.  In  Section  1260,  the  law  speaks  of  some- 
thing certain;  in  Section  1263,  of  something  existing  in  the 
mind  of  a  person,  of  which  certainty  can  not  assuredly  be 
predicated;  for  nothing  is  more  uncertain  or  more  variable 
than  an  estimate  of  value. 

The  Section  (1260)  ought  not  to  be  held  to  change  the 
meaning  of  Section  1263,  if  the  provisions  of  the  two  secr 
tions  can  be  harmonized.  These  provisions  can  be  brought 
into  harmony  so  as  to  exclude  any  prohibitory  effect  in  the 
latter  section  over  the  former  by  the  fact  that  they  refer  to 
different  things,  one  to  value  in  the  opinion  of  other  person^, 
and  the  other  to  an  estimate  of  value  in  the  opinion  of  the 
declarant.  If  one  portion  of  a  statute  is  held  to  affect  and 
change  another,  there  must  be  a  conflict  in  the  controlling 
clause  over  that  which  it  controls.  And  if  there  is  no  conflict 
here,  no  alteration  can  be  allowed  in  one  by  the  other.  If 
there  is  a  conflict  and  one  changes  the  other  section,  why  not 
as  well  hold  that  Section  1263  changes  the  meaning  of  Sec- 
tion 1260?  If  it  is  so  held,  the  prohibition  by  implication 
ceases  to  exist.  Besides,  the  question  is  pertinent  here,  who 
made  Section  1260  the  master  of  1263  ?  Who  invested  the 
former  with  dominion  over  the  latter  ?  They  emanate  from 
a  common  source  of  power,  and  that  common  source  has  not 
invested  the  former  section  with  any  such  control.  But  this 
common  parent  has  furnished  the  means  of  controlling  this 
strife,  for  where  there  is  a  conflict"  between  the  two  sections 
the  difliculty  must  be  solved  by  the  canon  prescribed  in  the 
Political  Code,  for  the  coTistnbction  of  all  Codes. 

By  Section  4482  of  that  Code  it  is  provided:  "  If  the  pro- 
visions of  any  chapter  conflict  with  or  contravene  the  pro- 
visions of  another  chapter  of  the  same  title,  the  provisions  of 
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each  chapter  toust  prevail  as  to  all  matters  and  questions 
arising  out  of  the  subject-matter  of  such  chapter."  The 
broad  language  here  used,  "  all  matters  and  questions  arising 
out  of,"  etc,  can  not  fail  to  strike  the  attention  on  a  mere 
perusal  of  the  section.  And  by  Section  4484  of  the  same 
Code  a  like  rule  of  construction  is  given  for  determining  con- 
flicting provisions  found  in  different  sections  of  the  same 
chapter  or  article  of  the  Codes ;  that  is  to  say,  the  provisions 
of  the  section  last  in  numerical  order  must  prevail,  unless 
such  construction  be  inconsistent  with  the  general  meaning 
of  such  chapter  or  article. 

Proceeding  from  these  canons  of  construction,  we  arrive  at 
the  conclusion  that  there  is  no  inconsistency  or  incongruity 
between  the  sections  of  the  homestead  law  which  we  have 
been  considering.  For  Section  1260  has  its  place  in  Chapter 
I.,  Title  V.  of  Part  iv.,  Division  Second,  of  the  Civil  Code)  and 
Sections  1262  and  1263  have  places  in  Chapter  II.  of  the 
same  title.  Both  chapters  have  relation  to  the  same  general 
Hubject-matter,  namely,  the  homestead.  But  the  first  chapter 
^ontains  general  provisions  which  relate  to  the  persons  en- 
titled to  select  homesteads,  the  property  from  which  home- 
steads may  be  carved,  the  exemption  of  portions  of  home- 
steads from  forced  sale,  the  mode  and  manner  in  which  they 
may  be  alienated,  incumbered,  or  abandoned,  and  the  rem- 
edies by  which  they  may  be  subjected  to  the  claims  of  exe- 
cution creditors.  On  the  other  hand,  the  second  chapter  re- 
lates to  the  mode  of  the  selection  of  the  homestead,  the  form 
of  the  declaration  by  which  its  selection  shall  be  made,  its 
recordation,  and  the  tenure  by  which  the  homestead,  when 
selected,  shall  be  held.  The  two  sections  of  this  chapter, 
therefore,  relate  wholly  to  the  selection  of  the  homestead. 
But  Section  1260  of  the  first  chapter  relates  to  the  selection 
and  something  more — ^it  declares  that  the  head  of  a  family 
shall  be  entitled  to  select  and  claim  a  homestead  not  exceed- 
ing in  value  five  thousand  dollars.  By  this  language  a  dif- 
ferent meaning  is  expressed,  and  a  different  subject  referred 
to,  from  the  meaning  expressed  and  the  subject  referred  to 
in  the  two  sections  of  the  second  chapter.  And  assuming 
that  a  confiict  exists  between  the  sections  or  the  chapters  in 
which  they  are  contained,  each  chapter  must,  according  to 
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ibe  rules  of  constmction  in  hand,  be  read  by  ifeelf.  So  read 
and  applied  to  the  declaration  of  bomestead  before  us,  the 
declaration,  appearing  to  have  been  made  and  filed  in  strict 
conformity  with  the  provisions  of  Chapter  II,  assured  to  the 
declarant  a  homestead  right  to  the  premises  described  in  his 
declaration.  But  his  right  in  the  premises  was  limited  and 
defined  by  Section  1260  of  Chapter  L  Of  those  premises  he 
could  only  claim  and  hold  as  against  his  creditors  to  the  ex-^ 
tent  of  five  thousand  dollars  in  value.  Beyond  that  value, 
the  premises  were  subject  to  the  claims  of  execution  credit- 
ors ;  the  provision  of  Section  1260  was  therefore  subservient 
to  the  higher  object  of  the  entire  title,  namely,  the  protection 
by  law  of  the  homestead;  and  there  is  no  inconsistency  be- 
tween the  two  chapters. 

It  can  not  be  denied  that  the  entire  legislation  compre- 
hended by  the  two  chapters  referred  to  was  had  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  the  Constitution 
expressed  in  Section  15,  Artide  xi.  of  the  Constitution  of 
1849,  and  Section  1,  Article  xviL  of  the  Constitution  of  1879, 
whereby  the  Legislature  was  commanded  to  "  protect  by  law 
from  forced  sale  a  certain  portion  of  the  homestead  and 
other  property  of  all  heads  of  families."  Exemption  of  a 
portion  of  the  homestead  premises  from  forced  sale  was  there- 
fore the  special  subject-matter  and  object  of  Section  1260, 
Chapter  I  of  the  homestead  law.  The  entire  property  in 
such  premises  belonged  to  the  owner;  the  title  to  it  was 
vested  in  him;  no  legislation  could  divest  him  of  il,  and  the 
premises  were  subject  to  the  claims  of  his  creditors,  except 
so  much  of  them  as  were  exempted  by  law.  But  this  ex- 
emption is  not  an  attribute  of  the  homestead — ^it  is  only  an 
incident.  In  fact,  the  homestead  premises  may  exceed  the 
value  limit  of  the  exemption;  but  the  excess  in  value  does 
not  invalidate  the  selection,  if  it  is  otherwise  valid  under  the 
provisions  of  Sections  1362, 1263,  swpra.  The  excess,  though 
used  in  fact  as  homestead,  is  always  subject  to  the  claims  of 
the  creditors  of  the  owner,  and  the  law  has  provided  ample 
remedies  for  the  enforcement  of  such  claims.  (§§  1245-1259, 
Chapter  I,  supra.) 

In  its  inception,  then,  or  thereafter,  the  substance  of  a 
homestead  is  a  parcel  of  land  on  which  the  family  re^ie-.    Ifc 
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is  constittited  by  the  attributes  of  residence  and  selection  ac- 
cording to  law.  When  these  things  exist  so  as  to  express  its 
essence,  the  homestead  becomes  an  estate  in  the  premises  se- 
lected exempted  by  law  from  forced  sale.  The  premises  may 
be  of  greater  or  less  value  than  the  interest  in  them  ex- 
empted by  law.  If  less  it  may  increase;  but  increase  in 
value  over  the  exemption  only  works  diminution  in  quantity 
of  the  homestead.  The  excess  in  value,  though  it  may  be 
homestead,  in  fact,  is  not  the  interest  in  the  premises  which 
is  exempted  from  execution.  It  is,  as  part  of  the  homestead, 
subject  to  the  ju8  diaponendi  of  the  owner  and  the  claims  of 
his  creditors.  And  where  the  excess  is  shown  by  the  estima- 
tion of  value  at  the  time  of  the  selection,  or  by  the  increase 
of  value  after  selection,  there  is  no  evasion  of  statutory  re- 
quirements. In  either  case  the  rights  of  creditors  are 
secured,  and  the  rights  of  no  one  are  interfered  with. 
Judgment  affirmed. 

Mtbick  and  MgEinstry,  JJ.,  dissented. 


[No.  10,752,— In  Bank.] 
November  21,  1882. 


THE  PEOPLE  v.  MANUEL  SALORSE 

ExBSZZLEMENT—IiASCXNY — DjurunTiON— Bailmsnt.— The  defendant  was 
charged  and  convicted  of  embezzlement  of  a  horse,  hired  to  him  by  an- 
other. Upon  appeal  it  was  claimed  that  the  conviction  was  erroneous, 
because  the  offense  committed,  if  any,  was  Isroeny,  not  embezzlement. 
Meld:  When  the  act  of  taking  oo*exists  with  a  felonious  intent  to  deprive 
the  owner  of  his  property,  the  offense  is  complete.  Hence,  if  at  the 
time  of  receiving  the  horse  from  its  owner  the  defendant  had  the  fraud- 
ulent intent  to  take  it  and  convert  it  to  his  own  use  and  to  deprive  the 
owner  of  it,  and  did  in  fact  obtain  the  possession  for  that  purpose,  he 
would  have  been  gnUty  of  larceny,  because  a  fraudulent  receipt  of  the 
property  of  another  amounts,  in  law,  to  a  taking  without  his  consent; 
but  in  this  case  there  was  no  charge  against  the  defendant,  and  no  proof 
that  the  original  taking  was  felonious;  and  the  offense,  therefore,  consti- 
tuted embezzlement,  and  not  larceny. 

Id.— Id.— MisDEMKikMon— FEL029T— Value  of  Propebty.— Under  Section 
514,  Penal  Code,  the  embezzlement  of  a  horse  or  other  of  the  animals  speci- 
fied in  Section  487,  Subdivision  3,  of  that  Code,  ia  felony,  without  regard 
to  the  value  of  the  property.  /^  ^^^T^ 
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Id.—Id.—Vbnub— Irrelevant  Instruction. — The  defendant  asked  the 
Court  to  instruct  the  jury,  that  if  the  defendant,  at  the  time  of  receiv- 
ing the  horse  from  its  owner  in  the  County  of  San  Benito,  intended  to  . 
feloniously  steal,  convert,  or  appropriate  it,  they  should  acquit;  and  also 
the  following  instruction:  "If  yon  believe,  from  the  evidence,  that  the 
horse  was  given  into  the  hands  of  the  defendant  by  the  complaining  wit- 
ness in  the  County  of  San  Benito,  and  that  it  was  afterwards  taken  by 
defendant  into  the  counties  of  Merced,  Fresno,  or  any  other  county  than 
the  County  of  San  Benito,  and  by  him  in  such  county  lost  or  converted 
to  his  own  use,  you  can  not  convict;*'  and  the  Court  refused  to  grant  the 
first  instruction,  and  qualified  the  second  instruction  by  adding:  "Un- 
less you  also  find  that  defendant,  at  the  time  of  receiving  the  horse,  in- 
tended to  feloniously  appropriate  it  to  his  own  use." 
Held:  The  first  of  these  instructions  was  properly  refused,  because  there 
was  no  evidence  tending  to  show  an  appropriation  by  the  defendant  at 
the  time  of  receiving  the  horse. 

The  second  instruction  as  originally  presented  was  not  correct,  because 
the  fact  that  the  horse  might  have  been  taken  by  defendant  and  feloni- 
ously converted  to  his  own  use  in  any  one  of  the  counties  specified  in  the 
instruction,  within  five  hundred  yards  of  the  county  of  San  Benito,  was 
'ignored. 

In  modifying  it,  the  Court,  by  its  words  of  qualification,  must  have 
referred  either  to  the  appropriation  of  the  hoive  within  the  five  hundred 
yards  belt  between  the  County  of  San  Benito  and  any  of  the  outside 
counties,  or  to  the  original  taking  in  the  County  of  San  Benito.  If  to 
the  former,  the  instruction  as  qualified  was  not  erroneous.  If  to  the 
latter,  it  was,  like  the  preceding  instruction  which  the  Court  refused  to 
give,  inapplicable  to  the  evidence  in  the  case;  and  for  that  reason,  even 
if  erroneous,  not  calculated  to  mislead  the  jury. 

Id.  —  Id.  —  Id.  —  Deposition  before  Committino  Magistrate  —  Objeo- 
TION. — ^The  District  Attorney  having  offered  to  prove  statements  of  the 
defendant  when  testifying  as  a  witness  in  his  own  behalf,  at  his  prelimi- 
nary examination  before  the  examining  magistrate,  the  defendant  ob- 
jected on  the  ground  that  the  deposition  had  been  reduced  to  writing 
and  that  it  was  the  best  evidence;  and  thereupon  the  deposition  was 
produced  and  read  in  evidence  without  objection. 
Held  :  An  objection  to  the  admission  of  evidence  can  not  be  made  in  this 
Court  for  the  first  time.  It  is  a  general  principle  running  through  all 
the  cases,  that  a  party  must  object  at  the  time  the  act  is  done  or  ruling 
made  by  the  Court.  If  he  does  not,  he  will  not  be  heard  afterwards  to 
complain. 

Id. — Impeachment  of  Witness — ^Immaterial  Error. — A  question  was 
asked  the  defendant,  for  the  purpose  of  impeachment,  as  to  a  declara- 
tion prdviously  made  by  him;  but  neither  time,  nor  place,  nor  person 
present  was  indicated  by  the  question. 
Held:  The  objection  to  the  question  was  properly  sustained,  and,  even 
if  the  ruling  was  erroneous,  it  was  error  without  injury,  because  the 
witness  did  subsequently  answer  a  like  question  without  objection. 

Appeal  from  a  judgment  of  conviction,  and  from  an  order 
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denying  a  new  trial,  in  the  Superior  Court  of  San  Benito 
Counter. 

D.  TT.  Bv/rchard  and  H,  W.  8coU,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent. 

McKee,  J.: 

This  case  arises  out  of  an  information  against  the  defend- 
ant for  embezzlement.  Conviction  followed  the  trial  of  the 
defendant,  and  on  this  appeal  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial,  it  is  contended  on  his  be- 
half, that  the  conviction  is  erroneous,  because  the  offense 
committed,  if  any,  was  larceny,  not  embezzlement. 

The  evidence  went  to  prove  that  the  defendant  in  March, 
1879,  in  the  county  of  San  Benito,  hired  a  horse  from  its 
owner  for  a  term  of  two  months,  and  he  agreed  that  he  would 
use  it  exclusively  in  San  Benito  County,  and  redeliver  it  to 
the  owner  at  the  end  of  the  term,  and  then  pay  for  its  hire. 
Under  this  contract  the  horse  was  delivered  to  the  defendant, 
who  used  it  for  about  a  month  in  San  Benito  County,  but  after- 
wards— some  time  in  April,  1879 — he  took  the  horse  out  of 
the  county,  without  the  consent  of  the  owner,  into  the  coun- 
ties of  Merced,  Stanislaus,  and  San  Joaquin,  where  he  tried 
to  dispose  of  it  by  sale  or  rafBe,  and  he  never  returned  the 
horse  to  its  owner  nor  settled  for  its  hire,  but  converted  the 
same  to  his  own  use. 

1.  The  proofs  did  not  make  out  a  case  of  larceny.  Larceny 
is  the  felonious  stealing,  taking,  carrying,  or  driving  away 
the  personal  property  of  another.  (P.  C,  §  484.)  When  the 
act  of  taking  co-exists  with  a  felonious  intent  to  deprive  the 
owner  of  his  property,  the  offense  is  complete ;  hence,  if  at 
the  time  of  receiving  the  horse  from  its  owner  the  defendant 
had  conceived  the  fraudulent  intent  to  take  it  and  convert  it 
to  his  own  use  and  to  deprive  the  owner  of  it,  and  did,  in 
fact,  obtain  the  possession  for  that  purpose,  he  would  have 
been  guilty  of  larceny,  because  the  fraudulent  receipt  of  the 
property  of  another,  amounts  in  law  to  a  taking  without  his 
consent.  But  here  there  was  no  charge  against  the  defendant 
and  no  proof  that  the  original  taking  was  felonioua     The 
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horse  was  intrusted  to  the  def endani  by  the  owner  tor  a  lawful 
purpose.  There  was  nothing  in  the  evidence  which  tended  to 
prove  that  the  defendant  received  it  otherwise  than  for  that 
purpose;  therefore  the  delivery  was  such  as  to  divest  the 
owner  of  the  possession  of  his  horse  and  to  vest  it  in  the  de- 
fendant, for  the  time  expressed  in  their  contract,  to  be  restored 
at  the  end  of  that  time  to  the  owner  in  San  Benito  County. 
In  taking  the  horse  for  that  purpose,  the  defendant  became 
bailee  of  it  for  the  owner,  and  continued  to  hold  it  as  such 
until  he  absconded  from  the  county,  taMng  the  horse  with 
hiuL  That  act,  being  in  violation  of  his  duty  as  bailee  and 
connected  with  the  fraudulent  intent  to  appropriate  the  horse, 
and  to  deprive  the  owner  of  it,  as  the  jury  found  by  their 
verdict,  constituted  embezzlement  and  not  larceny. 

2.  But  it  is  also  ui^ed  that  if  embezzlement,  the  conviction 
is  erroneous,  because  the  property  stolen  did  not  exceed  fifty 
dollars  in  value;  and  as  embezzlement  is  punishable  as  larceny, 
the  offense  was  a  misdemeanor,  and  the  action  was  barred  by 
the  Statute  of  Limitations.  If  the  offense  was  a  misde* 
meanor  it  was  barred,  because  the  information  was  filed  more 
than  a  year  after  its  commission.  {Pen.  G.,*  §801,)  But  it 
was  not  a  misdemeanor,  unless  the  value  of  the  property 
stolen  constituted  an  element  in  the  offense.  As  to  the  fact 
of  value  there  is  no  conflict  in  the  evidenoa  The  horse  did 
not  exceed  in  value  fifty  dollars,  and,  in  ordinary  cases,  this 
would  amount  to  petit  larceny,  and  would  be  a  misdemeanor. 
In  such  cases  it  is  true,  as  a  general  rule,  that  the  value  of 
property  stolen  must  be  alleged  and  proved;  but  there  are 
exceptions  to  the  rule  in  favor  of  a  particular  species  of  prop- 
erty designated  by  the  Legislature.  Thus,  grand  larceny  is 
defined  to  be  "  larceny  committed  of  a  horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or  hog." 
(Pen.  C,  §  487,  subd.  3.)  Any  one  of  those  enumerated 
animals  is  made  by  the  law  the  subject  of  liurceny  or  embez- 
zlement without  reference  to  its  valua  The  law  makes  no 
distinction  between  grand  and  petit  larceny  as  in  the  theft  of 
other  species  of  property.  It  fixes  a  definite  punishment  for 
the  stealing  of  a  horse,  whether  its  value  be  five  hundred 
dollars  or  only  five  doUara  The  value  of  the  horse  was  there- 
fore not  an  ingredient  of  the  offense  of  stealing  the  horse, 
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and  it  was  not  necessary  to  aver  or  prove  its  value;  there- 
fore, the  instruction  which  the  defendant  requested  to  he 
given  to  the  jury,  to  the  effect  that  if  the  value  of  the  horse 
did  not  exceed  fifty  dollars,  and  if  the  embezzlement  of  the 
horse  took  place  more  than  a  year  prior  to  the  filing  of  the 
complaint  before  the  committing  magistrate,  they  must  acquit, 
was  properly  refused.    (People  v.  Leehey,  4  Pac  C.  L.  J.  76.) 

8.  It  is  next  assigned  as  error  that  the  Court  refused  to 
give  an  instruction  to  the  jury  at  the  request  of  the  defend- 
ant, to  the  effect  that  if  the  defendant,  at  the  time  of  receiv- 
ing the  horse  from  its  owner  in  the  County  of  San  Benito, 
intended  to  feloniously  steal,  convert,  or  appropriate  it,  they 
should  acquit:  andigave  the  foUowing  instruction^  namely : 
"  If  you  believe,  from  the  evidence,  that  the  horse  was  given 
into  the  hands  of  defendant  by  the  complaining  witness,  in 
the  County  of  San  Benito,  and  that  it  was  afterwards  taken 
by  defendant  into  the  counties  of  Merced,  Fresno,  or  any 
other  coimty  than  the  county  of  San  Benito,  and  by  him  in 
such  county  lost  or  converted  to  his  own  use,  you  can  not  con- 
vict, unless  you  also  find  that  defendant,  at  the  time  of  re- 
ceiving the  horse,  intended  to  feloniously  appropriate  it  to  his 
own  use." 

The  first  of  these  instructions  was  properly  refused,  because, 
as  has  been  already  stated,  there  was  no  evidence  tending  to 
show  an  appropriation  by  the  defendant  at  the  time  of  re- 
ceiving the  horse.  The  second  of  the  instructions,  as  appears 
by  the  record,  is  marked,  "  given  with  the  words  of  qualifica- 
tion contained  in  the  last  part  of  the  instruction." 

As  it  was  originally  presented,  the  instruction  was  not  cor- 
rect, because  the  point  of  law  comprehended  in  it  was  not 
stated  fairly  and  concisely.  The  fact  that  the  horse  might 
have  been  taken  by  defendant,  and  feloniously  converted  to 
his  own  use  in  any  of  the  counties  specified  in  the  instruction, 
within  five  hundred  yards  of  the  County  of  San  Benito,  was 
ignored.  A  fraudulent  appropriation  of  the  horse  in  any  of 
those  counties,  within  the  five-hundred-yard  belt  of  the  county 
in  which  the  horse  had  been  rightfully  received,  would  have 
made  the  defendant  guilty,  and  he  was  not  entitled  to  acquit^ 
tal.  So  that,  instead  of  modifying  the  instruction,  the  Court 
should  have  refused  it    But  in  mocfifying  it,  the  Court,  by 
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its  words  of  qualification,  must  have  referred  either  to  the 
appropriation  of  the  horse  within  the  five-hundred-yard  belt 
between  the  County  of  San  Benito  and  any  of  the  outside 
counties  specified  in  the  original  instruction  as  presented  (be- 
cause the  Court  had  previously  fully  instructed  the  jury  upon 
that  point),  or  to  the  original  taking  in  the  county  of  San 
Benito.  If  to  the  former,  the  instruction,  as  qualified,  was 
not  erroneous ;  if  to  the  latter,  it  was,  like  the  preceding  in- 
struction, which  the  Court  refused  to  give,  inapplicable  to  the 
evidence  in  the  case,  and,  for  that  reason,  was  not  calculated 
to  mislead  the  jury;  and  if  erroneous,  the  error  was  not  preju- 
dicial, for  it  appears,  by  the  record,  that  the  law  of  the  case, 
as  it  was.  submitted  to  the  jury  on  the  tvidence,  was  fairly 
presented  by  the  Court.  By  the  imchallenged  instructions 
contained  in  the  record,  the  jury  were  correctly  charged  as  to 
what  constituted  embezzlement,  and  also,  as  to  the  necessity 
of  finding  that  the  ofi^ense,  if  committed  at  all,  was  within 
the  jurisdiction  of  San  Benito  County.  Two  of  those  in- 
structions given  by  the  Court  of  its  own  motion,  two  given 
at  the  request  of  the  defendant,  and  one  at  the  request  of  the 
prosecution,  especially  directed  the  jury  that  if  they  found 
that  the  oflense  was  not  committed  in  the  County  of  San 
Benito,  or  within  five  hundred  yards  of  the  boimdary  line 
thereof,  they  must  acquit.  As  an  entirety  these  instructions 
correctly  laid  down  the  law  of  the  case,  and  the  verdict  re- 
turned by  the  jury  was  according  to  the  evidenca  That  be- 
ing the  case,  this  Court  will  not  set  aside  the  verdict  and 
grant  a  new  trial,  even  if  it  should  find  in  the  record  an  erro- 
neous instruction,  which  was  not  calculated  to  mislead  the 
jury,  and  where  the  jury  were  bound  to  find  as  they  did. 
(Moffitt  V.  Greasier,  8  Iowa,  122;  State  ^  Donovan,  10  Nev.  36; 
Carrington  v.  P.  if.  S,  S.  Co,,  1  Cal.  476.) 

4.  For  the  purpose  of  proving  the  appropriation  of  the 
horse  by  the  defendant  and  his  movements  in  the  several 
counties  through  which  he  went  with  it,  the  District  Attorney 
offered  to  prove  some  statements  which  the  defendant  had 
made  when  testifying  as  a  witness  in  his  own  behalf  at  his 
preliminary  trial  before  the  committing  magistrate.  To  oral 
evidence  of  such  statements  counsel  for  defendant  objected 
that  they  had  been  redticed  to  writing  in  the  form  of  a  depo- 
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sition,  and  that  the  deposition  was  the  best  evidence.  The 
deposition  was  then  produced  and  refui  as  evidence,  without 
objection.  Yet  the  admission  of  the  deposition  is  now  as- 
signed as  error.  An  objection  to  the  admission  of  evidence 
can  not  be  made  for  the  first  time  in  an  appellate  Court.  It 
is  a  general  principle  running  through  all  cases  that  a  party 
must  object  at  the  time  an  act  is  done,  or  a  ruling  made  by 
the  Couri  If  he  does  not,  he  will  not  be  heard  afterwards 
to  complain.  (King  v.  Haney,  46  Cal.  560 ;  People  v.  Long, 
43  id.  444 ;  Livermore  v.  Stine,  43  id.  274.) 

5.  The  question  asked  by  defendant  of  the  complaining 
witness  was  evidently  for  the  purpose  of  impeachment  But 
neither  time  nor  plAce,  nor  person  present,  was  indicated  by 
the  question  (C.  C.  P.,  §  2054) ;  the  objection  made  to  the 
question  w&s  therefore  properly  sustained.  But  if  the  ruling 
was  erroneous  it  was  error  without  injury,  because  witness 
did  subsequently  answer  a  like  question,  without  objection. 
'  Judgment  and  orders  appealed  from  affirmed. 

Morrison,  C.  J.,  and  Myrick,  Ross,  Sharpstein,  and  Mc- 
KlNSTRY,  JJ.,  concurred. 


[No.  7,471. — Department  One.] 
November  21,  18S2. 

JOHN  F.  LANG  v.  MARGARETTE  SPECHT  et  al. 

Seryiob  of  Tbanscbipt  P&intsd  wjyEB,  DiREcnoy  of  Clerk^Rules  of 
Supreme  Court. — Under  Rule  10  of  this  Court  it  has  been  the  uniform 
practice,  where  the  written  transcript  has  been  transmitted  to  the  Clerk 
within  the  forty  days  fixed  by  Rule  2,  or  any  extension  of  such  period, 
to  require  only  the  service  upon  respondent  mentioned  in  Rule  10;  that 
18,  service  of  copy  of  the  transcript  after  the  same  has  been  printed 
nnder  the  direction  of  the  Clerk.  The  rules  do  not  require,  in  such  case, 
service  of  the  transcript  before  it  is  printed. 

Statute  of  Limitations  when  Defendant  Absent  from  State,  on 
KoTB  Executed  out  of  This  State.— The  defendant  S.  pleaded  the 
Statute  of  Limitations. 
HM:  As  the  note  was  executed  in  the  State  of  Nevada,  and  there  is  no 
pretense  that  the  defendant  openly  visited  California  more  than  two 
years  before  the  commencement  of  the  action,  the  Court  below  properly 
found  against  the  defendant  as  to  the  bar  of  the  statute. 
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FiNDiKG — TtJLAiiTS<3 — FINDINGS'  MUST  CovEB  THE  l88X7XS.-^Theaetion  is  OD 
a  promisaory  note  against  the  defendant  S.,  who  alone  was  served,  a» 
joint  maker  with  one  K.,  hroaght  by  the  plaintiff  an  indorsee  of  the  in- 
dorsees of  the  payees  in  the  nofe*  The  complaint  contains  no*  statement 
of  facts  which  would  svggest  that,  as  Between  themselYes,  tL  was  onl;^ 
surety  for  S.,  and  that  us  each  surety  he  had  taken  up  ther  note,  and 
Assigned  his  right  of  actios  against  S,  The  answer  of  S.  avers  paymenM 
of  the  jiote  by  K.  The?  Court  below  found  "that  the  payment  made  by 
K.  &  Co.,  was  for  the  benefit  of  the  defendant, *'^  '^'and  that  the  payment 
was  made  by  the  firm  of  Kr  k  Co.,  in  liquidation  of  the  dehty  and  that 
having  paid  the  same  as  surety,  %%8  assignee  is  eotitled  to  recover  against 
his  co-obligor,  S.,  and  that  the  assignment  to  the  plaintiff  was  made  in 
good  faith,  and  for  a  valuable  eoasideration,*  and  that  he  is  entitled  ta 
Judgment  for  one  thousand  two  hundred  and  fifty-three  dollars.'^  ' 
HM:  1.  If  these  findings  could  be  read  in  connection  with  the  evidenee 
in  the  case,  they  would  be  strongly  suggestive  of  paymentr 

2.  But  since  they  can  not  be  so  read,  and  they  can  not  possibly  be 
oonstmed  as  determining  that  K.  did  not  pay  the  note,  the  Court,  there* 
fore,  failed  to  find  on  the  issue  of  payment, 

3.  But  if  they  could  be  construed  as  finding  that  K.,  as  surety,  paid 
the  note  for  the  bonefit  of  S.,  and  that  he  transferred  U>  the  plaintiff  hx9 
right  to  recover  of  S.,  the  findings  would  be  entirely  unsupported  by, 
and  outside  of,  the  pleadings  in  the  case. 

Appeal  by  defendant  Specht  from  the  judgment  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco, 
and  from  an  order  denying  a  motion  for  a  new  triaL    Hunt,  J, 

Action  on  promissory  note.  The  action  was  commenced 
August  5,  1879,  by  the  plaintiff,  as  indorsee  of  one  John  L 
Koster,  who  was  the  indorsee  of  Lonkey  &  Smith,  the  payees 
of  the  note,  against  the  defendant,  Margarette  Specht,  upon 
a  note  executed  by  her  and  one  A.  M.  Kruttschnitt,  jointly, 
November  26, 1875,  payable  ninety  days  after  date,  for  six 
hundred  and  ten  dollars  and  forty-seven  cents,  with  interest 
at  tile  rate  of  two  per  cent,  per  month  from  date  until  paid. 
Although  named  in  the  complaint  as  one  of  the  defendants,  no 
judgment  was  asked  in  the  prayer  of  the  complaint  against 
the  defendant  Kruttschnitt.  Judgment  was  given  April  21, 
1880,  by  the  Court  against  the  defendants,  after  trial,  as  to 
defendant  S.,  for  the  sum  of  one  thousand  two  hundred  and 
fifty-three  dollars,  and  costa  The  defendant  S.,  after  mov- 
ing for  a  new  trial,  took  this  appeal  on  the  thirteenth  day  of 
September,  1880.  On  the  last  day  for  filing  the  transcript  on 
appeal  with  the  Clerk  of  the  Supreme  Court,  the  appellant 
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filed  a  written  transcript,  sfi  provided  in  Rale  10  of  this 
Court,  with  the  Clerk,  to  have  the  same  printed,  served, 
and  filed  as  therein  required.  The  service  of  the  transcript 
as  printed,  was  made  upon  the  attorney  for  the  respondent 
on  the  twenty-third  day  of  December  following.  The  re- 
spondent moved  in  this  Court,  upon  aflBidavits  and  notice,  to 
dismiss  the  appeal  for  failure  to  serve,  and  file  the  transcript 
in  time.  The  other  facts  are  stated  in  the  opinion  of  the 
Court.  After  the  decision  in  department,  a  petition  for  re- 
hearing in  bank  was  presented  and  denied. 

F.  J.  CastUhnn  and  T,  C,  Van  Nesa^  for  Appellant 

As  to  the  first  defense,  the  evidence  shows  that  the  note 
was  made  in  the  State  of  Nevada,  on  the  twenty-sixth  day 
of  November,  1875,  and  that  it  became  due  on  February  24, 
1876.  The  action  was  brought  August  5, 1879,  more  than 
two  years  after  the  making  of  the  note.  The  Civil  Code  (§ 
339,  subd.  1)  provides  that  an  action  upon  an  instrument  in 
writinp^  executed  out  of  this  State  is  barred  in  two  years. 
Respondent  claims  that  Mrs.  Specht  was  al^ent  from  the 
State  for  at  least  two  years  (a  fact  not  denied),  and  that 
therefore  Section  351  of  the  Civil  Code  applies. 

Appellant,  however,  contends  that  the  last-named  section 
does  not  apply,  because  the  note  in  suit  was  made  out  of  this 
State,  between  non-residents  thereof.  If  it  be  held  as  apply- 
ing to  non-residents,  the  result  will  be  that  they  will  enjoy 
greater  privileges  than  residents  themselves  enjoy.  To  illus- 
trate: The  payee  of  a  note  made  in  Nevada  (supposing  Neva- 
da's law  of  limitations  to  be  identical  with  our  own)  can  hold 
a  note  made  in  Nevada  for  three  years,  eleven  months,  and 
twenty-five  days,  and  can  then  bring  the  note  to  California, 
where,  according  to  respondent's  theory,  the  note  will  not  be 
barred  imtil  the  maker  has  been  in  California  for  two  years. 
The  presumption  is  that  the  Legislature  never  contemplated 
conferring  greater  privileges  on  non-residents  than  on  resi- 
dents. In  support  of  this  proposition  we  refer  to  the  follow- 
ing decisions:  Beardsley  v.  SouthToayd,  3  Green  (N.  J.)  Law, 
171 ;  Taberrer  v.  Brentnail,3'BaTT.  (N.  J.)  262;  Wood  v.  Leslie, 
6  Vroom  (N.  J.),  472;  Hyman  v.  Baym,  83  HI.  256;  Hole  v. 
Lawrence,  1  Zab.  (N.  J.)  714.  ^         , 
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The  Court  found  that  Eruttschnitt  signed  the  note  as  in- 
dorser  or  surety  for  appellant.  This  finding  is  outside  of  the 
issues,  as  the  pleadings  show.  It  has  been  repeatedly  held 
that  a  finding  outside  of  the  issues  does  not  warrant  a  judg- 
ment. {Devoe  v.  Devoe,  51  CaL  543;  Morenkout  v.  Barron, 
42  id.  603;  Orem  v.  Chandler,  54  id.  626.)  The  pleadings 
admit  that  Kruttschnitt  and  Mrs.  Specht  signed  and  were 
makers  of  the  note.  A  finding  which  negatives  the  existence 
of  a  fact  admitted  by  the  pleadings  is  a  finding  against  the 
evidence,  and  the  judgment  rendered  thereon  is  erroneous. 
{Burnett  v.  Steams,  33  CaL  468;  HiU  v.  Den,  54  id.  20; 
Tracy  v.  Craig,  55  id.  91 ;  Silvey  v.  Neary,  reported  in  voL 
8,  p.  677,  P.  C.  L.  J.) 

In  Murdoch  et  al.  v.  Clarke,  59  CaL  683,  this  Court  used 
the  following  language:  "  It  was  said  in  the  case  of  Green  v. 
Covillaud,  10  Cal.  332,  that  a  plaintiff's  case  can  not  be  better 
as  proved,  than  it  is  €ts  stated.  It  is  a  cardinal  rule  in  equity, 
as  in  all  pleading,  that  the  allegata  and  probaia  must  agree, 
and  that  averments  material  to  the  case,  omitted  from  the 
pleading,  can  not  be  supplied  by  the  evidence,  or,  as  said  in 
Woodcock  V.  Bennett,  1  Cowen,  711 ;  S.  C,  13  Am.  Dec.  568, '  in 
a  Court  of  Chancery,  every  material  allegation  should  be  put 
in  issue  by  the  pleadings.'  Thus  in  Bank  of  U.  S,  v.  Schultz, 
3  Ohio,  62,  it  was  held  that  *a  party  can  not  travel  out  of  the 
matter  alleged  in  his  bill  to  make  a  ground  of  relief;. and  ac- 
cordingly the  court,  even  upon  an  agreed  state  of  facts,  re- 
fused to  find  upon  facts  not  put  in  issue  by  the  bill.'  And  in 
a  more  recent  case  Morenhout  v.  Barron,  42  Cal.  605,  the 
Court  says:  'The  complaint  does  not  aver  the  agreement  re- 
serving the  right  to  rescind,  which  is  found  by  the  Court.  A 
finding  is  useless  and  idle,  unless  the  facts  found  are  within 
the  issues;  and  a  judgment  based  upon  such  facts  can  not  be 
sustained.'" 

If  the  Court  finds  contrary  to  the  facts  admitted  by  the 
answer,  the  findings  must  be  disregarded.  {McDonald  v.  M. 
F.  HoTnestead  Assodaiion,  51  CaL  210;  Gregory  v.  Nelson,  41 
id.  278;  Bradbv/ry  v.  Cronise,  46  id.  287;  Marks  v.  Sayward, 
50  id.  57;  Devoe  v.  Devoe,  51  id.  543.)  If  a  finding  is  incon- 
sistent with  the  judgment,  it  is  fatal,  without  an  exception. 
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{Lucas  V.  San  Francisco,  28  Cal.  591;  Burnett  v.  Steams,  33 
id  468;  Solomon  v.  Reese,  34  id.  28.) 

In  the  case  at  bar,  there  is  a  finding  that  Elruttschnitt 
signed  as  surety,  and  yet  the  judgment  is  against  both  the 
obligors.  A  finding  "that  all  the  material  facts  set  forth  in 
this  complaint  are  true/'  will  not  support  a  judgment  {Ladd 
V.  Tully,  61  Cal.  277.)  If  findings  do  not  respond  to  the  is- 
sues, the  judgment  will  be  reversed.  {Roeding  v.  Perasso, 
7  P.  C.  L.  J.,  153.)  Where  findings  are  contradictory  upon  a 
material  point  the  judgment  can  not  be  sustained.  (Manly 
V.  Howlett,  55  CaL  94) 

John  C.  Bwrch,  for  Respondent 

1.  It  is  admitted  that  appellant  made  said  note,  so  that  the 
burden  of  proof  of  all  matters  of  defense  devolves  upon  the 
defendant  (Lindsley  v.  Europ.  Pet.  Co.,  3  Lans.  N.  Y.  176.) 
10  Abb.  Pr.,  N.  &,  107 ;  41  How.  Pr.  56 ;  Hereth  v.  Smith,  33 
Ind.  514.)  Appellant,  being  on  her  way  to  Europe,  made  the 
note  at  Virginia  City,  Nevada,  and  left  for  Germany  the  next 
day,  and  remained  away  until  just  before  suit  was  brought, 
August,  1879.  It  also  appears  that  her  place  of  residence  is 
and  was  San  Francisco.    There  is  nothing  in  the  first  point 

2.  In  Bosquett  v.  Crane,  51  CaL  505,  this  Court  held  that 
the  findings  may  be  amended  on  remittitur.  In  Le  Clert  v. 
Oullahan  et  al.,  52  id.  253,  where  the  findings  were  silent  on 
a  material  issue,  the  case  was  remanded  for  further  findings. 
But  here  the  new  matter  set  out  in  the  answer  is  wholly  im- 
material and  constitutes  no  defense.  In  McCourtney  v.  For- 
tune, 57  id.  616,  Justice  McKee,  speaking  for  the  Court,  held, 

.*  *  ♦  "If  there  be  no  finding  on  a  material  issue,  the 
judgment  can  not  be  sustained."  {Phipps  v.  Harlan,  53  id. 
87.)  "But  a  judgment  will  not  be  reversed  on  that  ground, 
where  the  want  of  a  finding  on  a  particular  issue  is  not  preju- 
dicial to  the  appellant"  (C.  C.  P.,  §  475)  No  substantial 
right  being  afiected  (Johnson  v.  Perry,  53  CaL  354),  the 
judgment  should  be  affirmed. 

We  submit  that  the  appeal  fn  this  case  appears  to  have 
been  taken  for  delay.  It  is  without  merit,  and  damage  should 
be  imposed.    (C.  C.  P.,  §  957) 
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The  Court: 

Under  rule  ten  of  this  Court  it  has  been  the  uniform  prac- 
tice, where  the  written  traascript  has  been  transmitted  to  tho 
Clerk  within  the  forty  days  fixed  by  rule  two,  or  any  exten- 
sion of  such  period,  to  require  only  the  service  upon  respond- 
ent mentioned  in  rule  ten,  that  is,  service  of  copy  of  the 
transcript  after  the  same  has  been  printed  under  the  direction 
of  the  clerk.  The  rules  do  not  require,  in  such  case,  service 
of  the  transcript  before  it  is  printed. 

The  note  sued  on  was  executed  in  the  State  of  Nevada,  and 
there  is  no  pretense  that  defendant  Specht  openly  visited 
California  more  than  two  years  before  the  commencement  of 
the  action.  The  Court  below  properly  found  against  defend- 
ant upon  the  plea  of  the  Statute  of  Limitations. 

The  complaint  alleges  the  execution  of  the  promissory  note 
by  defendants  Specht  and  Kruttschnitt  as  joint  makers.  It 
contains  no  statement  of  facts  which  would  suggest  that,  as 
between  themselves,  Kruttschnitt  was  surety  only  for  Specht, 
and  that  as  such  surety  had  taken  up  the  note  and  assigned 
his  right  of  action  against  his  principal.  The  complaint 
alleges  that  the  payees  indorsed  to  plaintiff's  indorsers.  The 
answer  of  Specht  avers  payment  of  the  note  by  Blruttschnitt. 
The  Court  found  that  Kruttschnitt  signed  the  note  as  surety 
for  Specht. 

There  is^  no  finding  upon  the  issue  of  payment,  nor  any 
finding  relating  to  the  matter  of  payment,  except  the  follow- 
ing: "I  further  find  that  the payrnent  made  by  Kruttschnitt 
cfe  Co.,  was  for  the  benefit  of  the  defendant "  (the  only  defend- 
ant served  was  Specht), "  and  that  the  payment  was  made  by 
the  firm  of  Bjruttschnitt  &  Co.,  in  liquidation  of  the  debt,  and* 
that  having  paid  the  same  as  surety,  his  assignee  is  entitled 
to  recover  against  his  co-obligor,  Margarette  Specht,  and  that 
the  assignment  to  John  F.  Lang,  the  plaintiff)  was  made  in 
good  faith  and  for  a  valuable  consideration,  and  that  he  is  en- 
titled to  judgment  for  one  thousand  two  hundred  and  fifty- 
three  dollars.*' 

From  the  amount  of  the  judgment  it  would  appear  that  it 
was  intended  to  allow  for  the  amount  paid  to  the  payees  or 
holders  of  the  note  by  some  party  or  parties  with  legal  inter- 
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est  thereon.  But,  as  we  have  seen,  the  action  is  brought  on 
the  note.  If  we  read  the  finding  in  connection  with  the  evi- 
dence to  which  it  seems- to  refer,  payment  is  found.  But  this 
can  not  properly  be  dona  Separated  from  the  reference  to 
"  the  payment  made  by  Banittschnitt  &  CJo." — a  payment  not 
previously  mentioned  in  the  findings — ^and  the  proposition  of 
law  inserted  into  the  finding,  that  Bjnttschnitt  &  Co.,  "  hav- 
ing paid  the  same  in  liquidation  of  the  debt,  his  assignee  is 
entitled  to  recover,"  there  is  certainly  no  direct  finding  that 
the  note  was  not  paid  by  Kruttschnitt,  who  was  joint  maker 
as  to  the  payeea  In  brief,  the  findings,  so  far  as  they  go,  are 
strongly  suggestive  of  a  payment  of  the  note  by  Kruttschnitt; 
they  can  not  possibly  Be  construed  as  determining  that  Krutt- 
schnitt did  not  pay  the  note.  The  Court,  therefore,  failed  to 
find  upon  the  issue  of  payment 

The  findings — ^if  they  could  be  construed  to  be  that  Krutt- 
schnitt, as  surety,  paid  the  note  for  the  benefit  of  defendant 
Specht,  and  that  he  thereupon  transferred  his  right  to  recover 
of  defendant  Specht  to  plaintiff" — would  be  utterly  unsupported 
by  the  averments  of  the  complaint  and  entirely  outside  of  the 
pleadings. 

Judgment  and  Order  reversed  and  cause  remanded  for  a 
new  trial 


[No.  7,454.— Department  One.] 
November  22, 1882. 

C.  ROSENKRANZ  u  PHILIP  WAGNER  et  aiI 

•  Undbr  Mechanic's  Libn  Law,  Sub-contractor's  Libn  is  Subordinate  to 
Contract  of  the  Original  Contractor — Complaint  Insufficient. — 
Action  of  foreclosure  of  mechanic's  lien  by  the  plaintiff  as  sub-contmtor 
under  one  W.,  the  original  contractor,  against  the  defendants,  Wagner 
and  wife,  owners  of  the  premises.  The  complaint  failed  to  state  that 
anything  was  due  from  the  defendants  Wagner  and  wife  to  the  origiual 
contractor  when  plaintiff's  lien  was  filed  or  that  defendants  were  notified 
or  had  any  knowledge  of  the  claim  of  plaintiff  prior  to  the  payment  in 
full  of  the  amount  due  to  the  orignal  contractor  under  his  contract. 
Held:  The  complaint  contains  no  statements  of  a  cause  of  action. 
Id. — Finding  outside  of  Issue.— The  Court  below  found  as  a  fact  that  the 
defendants,  Wagner  and  wife,  were  notified  orally  and  in  writing  that 
the  phuntiff  had  performed  work  eta,  for  which  he  claimed  sixty  dollars 
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and  eighteen  cents  be/ore  defendants  made  the  second  payment  of  ^ve 
hundred  dollars  to  the  contractor.  Held:  This  finding  is  entirely  without 
the  issues  made  by  the  pleadikigs. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.    Latimer,  J. 

Action  of  foreclosure  of  mechanic's  lien.  In  the  complaint 
it  was  alleged,  "that  the  defendant  Philip  Wagner  is,  and  at 
all  the  times  herein  mentioned  was,  the  owner  of  the  land  and 
premises  situate/*  etc.  (Here  follows  the  description  of  the 
premises.) 

"  That  prior  to  the  twentieth  day  of  November,  1877,  said 
defendant,  Wagner,  had  employed  defendant,  Walsh,  as  an 
original  contractor,  to  improve,  alter,  and  repair  a  certain 
building  or  dwelling-house  on  said  lands,  for  him,  defendant, 
Wagner.  That  defendant,  Walsh,  went  on  under  said  em- 
ployment, and  took  charge  of  and  improved,  altered,  and  re- 
paired said  building  on  said  land  for  said  defendant  That 
under  the  direction,  and  with  the  knowledge  of  said  defend- 
ant Wagner,  defendant  Walsh  employed  plaintiff  to  labor  on 
said  building  as  a  tinsmith,  and  to  furnish  the  materials  for 
all  the  tin  work  thereon,  namely,  tin  and.  galvanized  iron,  and 
promised  to  pay  said  plaintiff  in  gold  coin  upon  the  termina* 
tion  of  his  said  labor,  and  for  his  said  materials  furnished, 
what  the  same  might  be  reasonably  worth.  That,  in  consid- 
eration of  said  promise,  said  plaiatiff  went  on  .and  performed 
the  labor  and  furnished  the  materials,  consisting  of  tin  and 
galvanized  iron,  required  in  the  performance  of  all  said  tin 
work,  between  the  twentieth  day  of  November  and  the  elev- 
enth day  of  December,  1877,  and  all  said  materials  were 
actually  used  in  the  said  improvement,  alteration,  and  repair 
of  said  structure.  That  the  amount  of  said  labor  and  mate- 
rials furnished  were  reasonably  worth  the  sum  of  sixty  dol- 
lars and  eighteen  cents ;  that  no  part  of  said  sum  has  ever 
been  paid  to  said  plaintiff,  and  that  there  remains  due  said 
plaintiff  the  sum  of  sixty  dollars  and  eighteen  cents  gold  coin 
therefor.  That  on,  to  wit,  the  fifteenth  day  of  January,  1878, 
said  building  was  completed,  and  within  thirty  days  there- 
after, to  wit,  on  the  seventeenth  day  of  January,  1878,  said 
plaintiff  filed  for  record  with  the  County  Recorder  of  said 
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city  and  county,  a  claim  in  writing,  containing  a  true  statement 
of  his  demand  for  said  work  and  materials,  after  deducting 
all  just  credits  and  offsets,  and  showing  that  said  sum  of  sixty 
dollars  and  eighteen  cents  in  gold  coin  was  justly  due  to  him, 
said  plaintiff,  for  his  said  labor  and  materials  furnished,  and 
also  setting  forth  in  said  claim  the  name  of  the  owner  of  said 
premises,  to  wit,  Philip  Wagner,  and  also  the  name  of  the 
person  by  whom  he,  said  plaintiff,  was  so  employed,  to  wit, 
George  Walsh ;  with  a  statement  of  the  terms,  time  given, 
and  conditions  of  his  said  contract,  and  also  a  description  of 
the  property  to  be  charged  with  his  lien,  sufficient  for  identi- 
fication, which  claim  was  verified  by  the  oath  of  said  plaintiff 
and  was  thereupon  recorded  in  said  Recorder's  office. 

"  Plaintiff  further  avers  that  the  whole  of  said  land  is  neces* 
sary  for  the  convenient  use  and  occupation  of  said  building. 
That  he,  plaintiff,  paid  two  dollars  and  seventy-five  cents  for 
the  said  recording  and  verification  of  said  claim ;  that  one . 
hundred  dollars  is  a  reasonable  attorney's  fee  for  plaintifi^s 
attorney  in  this  action,  and  that  ninety  days  have  not  elapsed 
since  the  filing  and  recording  of  said  claim.  That  said  de- 
fendants, Mary  Wagner,  L  Wells,  Bass,  Doe,  Roe,  White,  and 
Black,  have  each  some  claim  against  or  lien  upon  said  prem- 
ises.   Wherefore  plaintiff  prays  judgment,"  etc. 

The  defendants,  Philip  and  Mary  Wagner,  after  denying 
specifically  the  allegations  of  the  complaint  in  their  answer, 
alleged  substantially  as  follows :  That  the  property  belonged 
to  Mary  Wagner,  the  wife  of  Philip;  that  the  original  con- 
tractor was  one  Ivory  Wells  and  not  G.  Walsh ;  that  plaintiff 
contracted  with  Wells  to  do  the  tin  work,  etc.,  on  the  house 
for  a  fixed  compensation ;  that  he  failed  to  comply  with  his 
contract  and  abandoned  it ;  that  Wells'  agreement  with  the 
defendants  was  to  furnish  labor  and  materials  and  make  the 
improvements  upon  the  premises  for  one  thousand  five  hun- 
dred dollars,  payable  in  three  equal  installments,  as  the  work 
progressed  and  upon  the  production  of  the  certificate  of  an 
architect  showing  due  performance;  that  after  the  second 
payment  to  Wells  he  also  abandoned  the  contract,  and  they, 
the  defendants,  as  authorized  by  the  agreement,  after  three 
days'  notice  to  Wells,  hired  other  parties  and  completed  the 
improvements  at  a  cost  to  them  of  four  hundred  and  thirty- 
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two  dollars  and  twenty-three  cents,  leaving  a  balance  of  the 
original  contract  price  in  their  hands  of  sixty-seven  dollars 
and  sevBnty-seven  cents,  which  amount  they  had  offered  to 
pay  to  the  plaintiff  and  the  other  claimants  of  lien^,  but  as 
they  refused  to  take  it  the  defendants  offered  to  pay  the  sum 
into  Court 

The  eleventh  finding  is  as  follows:  That  after  the  work  had 
progressed  so  far  as  to  entitle  said  Wells  to  said  certificate  of 
the  architect  entitling  him  to  demand  the  said  second  pay- 
ment of  five  hundred  dollars,  to  wit,  on  the  twenty-seventh 
day  of  December,  1877,  said  plaintiff  notified  orally  and  in 
writing  said  defendants,  Wagner  and  Wagner,  that  he  had 
performed  the  work,  etc.,  for  which  he  claimed  said  sixty 
dollars  and  eighteen  cents,  and  had  not  been  paid  by  said 
Wells,  and  requested  payment  therefor ;  that  thereupon  both 
of  said  Wagners  told  him  he  should  be  paid,  and  advised  him 
to  file  a  mechanic's  lien  therefor* 

J.  C.  Bates,  for  Appellant. 

21  F.  Bachelder,  for  Respondent, 

The  Court: 

The  Court  below  found  as  a  fact,  defendants  were  notified 
orally  and  in  writing,  that  plaintiff  had  performed  work,  etc., 
for  which  he  claimed  sixty  dollars  and  eighteen  cents,  before 
defendants  made  the  payment  of  five  hundred  dollars  to  the 
contractor. 

The  finding  is  entirely  without  the  issues  made  by  the 
pleadings.  The  complaint  fails  to  allege  that  anything  was 
due  from  defendants  to  the  original  contractor  when  plaint- 
iff's lien  was  filed,  or  that  defendants  were  notified  or  had 
any  knowledge  of  the  claim  of  plaintiff,  prior  to  the  payment 
in  full  of  the  amount  due  to  the  original  contractor  imder  his 
contract  The  complaint  contains  no  statement  of  a  cause  of 
action.  (Renton  v.  Cordey,  49  Cal.  187;  Wells  v.  CaJin,  51  id. 
423;  Dingley  v.  Greem,  54  id.  333.) 

Judgment  aflSrmed. 
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[No.  7,324.— Department  One.] 
November  2%  1882. 

PATRICE  HANLT  v.  JAMES  KELLY  et  al. 

EltECTiov—EsTOPFBL— Trust— Equity. — ^Tbe  amended  complaint  showed  in 
Bubstonce,  that  in  1873  plaintiffrecovered  a  judgment  against  the  defend- 
ant, James  Kelly,  which  judgment  established  a  trust  in  favor  of  the 
plaintiff  as  to  certain  money  deposited  in  1865  by  plaintiff  with  defend- 
ant, James  Kelly,  repayable  on  demand;  that  demand  was  made  in  1872, 
and  defendant  refused  to  pay,  etc.;  that  the  money  was  invested  as  part 
payment  in  the  purchase  by  Kelly  of  a  lot  of  land  in  his^wn  name,  and 
upon  which  a  declaration  of  homestead  was  subsequently  made  by  him. 
And  the  prayer  of  the  amended  complaint  was,  that  it  be  adjudged  that 
K.  held  suoh  portion  of  the  lot  in  trust  for  plaintiff  as  the  trust  money 
bears  to  the  whole  purchase  price  of  the  lot,  etc  Tlie  allegation  with 
reference  to  the  investment  of  the  trust  moneys  by  KcUy  in  the  lot  of 
land,  is:  That  whilst  said  trust  money  has  been  so  as  aforesaid  in  the 
hands  of  the  said  James  Kelly,  he,  the  said  James  Kelly,  has  inYested 
the  same  and  its  prooeedj),  etc 
Held :  For  aught  that  appears,  the  investment  was  made  with  full  knowl- 
edge on  the  part  of  the  plaintiff  before  the  action  was  brought  to  recover 
tho  amount  deposited,  with  interest,  which  resulted  in  the  judgment  in 
the  action  at  law,  and  since  facts  are  alleged  showing  that  the  plaintiff 
had  complete  information  respecting  the  amount  and  condition  of  the 
trust  fund,  he  must  be  held  to  have  elected  his  remedy  at  law,  and  es- 
topped from  pursuing  in  equity  the  fund  into  the  homestead. 

Appeal  by  the  plaintiff  from  a  judgment  in  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.    Hunt,  J. 

Action  to  declare  and  enforce  a  trust  as  against  the  de- 
fendants James  Kelly  and  Mary  Kelly,  his  wife.  The  third 
amended  complaint  of  the  plaintiff  sets  forth:  That  on  the 
nineteenth  day  of  March,  1873,  at  said  City  and  County  of 
San  Francisco,  in  an  action  in  the  Nineteenth  District  Court, 
the  plaintiff  recovered  a  judgment  against  the  defendant, 
James  KeUy,  which  judgment  conclusively  established  that 
on  or  about  September,  1865,  at  said  City  and  County  of  San 
Francisco,  the  plaintiff,  through  his  wife,  deposited  with  said 
defendant,  Jamies  Kelly,  through  the  wife  of  the  latter,  six 
hundred  dollars,  in  lawful  money  of  the  United  States,  being 
money  of  said  plaintiff,  which  money  the  said  defendant 
James  Kelly  personally  received,  to  be  held  and  safely  kept 
by  him  in  trust  for  said  plaintiff  until  the  same  should  be 
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thereafter  demanded  of  him  by  said  plaintiff,  and  upon  such 
demand  to  be  returned  and  paid  over  to  said  plaintiff;  that 
such  demand  was  made  by  said  plaintiff  upon  said  defendant 
James  Kelly,  on  the  twenty-first  day  of  May,  1872;  that  said 
defendant  James  Kelly  had  never  returned  or  paid  over  to 
said  plaintiff  said  sum  of  money  or  any  part  thereof,  and  that 
there  was  then  due  from  said  defendant  James  Kelly  to  said 
plaintiff,  on  account  of  said  trust  money  and  interest  thereon, 
the  sum  of  six  hundred  and  thirty-four  dollars  and  eighty- 
two  cents,  together  with  the  sum  of  seventy-nine  dollars  and 
seventy-five  cents  for  said  plaintiffs  costs  and  disbursements 
in  that  action.  That  no  part  of  said  trust  money,  nor  of  any 
interest  thereon,  nor  of  the  above-mentioned  costs  and  dis- 
bursements has  ever  been  paid  by  the  said  James  Kelly  to 
plaintiff.  That,  whilst  said  trust  money  has  been  so  as  afore- 
said in  the  hands  of  the  said  James  Kelly,  he,  the  said  James 
Kelly,  has  invested  the  same  and  its  proceeds  (with  two  hun- 
dred and  seventy-five  dollars  money  of  the  said  James  Kelly),in 
the  purchase  of  a  certain  lot  of  land  (here  follows  a  description 
of  the  land);  and  that  said  James  Kelly  has  taken  the  deed  of 
conveyance  of  said  lot  in  the  sole  name  of  himself,  the  said 
James  Kelly,  which  deed  has  been  duly  recorded  in  the 
Recorders  office,  and  is  now  of  record  therein;  and  that 
since  the  execution  and  recording  of  said  deed,  he,  the  said 
James  Kelly,  has  executed  and  acknowledged  before  a  Notary 
Public,  so  as  to  entitle  the  same  to  be  recorded,  and  has  since 
caused  to  be  recorded  in  the  same  Recorder's  office,  an  instru- 
ment of  writing,  purporting  to  be  a  "  declaration  of  home- 
stead." That  by  the  placing  of  said  "  declaration  of  home- 
stead," by  the  said  James  Kelly,  on  file  in  said  Recorder's  office, 
the  said  defendant  Mary  Kelly,  who  was  then  and  is  now  the 
wife  James  Kelly,  has  become  and  claims  to  be  interested  in 
said  lot  of  land  is  a  necessary  party  to  this  action,  but  has 
no  interest  whatever  in  said  lot,  otherwise  than  under  and  by 
virtue  of  said  "declaration  of  homestead."  That  the  said 
James  Kelly  holds  and  is  in  the  possession  and  enjoyment  of 
the  said  lot  of  land  and  improvements  thereon.  That  there 
is  now  due  from  said  James  Kelly  to  this  plaintiff  the  whole 
amount  of  said  trust  money,  with  interest  thereon,  at  the 
rate  of  seven  per  cent,  per  annum,  from  the  date  of  said  de- 
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mand,  to  wit,  from  said  twenty-first  day  of  May,  1872,  to 
the  present  time,  together  with  said  sum  of  seventy-nine  dol- 
lars and  seventy-five  cents,  the  above-mentioned  costs  and 
disbursements.  Wherefpre,  said  plaintiflf  prays  that  the  said 
James  Kelly  be,  by  this  honorable  Court,  adjudged,  decreed, 
and  declared  to  have  been  from  the  time  of  his  purchase  of 
said  lot  of  land,  and  to  be  now  a  trustee  of  such  proportion 
of  the  title  thereof,  for  the  use  and  benefit  of  this  plaintiff*,  as 
said  trust  money  and  the  interest  accrued  thereon,  bears  to 
the  whole  purchase  money  of  said  lot ;  and  that  it  be  ad- 
judged, decreed,  and  declared  that  this  plaintiff^  has  an  in- 
terest in  said  lot  and  a  lien  thereon,  to  the  extent  and  for  the 
repayment  to  this  plaintiff  of  the  amount  of  said  trust  money 
and  all  interest  now  due  or  which  shall  hereafter  become  due 
thereon,  together  with  said  plaintiff's  costs  and  disbursements 
aforesaid,  and  of  this  action ;  that  said  "  declaration  of  home- 
stead" be  adjudged  and  declared  of  no  force  or  effect  as 
against  this  plaintiff  and  his  interest  in  and  lien  upon  said 
lot  of  land,  for  and  on  account  of  said  trust  money,  interest 
thereon,  and  costs  aforesaid;  and  that  by  the  order,  direction, 
and  decree  of  this  honorable  Court,  said  lot  of  land,  with  the 
improvements  thereon,  be  sold  by  the  Sheriff  of  said  city  and 
county,  and  the  amount  of  said  trust  money,  together  with 
all  interest  which  shall  then  be  due  thereon,  at  the  rate  afore- 
said; and  said  plaintiff*s  costs  and  disbursements  aforesaid, 
be  thereupon  paid  by  said  Sheriff  to  this  plaintiff  out  of  the 
proceeds  of  such  sale,  and  tKat  said  plaintiff  have  such  fur- 
ther and  other  remedy  and  relief  in  the  premises  as  shall  be 
consistent  with  law  and  equity. 

To  this  amended  complaint  the  defendants  separately  de- 
murred; the  defendant  James  Kelly  assigning  the  following 
grounds:  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  this,  that  it  does  not  appear 
that  this  Court  acquired  jurisdiction  to  render  said  judgment, 
as  set  forth  in  subdivision  3  of  said  complaint,  or  otherwise, 
against  this  defendant;  and  that  as  to  said  trust,  the  same 
was  merged  in  said  judgment.  That  said  complaint  is  indefi- 
nite and  uncertain,  because  it  is  uncertain  which  is  the  cause 
of  action  relied  upon,  the  loan  of  said  money  on  trust  and  the 
refusal  to  pay  the  same  on  demand,  or  the  judgment  recovered 
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thereon;  also,  it  is  uncertain  when  said  moneys  were  invented 
in  said  homestead  lot,  whether  before  or  after  said  judgment; 
also,  it  is  uncertain  when  he  obtained  the  deed  therefor  to 
himself,  or  when  the  same  was  acknowledged  or  recorded, 
whether  before  or  since  the  commencement  of  this  suit;  or 
when  said  declaration  of  homestead  was  made,  before  or  since 
said  judgment,  or  before  or  since  the  commencement  of  this 
suit;  also,  it  is  uncertain  when  Mary  Kelly  became  imerested 
therein,  before  or  since  the  commencement  of  this  suit,  or 
rendition  of  said  judgment 

The  defendant  Mary  Kelly  assigned  the  following  grounds 
of  demurrer:  That  said  complaint  does  not  state  a  cause  of 
action  as  against  this  defendant.  That  said  complaint  is  in- 
definite and  uncertain,  in  the  respects  set  forth  in  the  second 
subdivision  of  James  Kelly's  demurrer,  herewith  served  and 
filed.  That  said  cause  of  action  against  this  defendant  is 
barred  by  the  provisions  of  subdivision  4  of  Section  338  of 
the  Code  of  Civil  Procedure  of  this  State;  also  by  the  pro- 
visions of  Section  343  of  same  Code;  also  by  the  provisions 
of  Section  336  of  same  Code;  also  by  the  provisions  of  sub- 
division 1  of  Section  339  of  same  Code. 

The  demurrers  were  sustained,  and  plaintifl^  failing  to 
amend,  judgment  was  given  in  favor  of  the  defendants. 

O.  Heinlen  aTid  N.  Soderberg,  for  Appellant. 

We  think  it  apparent  that  the  statute  of  limitations  did 
not  run  in  favor  of  the  trustee  until  demand.  Citation  of 
authorities  is  needless.  This  case  is  on  principle  like  that  of 
Shinn  v.  McPheraon,  58  Cal  596. 

The  present  action  is  based  upon  the  facts,  which  we  aver 
were  conclusively  proved  and  established  by  the  judgment 
mentioned  in  the  complaint,  and  upon  the  additional  facts 
contained  in  the  present  complaint.  If,  upon  the  trial,  plaint- 
iff proves  all  of  those  facts,  he  will,  we  think,  clearly  be  en- 
titled to  the  relief  which  he  asks.  (2  Story's  Eq.,  §§  1215, 
1216  a,  1216  c,  1217, 1219, 1258, 1260,  1265.) 

Plaintiff  has  the  right  to  use  the  judgment  mentioned  in 
the  complaint,  as  not  only  proving  but  as  estopping  the  de- 
fendants from  denying  the  facts  upon  which  it  was  based. 
The  same  was  done  and  approved  by  the  Supreme  Court,  in 
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the  case  of  San  Francisco  v.  Spring  Valley  Water  Works,  39 
CaL  481,  482.  {People  v.  Supervisors  of  S.  F.,  27  id.  674, 676, 
679.) 

E.  A.  LawreTice,  for  Respondent 

The  Statute  of  Limitations  runs  on  a  certificate  of  deposit 
in  two  years,  and  also  on  a  note  payable  on  demand.  (Bruwr 
magim  v.  Tallant,  29  Cal.  503;  Morrison  v.  Mullin,  34  Pa. 
St.  12 ;  Estate  of  Galvin,  61  CaL  215;  Codman  v.  Rogers,  10 
Pick.  112.)  If  the  judgment  is  the  cause  of  action  stated 
{Anderson  v.  Mayers,  60  Cal.  625),  it  is  not  alleged  that  sum- 
mons was  served,  or  that  Kelly  appeared,  and  shows  no  juris- 
diction was  acquired  to  render  the  judgment  Plaintiff  has 
lost  his  right  to  bring  this  suit  by  laches.  He  has  acquiesced 
in  the  purchase  by  Kelly.  (2  Perry  on  Trusts,  850,  865,  869, 
870.) 

The  Court: 

The  demurrer  to  the  third  amended  complaint  was  properly 
sustained.  The  allegation  with  reference  to  the  investment 
of  the  trust  moneys,  by  defendant  James  Kelly,  in  the  lot  of 
land  described,  is:  "That  whilst  said  trust  money  has  been  so  as 
aforesaid  in  the  handsof  the  said  James  Kelly,  he,  the  said  James 
KeHy,  has  invested  the  same,"  etc.  For  aught  that  appears, 
the  investment  was  made  with  full  knowledge  on  the  part  of 
plaintiff  before  the  action  was  brought  to  recover  the  amoimt 
deposited,  with  interest,  which  resulted  in  the  judgment  at 
law,  and  facts  are  alleged  showing  that  plaintiff  had  complete 
information  with  respect  to  the  amount  and  condition  of  the 
trust  fund. 

Under  such  circumstances,  plaintiff  must  be  held  to  have 
elected  his  remedy. at  law,  and  to  be  estopped  from  pursuing 
in  equity  the  fund  into  the  homestead.  (See  2  Story's  Eq. 
Juris.  1097;  Dask  v.  VanKleeck,  7  Johns.  497;  S.  C,  5  Am. 
Dec.  291;  WeUs,  Fargo  <k  Co.  v.  Robinson,  13  Cal.  141.) 

Judgment  affirmed. 
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[No.  8,673.— In  Bank,] 
November  23,  1882. 

BELCHER  CONSOLIDATED  GOLD  MINING  COMPANY 
V.  AUGUSTINE  DEFERRARI  et  al. 

Ejxotuent — Damages — Findings — Estoppel  bt  Judgbcsnt. — ^The  oom- 
plaint  being  in  ejectment,  with  an  averment  of  damages,  the  Court  be- 
low failed  to  find  expressly  upon  the  issue  created  by  the  denial  of  that 
averment ;  but  no  judgment  was  rendered  for  damages. 
Held:  The  defendant  can  not  complain  of  omission  which  did  them  no  in 
jury.  The  judgment  will  bar  any  further  action  to  recover  the  same 
damages. 

Location  of  Mining  Claims— Estoppel  by  Deed— Judicial  Notice. — 
The  lower  Court  found  that,  on  a  certain  day,  the  plaintiff  became  the 
purchaser  by  '*deed  from  the  defendants  and  others,"  of  the  mining 
claims  described  in  the  complaint,  and  entered  into  possession  thereof. 
Held:  In  the  absence  of  proof  of  subsequently  acquired  title  from  a  para- 
mount source,  the  defendants  are  estopped  from  denying  that  they  and 
their  co-grantors  were  the  owners  of  and  entitled  to  the  possession  of  the 
mining  claims  at  the  execution  of  the  deed. 

Id. — ^Id. — ^Id. — As  the  appellate  Court  takes  notice  of  the  character  of  the 
property,  and  its  original  ownership  in  the  United  States,  defendants  are 
estopped  from  denying  that  they  and  their  co-grantees  (or  those  from 
whom  they  derived)  had  located  the  mines  in  accordance  with  the  laws 
of  the  United  States,  the  only  way  in  which  the  title  could  be  acquired. 

Woeb:  on  Mining  Claims — Fobpeitube. — ^The  lower  Court  found  that  in 
the  year  1880  plaintiff  expended  in  labor  on  the  two  olaims  one  hundred 
dollars,  and  in  January,  1881,  resumed  work  upon  the  claims  and  ex- 
pended in  labor  twenty-four  dollars  before  the  entry  and  location  of 
defendants  in  August,  1881. 
Held:  Under  Section  2324,  Revised  Statutes  of  the  United  States,  allow- 
ing resumption  of  work,  "after  failure  and  before  location,"  plaintiff's 
rights  were  not  forfeited  when  defendants  entered. 

Id.*>Id. — ^It  is  unnecessary  to  decide  that  an  attempt  to  assert  a  continuous 
right  may  be  based  upon  a  pretense  of  work,  so  plainly  a  sham  that  it 
will  be  disregarded,  as  here  the  work  done  was  actual  and  valuable. 

Id. — ^Id. — Forfeitures  and  denouncements  are  not  to  be  favored  by  basing 
them  upon  language  which  does  not  plainly  and  unmistakably  provide 
for  them. 

Appeal  from  a  judgment  for  the  plaintiff,  in  the  Superior 
Court  of  Tuolumne  County. 

Street  &  Street,  for  Appellants, 

The  Court  failed  to  find  on  all  the  material  issues  of  the 
case,  in  omitting  to  find  on  the  issue  of  damages.     Thejudg- 

ngitized  by  VjOOQ IC 


Nov.  1882.]  Belcheb  Con.  G.  M.  Co.  v,  Deferrari.        161 

ment^  as  it  no w*  stands,  could  not  be  pleaded  in  bar  to  a 
further  suit  by  plaintiflf  against  defendants  to  recover  the 
damages  alleged  to  have  been  sustained  by  reason  of  the  acts 
of  defendanta  (Glascock  v.  Ashman,  52  Cal.  420;  Moren- 
haut  V.  Wilson,  id.  263;  Watson  v.  Cornell,  id  91;  Phipps  v. 
Harlan,  53  id.  87;  Baggs  v.  Smith,  id.  88;  Shaw  v.  Wandes- 
forde,  id.  300;  Taylor  v.  Reynolds,  id.  686;  Paulson  v.  Nu- 
nan,  64  id.  123;  Byrnes  v.  Claffey,  id,  155;  Lu  Prat  v. 
Jam£s,  10  P.  C.  L.  J.  102.) 

The  first  requisite  for  holding  the  possession  of  mining 
lands  belonging  to  the  Government  of  the  United  States  is  a 
location,  which  shall  comply  with  the  requirements  of  Section 
2324  of  the  United  States  Revised  Statutes.  The  Court  be- 
low has  not  found  that  the  plaintiff,  or  its  grantor,  made  any 
location,  valid  or  otherwise,  of  the  mining  claims  in  contro- 
versy. As  far  as  the  finding  shows,  the  deed  from  the  de- 
fendants and  others,  is  the  only  title  to  the  right  of  posses- 
sion which  plaintiff  has  to  these  mining  claims.  Defendants 
are  not  estopped  from  denying  the  title  of  plaintiff  to  the 
portion  of  those  mines  conveyed  to  it  by  its  other  grantors. 
The  defendants  aver  in  their  answer,  "  that  the  said  mining 
claims,  prior  to  August  1,  1881,  were  a  part  of  the  public  do- 
main and  belonged  to  the  United  States  Government,  and 
were  open  to  location  by  citizens  of  the  United  States." 
There  is  no  finding  whatever  upon  this  affirmative  matter  set 
up  in  the  answer,  which,  constituting  a  valid  defense,  should 
have  been  found  on.  (Swift  v.  Canavan,  52  Cal.  417.) 
Upon  these  facts  as  found,  appellants  are  entitled  to  judg- 
ment.    (Hilliard  on  New  Trials,  104,  §  12.) 

Plaintiff  did  not  make  such  a  resumption  of  labor  in  the 
month  of  January,  1881,  upon  these  mining  claims,  as  would 
relieve  them  from  the  forfeiture  of  the  year  1880.  If  the 
expenditure  of  twenty-four  dollars  in  labor  for  the  month  of 
January,  and  no  further  labor  done,  during  the  first  six 
months  of  the  year,  after  the  forfeiture  of  1880,  is  a  sufficient 
resumption,,  and  saves  a  complete  forfeiture  of  these  mining 
claims,  then  they  may  be  held  from  year  to  year,  with  the 
expenditure  of  only  twenty -four  dollars  upon  them,  or  even 
1^38.  Appellants  hold,  that  a  resumption  of  labor,  in  good 
Cal.  Reps.  LXII— U 
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faith,  upon  a  mining  claim,  should  be  by  an  expenditure,  for 
labor  and  improvements,  sufficient  to  make  up  the  balance  of 
the  deficiency  for  the  former  year,  and  also  begin  the  assess* 
jnent  work  for  the  incoming  year. 

Edwin  A,  Rodgera,  for  Respondent. 

A  finding  on  the  issue  for  damages  is  not  material  nor  nee-* 
-essary  to  sustain  a  judgment  for  the  recovery  of  the  claims. 
The  defendants  can  not  complain  because  there  is  no  finding 
on  the  question  of  damages.    They  are  not  hurt 

The  plaintiff  had  a  right  to  waive  that  branch  of  its  case. 
Admitting  that  the  claims  were  subject  to  relocation  on  the 
first  of  January,  1881,  by  reason  of  the  non-performance  of 
the  amoimt  of  work  on  said  claims  in  1880,  required  by  law 
to  hold  said  claims,  still  plaintiff,  by  resuming  work  on  said 
claims  in  January,  1881,  and  before  defendants  attempted  re- 
location thereof,  made  said  claims  not  subject  to  relocation  by 
defendants.  (Oonu  v.  RusaeU,  3  Montana,  358;  1  MiUer,  U. 
S.  S.  Court,  104;  U.  S.  Rev.  Stat.,  §  2324.) 

McKlKSTRY,  J.: 

The  complaint  is  in  the  ordinary  form  of  ejectment,  with 
an  averment  of  damages  caused  by  the  excavation  and  re- 
moval of  gold-bearing  quartz  by  defendants  during  their  ad- 
verse holding. 

1.  The  Court  below  failed  to  find  expressly  upon  the  issue 
created  by  the  denial  of  the  averment  as  to  damages.  It  is 
urged  by  appellants  that  this  failure  necessitates  a  reversal 
of  the  judgment.  But  no  judgment  was  rendered  for  dam- 
ages, and  defendants  (the  appellants)  can  not  complain  of  an 
omiasion  which  did  them  no  injury.  The  judgment  herein 
will  constitute  a  bar  to  any  further  action  to  recover  the  same 
damages. 

2.  It  is  said  there  is  no  finding  that  plaintiff  or  his  grant- 
ors located  the  mine  as  required  by  Section  2324  of  the 
United  States  Revised  Statutes.  The  Court  found  that 
plaintiff,  on  the  ninth  day  of  April,  1878,  became  the  pur- 
chaser "  by  deed  from  the  defendants  and  others"  of  the  min- 
ing claims  described  in  the  complaint,  entered  into  possession 
thereof,  eta     In  the  absence  of  proof  of  subsequentlv  ac-j 
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quired  title  from  a  paramount  source,  the  defendants  are 
estopped  from  denying  that  they  and  their  co-grantors  were 
the  owners,  of  and  entitled  to  the  possession  of  the  mining 
claims  when  the  deed  to  the  plaintiff  was  executed.  As  we 
take  notice  of  the  character  of  the  property  and  its  original 
ownership  in  the  United  States,  the  defendants  were  estopped 
from  denying  that  they  and  their  co-grantors  (or  those  from 
whom  they  derived)  had  located  the  mines  in  accordance  with 
the  laws  of  the  United  States — the  only  way  in  which  the 
title  could  be  acquired. 

3.  The  Court  found  that  in  the  year  1880  plaintiff  ex- 
pended in  labor  on  the  two  claims  one  hundred  dollars;  that 
in  January,  1881,  plaintiff  resumed  work  upon  the  claims, 
and  expended  in  labor  twenty-four  dollars.  Defendants 
entered  and  located  in  August,  1881.  As  the  plaintiff  had- 
resumed  work  upon  the  claims  "after  failure  and  before  loca- 
tion," his  rights  were  not  forfeited  when  defendants  entered. 
(R.  S.  U.  S.,  §  2324.) 

It  is  urged  that  the  resumption  of  work  was  not  such  as  is 
required  by  the  Act  of  Congress;  that  if  so,  one  may  fail  to 
perform  the  work  required  by  the  Act  during  any  year,  and 
yet  keep  alive  his  right  indefinitely  by  doing  any  work  dur- 
ing the  January  following.  In  other  words,  that,  by  such 
construction,  while  the  Act  requii-es  one  hundred  dollars' 
worth  of  work  each  year,  a  party  may  keep  his  claim  good 
by  doing  one  dollar's  worth  each  year,  provided  he  shall  suc- 
ceed in  doing  it  before  a  relocation  can  be  accomplished  It 
is  not  necessary  to  decide  that  an  attempt  to  assert  a  contin- 
uous right  may  bo  based  upon  a  pretense  of  work,  so  plainly 
a  sham  as  that  it  will  be  disregarded.  But  here  the  work 
done  was  actual  and  valuable.  The  letter  of  the  statute  up- 
holds the  view,  as  to  resumption  of  work,  taken  by  the  Court 
below,  and  forfeitures  and  denouncements  are  not  to  be  fa- 
vored by  basing  them  upon  language  which  does  not  plainly 
and  unmistakably  provide  for  them. 

Judgment  affirmed. 

McEjse  and  Ross,  JJ.,  concurred. 
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[No.  7,331.— In  Bank.] 
November  23,  1882. 

HORA.CE  WILSON  u  SOUTHERN  PACIFIC  RAIL- 
ROAD COMPANY. 

Verdict— EvTDBNCE— Negligence.— The  verdict  of  a  jury  against  the  de- 
fendant in  an  action  for  negligence,  is  conclasive  on  appeal  to  the  Su- 
preme  Court  on  the  question  of  negligence,  and  also  upon  all  the  allega- 
tions in  the  complaint  material  to  recovery  in  the  action,  if  there  was 
any  evidence  to  warrant  the  verdict. 

Kegugence- Evidence — Pbima  Facie  Case — WABERonsEMAN— Burden 
OF  Proof. — A  prima  fade  case  of  negligence  is  made  out  against  a  ware- 
houseman who  refuses  to  deliver  prox>erty  stored  with  him,  upon  proof  of 
demand  and  refusal.  Snch  evidence  alone  is  sufficient  to  show  a  conver- 
sion by  him.  But  if  it  appear  that  the  property,  when  demanded,  was 
consumed  by  fire,  the  burden  of  proof  is  then  on  the  bailor  to  show  that 
the  fire  was  the  result  of  the  negligence  of  the  warehouseman. 

Evidence — Positive — Circumstantial. — Negligence  may  be  shown  not  only 
by  direct  and  positive  evidence,  but  by  any  circumstances  which  tend 
to  prove  it,  or  from  which  it  may  be  reasonably  inferred. 

Evidence— Nonsuit— Negligence. — On  a  trial  before  a  jury  in  an  action 
for  negligence,  a  nonsuit  should  not  be  ordered  by  the  court  unless  there 
is  no  evidence  at  all,  or  a  mere  scintilla  of  evidence  wholly  insufficient 
for  the  consideration  of  the  jury,  or  unless  the  facts  are  agreed  upon  or 
admitted,  and  in  the  judgment  of  the  Court  are  insufficient  to  constitute 
a  cause  of  action. 

Evidence— Nonsuit.— In  this  case  the  evidence  discussed,  and  heldi  That 
the  motion  for  a  nonsuit  was  properly  denied  by  the  Court  below. 

Evidence — ^Admissibility. — In  an  action  against  a  warehouseman  for  neg- 
ligence, to  recover  damages  for  loss  by  fire  of  goods  stored  with  him, 
evidence  which  tends  to  show  the  condition  of  the  building  at  the  time 
of  the  fire,  and  all  the  facts  and  circumstances  connected  with  the  fire, 
are  admissible. 

Error  without  Injury.— Though  the  Court  below  may  have  erred  in  de- 
nying a  motion  to  strike  out  part  of  a  pleading  as  irrelevant,  immaterial, 
and  redundant,  still,  if  the  facts  alleged  be  proved  in  the  case  without 
objection,  or  if  they  be  inseparably  connected  with  the  evidence.  Held: 
Error  without  injury. 

Instruction — Verdict.— When  the  instnictions,  taken  as  a  whole,  fairly 
submit  the  case  to  the  jury,  the  verdict  will  not  be  disturbed  for  mere 
inaccuracies  or  errors  from  which  no  possible  injury  could  have  resulted. 

Cumulative  Evidence — New  Trial. — The  motion  for  a  new  trial  was 
properly  denied  because  the  newly  discovered  evidence  was  cumulative. 

ExcESsrvB  Damages. — In  this  case  it  is  not  shown  that  the  damages  found 
are  excessive,  or  that  they  were  given  under  the  influence  of  passion  or 
prejudice. 
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Superior  Court  of  the  County  of  San  Benito,  and  from  an 
order  denying  a  motion  for  new  trial.     Breen,  J. 

Action  against  the  defendant  as  warehouseman  for  negli- 
gence. On  the  thirty-first  day  of  October,  1875,  the  plaintiff 
•  owned  and  stored  with  the  defendant,  in  its  warehouse  at 
HoUister,  in  the  County  of  San  Benito,  sixty-four  bales  of 
wool,  weighing  in  the  aggregate  twenty-two  thousand  two 
hundred  and  seventy-five  pounds.  On  January  5, 1876,  the 
warehouse  was  consumed  by  fire  and  aU  the  wool  was  burned, 
except  three  bales  saved  uninjured,  and  about  three  hundred 
and  seventy  pounds  in  a  damaged  condition. 

There  was  evidence  showing  or  tending  to  show  that  the 
wool  at  the  time  it  was  burnt  was  worth  thirteen  cents  a 
pound,  and  that  the  three  hundred  and  seventy  pounds  after 
the  fire  were  worth  three  or  four  cents  a  pound  The  action 
was  tried  before  a  jury,  in  April,  1880,  and  the  verdict  was 
for  the  plaintiff  in  the  sum  of  three  thousand  five  hundred 
and  eighty-nine  dollars  and  seventy-one  cents.  As  a  part  of 
the  cause  of  action  the  complaint  alleged  that  the  defendant 
was  a  railroad  corporation,  duly  incorporated,  and  at  the  sev- 
eral dates  mentioned  in  the  complaint  owned  and  operated  a 
railroad  in  the  County  of  San  Benito,  which  road  ran  through 
the  town  of  Hollister.  A  motion  was  made  by  the  defendant 
in  the  Court  below  to  strike  out  all  of  these  allegations,  on 
the  ground  that  they  were  irrelevant,  immaterial,  and  redun- 
dant. The  motion  was  denied,  and  the  defendant  presented 
and  filed  its  bill  of  exceptiotia 

On  the  trial  the  Court  below,  on  its  own  motion,  after  giv- 
ing the  instructions  asked  by  defendant,  gave  with  other  in- 
structions the  following:  "In  this  case  the  principal  question 
you  will  have  to  determine  is  this :  Was  the  defendant  or  its 
servants  guilty  of  culpable  negligence  in  respect  to  the  burn- 
ing of  the  wool  ?  This  question  you  will  have  to  determine 
from  the  proofs  and  circumstances  of  this  case,  measured,  as 
they  must  be,  by  rules  of  law,  as  you  have  laid  down  to  you. 

"As  an  abstract  principle  it  is  somewhat  difficult  to  locate 
exactly  the  point  where  due  care  ends  and  culpable  negligence 
begins;  but  the  line  must  be  drawn  somewhera 

"In  some  cases  the  law  exacts  the  utmost  diligence  and  care, 
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while  in  others  the  rigor  of  the  rule  is  relaxed,  as,  for  in- 
stance, if  a  warehouseman  received  for  safe  lieeping  or  stor- 
age a  valuable  package,  known  to  contain  diamonds,  he  would 
not  be  permitted  to  excuse  himself  for  their  1<)S8  by  showing 
that  he  had  exercised  the  same  degree  of  care  or  diligence  in 
protecting  them  from  loss,  as  he  and  ordinarily  prudent  and 
careful  warehousemen  were  in  the  habit  of  bestowing  on 
less  valuable  and  heavier  articles  of  merchandise,  such  as  are 
generally  committed  to  the  care  of  warehousemen;  so  the 
locality  and  other  surrounding  circumstances  are  frequently 
important  factors  to  be  considered  by  a  jury  in  actions  of 
this  kind.  By  way  of  illustration  I  will  say  that,  at  the 
present  time,  the  law  would  exact  from  a  warehouseman  do- 
ing business  in  a  populous  city  like  San  Francisco,  a  greater 
degree  of  care  and  circumspection  than  from  one  doing  busi- 
ness in  a  rural  town  like  Hollister;  because,  judging  from 
the  public  acts  and  utterances  of  certain  individuals,  it  would 
be  reasonable  to  infer  that  there  is  a  more  disturbed  and  fe- 
verish social  condition  there  than  here,  and,  consequently,  the 
danger  to  property  from  riotous  acts  would  be  more  immi- 
nent in  the  city  than  in  the  country;  and  the  person  of  ordi- 
nary care  and  prudence  would  be  expected  to  govern  himself 
accordingly,  and  increase  his  precautions  against  loss  that 
might  occur  from  the  condition  just  referred  to. 

"  Precaution  should  be  taken  just  in  proportion  to  the  immi- 
nence of  probability  of  harm.  There  always  being  of  course 
a  fixed  and  reasonable  limits  beyond  which  none  is  expected 
to  go  with  his  efforts,  and  what  or  where  that  limit  is  in  this 
case  is  a  question  that  you  alone  have  authority  to  answer. 
It  is  a  question  of  fact  to  be  determlued  from  what  has  been 
conceded  and  proved  in  this  case,  and  in  determining  this 
question  you  may  consider  any  facts  and  surrounding  circum- 
stances of  the  character  just  mentioned,  and  similar  ones 
bearing  on  the  question  of  negligence,  and  give  to  them  such 
weight  as  in  your  judgment  they  may  be  entitled  to. 

''The  general  rule  that  should  apply  in  cases  of  this  charac- 
acter  is:  that  the  same  care  should  be  taken  as  a  man  of  or- 
dinary prudence  and  caution  would  manifest  in  looking  to 
his  own  interest  But  to  exonerate  the  defendant  it  will  not 
be  sufficient  for  it  to  show  that  the  same  degree  of  care  with 
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respect  to  the  property  in  question  was  exercised  as  was  wont 
to  be  bestowed  on  its  own  property,  unless  it  appears  that 
that  degree  was  up  to  the  ordinary  standard  of  care  and  cau- 
tion. The  standard  to  which  you  will  refer  is,  how  did  the 
management  of  the  defendant  correspond  with  that  of  other 
persons  of  ordinary  care  and  caution  engaged  in  the  same 
business  in  this  and  other  communities  similarly  situated  and 
circumstanced  ? 

''The  testimony  in  this  case  does  not  positively  disclose  the 
origin  of  the  fire,  but  it  is  insisted  by  the  plaintiff  that,  what- 
ever it  may  have  been,  its  origin  and  destructive  progress  are 
attributable  to  defendant's  negligence  in  these  respects:  1. 
In  not  keeping  a  watchman  on  the  premises ;  2.  In  lea\dng 
the  lower  part  of  the  building  exposed,  so  that  vagrants  or 
vicious  persons  could  get  under  it ;  3.  In  not  having  a  proper 
water  supply  or  connection  with  the  water- works  of  Hollister ; 
4.  In  leaving  a  lighted  lamp  on  the  premises,  from  which,  it  is 
claimed,  the  fire  originated.  These  are  all  questions  of  fact, 
that  you  are  to  determine  from  the  evidence.  But  even  if 
you  fibad  that  the  defendant  did,  or  omitted  to  do,  all  the  acts 
that  plaintiff  complains  of,  it  does  not  necessarily  follow  that 
the  defendant  was  culpably  negligent  in  his  conduct  The 
question  would  again  recur,  were  those  acts  or  omissions  of 
that  negligent  character  thab  in  law  are  called  culpable  ?  If, 
then,  you  find  the  defendant  did,  or  omitted  to  do,  as  he  is 
charged  by  the  plaintiff,  and  that  the  acts  or  omissions  were 
negligent  in  the  sense  in  which  the  term  is  used  in  this  con- 
nection, and  that  in  consequence  of  these  acts  and  omissions 
the  fire  originated  and  progressed  until  the  property  in  ques- 
tion was  destroyed,  the  defendant  is  liable  to  plaintiff  for  the 
value  of  the  property  lost  or  damaged. 

"You  are  the  sole  and  exclusive  judges  of  the  credibility  of 
the  witnesses  who  have  testified  before  you,  and  of  the  weight 
that  is  to  be  given  to  any  testimony  offered  here." 

All  the  other  facts  are  stated  in  the  opinion  of  the  Court 

McKisick  &  Rankin,  for  Appellant. 

Ordinary  care  is  all  that  is  required  of  a  depositary  for  the 
preservation  of  the  thing  deposited.  (C.  C,  §  1852;  Wharton 
on  Negligence,  §  573.)     If  the  thing  deposited  is  lo^t  by  fire, 
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the  burden  of  proof  is  on  the  plaintiff  to  show  that  the  fire 
occurred  through  the  negligence  of  the  defendant.  If  the 
depositor  demands  the  thing  deposited,  and  it  can  not  be 
found,  the  defendant  must  exculpate  himself.  (Jackson  v. 
SacraTmnto  V.  R.  R  Co,,  23  CaL  269;  see  also  46  N.  Y.  271;  6 
Wend.  271;  7  Allen,  98;  1  Gray,  263.) 

The  negligence  of  the  warehouseman  must  be  the  cause  of 
the  injury.  (Wharton,  §§  576-597;  Roberta  v.  Gwmey,  120 
Mass.  33;  15  Wall.  537;  Shearman  &  R  on  Neg.,  §§  8-9.) 
Proximate  cause  is  a  cause  from  which  a  man  of  ordinary  ex- 
perience and  sagacity  could  foresee  that  the  result  might  prob- 
ably ensue.  (Shearman  &  R  on  Neg.,  §  10 ;  IlL  C,  R.  R.  Co.  v. 
Benton,  69  111.  174;  Smith  v.  Leavenworth,  15  Kan.  81;  Scott 
V.  National  Bank,  72  Penn.  St.  471.)  If  there  be  no  evidence 
of  negligence,  or  a  mere  scintilla  of  evidence,  the  Court'should 
gi-ant  a  nonsuit.  (Cotton  Y.Wood,  8  C.  B.  (N.  S.)  568;  Brooks 
V.  Somerville,  106  Mass.  271 ;  Denny  v.  Williams,  5  Allen,  1 ; 
McCaig  v.  Erie  R.  R,  Co.,  8  Hun,  599;  104  Mass.  71;  Tooraey 
V.  i.  etc,  R.  R.  Co,,  3  C.  B.  (N.  S.)  146-150 ;  Comman  v.  E. 
C,  R,  Co,,  4  H.  &  N.  781;  L.  R,  3  App.  Cas.  1155;  99  Mass. 
612;  Briggs  v.  Oliver,  4  Hurl.  &  Colt.  403;  Shearman  &  R 
on  Neg.,  §11;  49  CaL  257.) 

Here  there  is  no  evidence  tending  to  show  that  the  defend- 
ant or  its  servants  were  negligent,  or  that  its  or  their  negli- 
gence was  the  approximate  cause  of  the  injury  complained 
of.  We  have  seen  that  in  a  case  of  this  kind,  the  law  will 
not  presume  negligence.  We  have  also  seen  that  the  law 
emphatically  condemns  "  suimise  and  imagination,"  when  the 
verdict  can  rest  upon  nothing  else.  If,  then,  presumption, 
surmise,  imagination,  be  excluded,  the  plaintiff's  case  rests 
alone,  upon  the  facts,  that  there  was  a  fire,  and  consequent 
loss,  and  the  case  has  not,  for  the  plaintiff,  advanced  beyond 
the  point  where  it  was  when  the  complaint  and  answer  were 
read  to  the  Court  and  jury.  We  have  also  seen  that  "the 
burden  of  proof  in  an  action  upon  negligence,  always  rests 
upon  the  party  charging  it."  *  *  ♦  ^d  that,  "  It  is  not 
enough  for  him  to  prove  that  he  has  suffered  loss  by  some 
event  which  happened  upon  the  defendant's  premises,  or  even 
by  the  act  or  omission  of  the  defendant.    He  must  also  prove 
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that  the  defendant  in  such  act  or  omission  violated  a  duty 
resting  upon  him.     (S.  &  R  on  Neg.,  §  12.) 

As  to  the  lamp  theory:  That  is  without  the  shadow  of  a 
foundation  to  rest  upon;  it  is  purely  imagination,  and  is  met 
and  overthrown  by  the  "  familiar  principle,  that  negligence 
being  a  wrong,  will  not  be  presumed,  but  must  be  proved  by 
the  party  charging  it  and  seeking  a  recovery  thereon."  And 
if  a  presumption  is  to  be  indulged  in,  the  presumption  is  that 
the  servant  was  negligent  while  engaged  about  his  own  affairs, 
as  it  was  not  shown  that  he  had  any  duty  to  perform  for  his 
employer,  at  or  near  the  time  the  fire  occurred.  {Harlan  v. 
St  Louis  etc.  R,  R.  Co,,  66  Mo.  22;  First  Nat  Bank  v.  Ocean 
Bank,  60  N.  Y.  278;  Doggett  v.  Richmond  etc.  R.  R.  Co.,  78 
N.  C.  305;  Hoag  v.  Lake  Shore  R  R  Co.,  85  Pa.  St.  293;  Gil- 
man  v.  Noyes,  57  N.  H.  627.) 

An  application  of  the  foregoing  plain,  incontrovertible  rules 
of  law  to  the  facts  of  this  case,  would  have  sustained  the  de- 
fendant's motion  for  a  nonsuit.  For  the  purpose  of  testing 
the  correctness  of  the  ruling  of  his  honor,  the  superior  judge, 
we  will  admit,  for  that  purpose  only,  that  all  of  the  testimony 
offered  by  the  plaintiff  was  competent.  The  testimony  goes 
no  further  than  to  show  a  case  of  accidental  fire,  its  real  origin 
being  wholly  unknown. 

The  averment  that  defendant  owned  and  operated  a  rail- 
road was  not  necessary  or  proper,  and,  whether  intentional  or  ' 
not,  tended  to  irritate  and  excite  the  prejudices  of  the  jury 
against  the  defendant.  Immaterial  matter  in  a  complaint  is 
irrelevant,  and  the  defendant  has  the  right  to  have  it  removed. 
(Code  C.  P.,  §  453;  Larco  v.  Casaneuava,  30  Cal.  565;  Willson 
V.  Cleavdmid,  id.  200;  Oreen  v.  Palmer,  15  id.  414;  Coryell  v. 
Cain,  16  id.  571.) 

The  charge  of  the  Court,  excepted  to  by  the  defendant  and 
assigned  as  error,  was  manifestly  erroneous  and  improper  in 
this,  that  after  having  correctly  instructed  the  jury  upon  the 
question  of  negligence,  at  the  request  of  the  defendant,  the  en- 
tire effect  of  those  instructions  was  destroyed  by  introducing 
into  the  case  hypothetical  and  contradictory  statements,  and 
in  allowing  the  jury  to  determine  the  whole  case  without  proper 
and  legal  limitations  and  qualifications  applicable  to  the  case 
on  trial;  and  under  the  circumstances  of  this  case^as  too 
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broad,  and  without  proper  qualification,  and  was  error.  (Peo- 
ple  V.  Arnold,  15  Cal  482.)  Although  the  Court  did  not 
literally  instruct  the  jury  to  *'  take  into  consideration  all  of 
the  case  and  do  equal  justice  between  the  parties,"  an  uistruc- 
tion  condemned  by  this  Court,  in  a  case  of  negligence,  in  Kdly 
'  V.  CijmninghaTrh,  1  CaL  367,  the  Court  did  say:  "You  may 
consider  any  facts  and  surrounding  circumstances  of  the  char- 
acter just  mentioned  and  similar  ones  bearing  on  the  question 
of  negligence,  and  give  to  them  such  weight  as  in  your  judg- 
ment they  may  be  entitled  to." 

This,  after  he  had  instructed  them  that  they  were  not  to 
give  any  weight  to  certain  particular  facts  unless  they  found 
that  other  facts  existed.  This  was  not  only  contradictory, 
but  tended  directly  to  confuse  the  jury,  and  was  error. 
(Bank  of  Stockton  v.  Bliven,  63  Cal.  708;  In  the  Matter  of 
Estate  of  Cv/aningham^  52  id.  466 ;  McCreery  v,  Everding, 
44  id.  246;  People  v.  Anderaon,  id.  65.)  The  instruction  di- 
rectly contravenes  another  principle  of  the  law  of  negligence, 
for  it  authorized  the  jury,  not  only  to  consider  all  the  facts, 
but  to  give  to  them  such  weight  as  in  their  judgment  they 
might  be  entitled  to,  no  matter  how  remote  the  cause  of  the 
fire  may  have  been  from  any  negligent  act  of  the  defendant. 
"  The  law  is  well  settled  that  in  actions  for  negligence,  the 
damages  to  be  recovered  are  only  those  of  which  the  negli- 
gent act  is  the  proximate  cause,"  says  this  Court  in  Ckidester 
V.  Con.  P.  Ditch  Co.,  63  CaL  66,  where  the  judgment  was  re- 
versed for  error  in  the  instruction,  and  also  because  there 
were  contradictory  instructiona 

Among  other  objectionable  things,  the  Court  said  to  the 
jury:  "By  way  of  illustration  I  will  say,  that  at  the  present 
time,  the  law  would  exact  from  a  warehouseman  doing  busi- 
ness in  a  populous  city  like  San  Francisco,  a  greater  degree 
of  care  and  circumspection  than  from  one  doing  business  in 
a  rural  town  like  HoUister,  because,  judging  from  the  public 
acts  and  utterances  of  certain  individuals,  it  would  be  reason- 
able to  infer  that  there  is  a  more  disturbed  and  feverish 
social  condition  there  than  here,  and  consequently  the  danger 
to  property  from  riotous  acts  would  be  more  imminent  tlian 
in  the  country." 
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We  submit  that  this  was  under  the  circumstances  highly 
improper. 

Undoubtedly  the  general  rule  is^  tHat  a  new  trial  will  not 
be  granted  upon  the  ground  of  newly  discovered  cumulative 
evidence,  but  that  the  rule  has  its  exceptions,  like  all  other 
general  rules,  is  quite  aa  well  settled.  {TvMle  v.  Coopei\  5 
Pick.  414;  3  Gra.  &  Wat.  on  New  Trials,  106»-1064, 1081, 
1344.)  "  A  new  trial  will  not  be  refused  solely  because  the 
newly  discovered  evidwce  is  cumulative,  if  it  will  make  a 
doubtful  case  clear.'"  (3  Gra.  &  Wat.  on  New  Trials,  1063 
and  1064;  applied  in  Hoyt  v.  Saunders,  4  CaL  345,)  The 
affidavits  offered  fall  within  the  rule,  they  will  make  a  doubt- 
ful case  clear.  It  is  evident  that  the  jury  gave  the  plaintiff 
his  anticipated  or  speculative  profits,  and  the  verdict  should 
be  set  aside  on  that  ground.  (Muldrow  v.  Morris,  2  CaL  74 ; 
Moody  V.  McDonald,  4i  id.  297.) 

Laine  <b  Lieh,  for  Respondent. 

McKee,  J.: 

The  appeal  in  this  case  comes  from  a  judgment  and  order 
denying  the  motion  of  appellant  for  a  new  trial  in  an  action 
to  recover  damages  for  the  destruction  of  certain  property  of 
the  re3pondent,  by  a  fire  caused,  as  alleged,  by  the  negligence 
of  the  appellant  and  its  employees  in  conducting  and  managing 
its  warehouse  in  which  the  property  had  been  stored. 

The  case  was  tried  by  the  Court  with  a  jury,  and  a  verdict 
was  rendered  against  the  appellant.  If  there  was  any  evi- 
dence to  warrant  the  verdict  we  can  not  review  it  on  appeal, 
It  is  conclusive  upon  us.  not  only  on  the  question  of  negligence, 
but  upon  all  the  allegations  in  the  complaint  material  to  re- 
covery in  the  action.  (Algier  v.  Steamer  Marie,  14  CaL  167; 
Brown  v.  Brown,  41  id.  88;  Trenor  v.  C.  P.  R  R  Co,,  60  id. 
222.)  It  is,  however,  contended  that  there  was  no  evidence 
to  sustain  the  verdict,  and  that  the  Court  below  erred  in  deny- 
ing a  motion  for  a  nonsuit. 

It  was  proved  on  the  trial  that  the  respondent  had  stored 
in  the  appellant's  warehouse  sixty-four  bales  of  wool  of  a 
certain  value  per  pound,  which,  on  demand  and  tender  of  the 
storage  due  upon  it,  the  appellant  refused  to  deliver^to  the 
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respondent,  assigning,  e^  a  reason,  that  the  warehouse  and  all 
it  contained,  except  about  three  bales  of  wool,  which  were 
returned  to  him,  had  been  consumed  by  fire. 

A.  jpriTrva  fade  case  of  negligence  is  made  out  against  a 
warehouseman,  who  refuses  to  deliver  property  stored  with 
him,  upon  proof  of  demand  and  refusal.  Upon  such  proof 
alone  the  burden  is  on  him  to  account  for  the  property;  other- 
wise he  shall  be  deemed  to  have  converted  it  to  his  own  use. 
But  if  it  appears  that  the  property,  when  demanded,  was 
consumed  by  fire,  the  burden  of  proof  is  then  on  the  bailor 
to  show  that  the  fire  was  the  result  of  the  negligence  of  the 
warehouseman.  {Harris  v.  Pa^kwoodj  3  Taunt.  264;  Beards- 
lee  V.  RicJiardaon,  11  Wend.  26;  Browne  v.  Johnson,  29  Tex. 
43;  Lamh  v.  Camden  and  ArrJboy  2J.  -K.  Co.,  46  N.  Y.  271; 
Jackson  v.  Sac.  Vol,  R  R  Co.,  23  CaL  269.) 

The  negligence  of  the  appellant,  as  the  proximate  cause  of 
the  loss  of  the  property  by  fire,  thus  became  the  essential  fact 
to  recovery;  and  the  burden  of  proof  was  upon  the  plaintiff 
in  the  action.  It  was  incumbent  on  him  to  prove  that  the 
defendant  had,  by  some  act  of  omission,  violated  some  duty, 
by  reason  of  which  the  fire  originated;  or  that  some  negligence 
or  want  of  care,  such  as  a  prudent  man  would  take  under 
similar  circumstances  of  his  own  property,  caused  or  per- 
mitted, or  contributed  to  cause  or  permit,  the  fire  by  which 
the  property  was  destroyed. 

Direct  and  positive  evidence  of  negligence  as  a  fact  is  not 
required.  Any  circumstances  which  tend  to  prove  it,  or  from 
which  it  may  be  reasonably  inferred,  are  sufficient.  And  when 
such  evidence  has  been  given  on  the  trial  of  an  action,  it  is 
not  for  the  Court  to  usurp  the  disposition  of  the  fact  by 
ordering  a  nonsuit.  Such  an  order  should  not  be  made,  un- 
less there  is  no  evidence  at  all,  or  a  mere  scintilla  of  evidence 
wholly  insufficient  for  the  consideration  of  the  jury,  or  unless 
the  facts  are  agreed  upon,  or  admitted,  and,  in  the  judgment 
of  the  Court,  are  insufficient  to  constitute  a  cause  of  action. 
Upon  facts  admitted,  or  proved  and  found,  it  is  the  duty  of 
the  Court  to  say  what  the  law  applicable  to  them  is.  But 
where  negligence,  as  the  essential  fact  in  the  case,  is  disputed, 
and  the  evidence  of  it  is  conflicting,  or  consists  of  circum- 
stances from  which  inferences  may  be  drawn  for  oi^  against 
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it,  it  is  the  proNfince  of  the  jury  to  determine,  under  instruc- 
tions by  the  Court,  whether  the  evidence  establishes  it  as  the 
proximate  cause  of  the  injury  complained  of. 

Applying  these  principles  to  the  record  before  us,  we  find 
there  was  no  error  in  sending  the  case  to  the  jury.  For  the 
evidence  upon  which  the  plaintiff  rested  went  to  show  that 
the  building,  up  to  the  time  of  the  fire,  had  been  used  by  the 
defendant  as  a  warehouse  and  railroad  depot,  and  was  in 
charge  of  two  employees  of  the  defendant,  one  of  whom  was 
its  local  agent,  and  the  other  its  warehouse -keeper.  In  the 
warehouse,  cut  off  from  the  northern  end  of  the  building, 
there  was  adjoining  the  office  and  sitting-room  of  the  railroad 
depot,  a  bed-room  in  which  the  keeper  slept  every  night. 
The  room  was  about  fourteen  feet  square ;  its  walls  were  con- 
structed of  upright  redwood  boards,  about  fourteen  feet  high, 
which  were  lined  with  doth  and  paper.  It  was  occupied 
with  the  bed  and  furniture  of  the  keeper,  and  on  the  walls 
hung  his  clothes  aild  files  of  newspapers.  On  a  shelf  against 
one  of  the  partition  walls  in  the  warehouse  were  kept  several 
lamps  trimmed  and  ready  for  use.  On  the  evening  of  the 
fire,  the  local  agent  had  left  the  warehouse  in  charge  of  the 
keeper,  whose  duty  it  was  to  "  shut  up  the  doors  of  the  ware- 
house and  fasten  it  up  for  the  night."  Having  performed 
that  duty,  the  keeper  himself  went  to  supper,  and  after  sup- 
per returned  to  the  warehouse.  When  he  returned  he  went 
into  the  office,  lit  one  of  the  lamps,  took  it  into  his  bedroom, 
and  set  it  down  on  a  little  stand  at  the  head  of  his  bed,  be- 
tween the  window  and  bed,  and  about  three  feet  from  the 
window.  He  remained  while  he  changed  his  clothes,  and 
dressed  himself  for  the  purpose  of  going  out  to  visit  some 
friends.  Having  finished  his  toilet,  he  locked  up  and  left  the 
warehouse. 

What  he  did  with  the  lighted  lamp  before  leaving  is  thus 
stated  by  himself :  ''After  I  had  partially  changed  my  cloth- 
ing, I  returned  to  the  office  and  remained  there  perhaps  half 
an  hour  or  three  quarters  of  an  hour;  *  *  *  I  think  I 
extinguished  my  lamp  and  went  away.  ♦  ♦  *  No  lamp 
was  burning  when  I  left  the  depot  When  I  came  out  of  the 
office  into  the  sitting-room  I  turned  down  the  lamp,  blew  it 
out,  and  set  it  on  a  little  shelf  within  the  office,  to  the  left  ofr 
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the  office  door.  *  *  *  I  looked  at  it,  saw  it  was  but,  and 
left  it."  About  an  hour  or  so  after  he  had  gone  the  ware- 
house was  afire. 

The  first  person  to  observe  the  fire  Was  the  proprietor  of  a 
hotel,  situate  about  three  hundred  feet  from  the  warehouse; 
Seated  in  the  front  office  of  the  hotel,  looking  through  the 
glass  window  of  the  door  of  the  office,  his  attention  was 
arrested  by  a  sudden  flash  of  light,  which  momentarily  lighted 
up  the  warehouse  and  then  went  out,  leaving  the  warehouse 
enveloped  in  smoke.  Remarking  to  some  one  near  him  that 
the  warehouse  was  afire,  he  ran  out  and  gave  the  alarm. 
Those  whom  the  fire  alarm  drew  first  to  the  burning  build- 
ing, discovered,  as  they  ran  to  it,  the  fire  dropping  from  about 
the  center  of  the  warehouse,  very  near  to  the  locality  of  the 
bedroom  and  office ;  and  on  reaching  the  spot,  they  kicked  in 
the  bedroom  and  office  windows,  and  saw  the  office  filled  with 
smoke  and  the  bedroom  afire — the  flames  running  up  the 
partition  walls  and  over  the  bed. 

There  is  no  doubt  that  the  warehouse-k^per  had  the  right 
to  light  the  lamp,  and  use  it  in  the  bedroom  and  office  before 
leaving  the  warehouse ;  and  it  was  reasonable  to  infer  that  a 
careful  use  of  the  lamp  would  not  have  set  fire  to  the  ware- 
house. But  it  would  also  be  a  reasonable  inference  that  a 
negligent  use  of  the  lamp  might  have  occasioned  the  fire; 
and  the  question  arose  whether,  under  all  the  circumstances, 
in  connection  with  the  use  of  the  lamp,  the  warehouse-keepel* 
was  careless  in  nsing  the  lamp  while  in  the  bedroom  and 
office,  or  in  the  extinguishment  of  it  before  he  left  the 
warehouse.  If  he  was  careless  in  its  use  or  extinguishment, 
and  that  carelessness  caused  the  lamp  to  explode  or  otherwise 
ignite  any  inflammable  matter  near  to  it  which  fired  the  build- 
ing, the  fire  would  be  attributable  to  the  negligence  of  the 
defendant. 

Now,  it  was  an  indisputable  fact  that  the  warehouse  was 
fired  from  some  Cause ;  it  was  also  indisputable,  that  the  fire 
occurred  while  the  warehouse,  in  which  the  keeper  had  been 
using  a  lighted  lamp,  was  under  the  lock  and  key  of  the  de- 
fendant, and  soon  after  the  warehouse  had  been  closed  by  the 
keeper  for  the  night ;  and  (as  the  evidence  tended  to  show) 
the  fire  originated  at,  or  **  very  near"  the  bedroom  and  office 
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in  the  warehouse  in  which  the  lamp  had  been  nsed.  It  is 
manif&st  that  these  facts  and  circnmstances  point,  somewhat 
at  least,  in  the  direction  of  the  lamp  as  the  cause  of  the  fira 
And  even  if  inferences  to  be  drawn  from  them  as  to  the 
origin  of  the  fire  were  uncertain  and  controvertible,  yet  as 
differences  of  opinion  upon  the  subject  might  reasonably  ex- 
ist in  the  minds  of  intelligent  men,  the  facts  and  circum- 
stances were  for  the  consideration  of  the  jury  and  not  for  the 
Court.  It  was  for  the  jury  to  determine  from  them,  in  con- 
nection with  the  other  circumstances  in  the  case,  whether  the 
warehouse-keeper  used  due  care  in  respect  to  the  lamp,  its  use 
and  extinguishment;  and  whether  the  fire  originated  in  his 
carelessness  or  from  accidental  causes,  such  as  spontaneous 
combustion  of  the  wool  in  the  warehousa  Defendant's  coun- 
sel attributed  the  fire  to  that  cause.  But  there  seems  to  be 
nothing  in  the  evidence  in  the  record  to  sustain  his  theory. 
And,  however  that  may  be,  there  was  in  the  evidence  of  the 
case  sufficient  to  warrant  the  Court  in  submitting  it  to  the 
consideration  of  the  jury. 

There  was,  therefore,  no  error  in  denying  the  motion  for  a 
nonsuit,  nor.  did  the  Court  err  in  overruling  objections  which 
were  made  at  the  trial  to  the  admission  of  evidence  which 
tended  to  show  the  condition  of  the  building  at  the  time  of 
the  fire,  and  all  the  facts  and  circumstances  connected  with 
the  fire.  These  were  properly  allowed  to  go  to  the  jury  for 
their  consideration  upon  ^.he  issue  submitted  to  them. 

The  Court  may  have  erred  in  denying  the  defendant's  mo- 
tion to  strike  out  the  averment  in  the  complaint,  that  **  the 
defendant  was  the  owner  of  and  operated  a  railroad  in  the 
county,"  etc.,  but  it  was  error  without  injury;  for  the  fact  that 
the  defendant  was  in  possession  of  the  building  and  used  it  as 
a  warehouse  and  depot  in  connection  with  its  railroad,  was 
proved  in  the  case  without  objection;  and  it  was  inseparably 
connected  with  the  evidence  as  to  the  use  of  the  warehouse. 
We  can  not,  therefore,  perceive  how  the  averment  of  the  fact 
in  the  complaint  tended  to  "  irritate  and  excite  the  prejudices 
of  the  jury  against  the  defendant."  There  is  nothing  in  the 
record  suggestive  even  of  the  existence  of  such  prejudices; 
and  nothing  to  overcome  the  presumption  that  the  verdict 
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was  a  fair  expression  of  judicial  opinion  warranted  by  the 
evidence,  submitted  to  the  jury  for  their  consideration. 

Some  parts  of  the  charge  of  the  Court  may  be  subject  to 
verbal  criticisms,  but  we  see  nothing  in  it  inharmonious  or 
misleading.  Taken  as  a  whole  it  fairly  submitted  the  case  to 
the  jury;  and  under  such  circumstances  the  verdict  will  not 
be  disturbed  for  mere  inaccuracies  or  errors,  from  which  no 
possible  injury  could  have  resulted  to  the  defendant. 

The  newly  discovered  evidence  upon  which  the  defendant 
asked  for  a  new  trial  was  cumulative. 

We  can  not  say  that  the  damages  given  by  the  jury  are  ex- 
cessive, or  appear  to  have  been  given  under  the  influence  of 
passion  or  prejudice. 

No  error  prejudicial  to  the  defendant  appearing  in  the  rec- 
ord, the  judgment  and  order  appealed  from  are  affirmed. 

Ross,  Sharpstein,  and  Myrick,  JJ.,  concurred. 

McKlNSTRY,  J.,  concurred  in  the  judgment. 


[No.  8,163.— Department  One.] 
November  23,  1882. 

EVA  M.  DUNN  v.  D.  G.  DUNN  et  al. 

Habitual  Intemperance  —  Dtvobce. — Unier  Section  107  of  the  Civil 
Code,  habitual  intemperance,  as  defined  in  Section  106  of  the  same 
Code,  must  continue  for  one  year  before  it  is  a  ground  for  divorce. 

Finding. — If  on  that  issue  there  be  no  finding  showing  the  continuance 
of  habitual  intemperance  for  one  year,  the  judgment  will  be  reversed. 

Appeal  by  the  defendant,  D.  G.  Dunn,  from  a  judgment  in 
the  Superior  Court  of  the  County  of  Placer.    Myers,  J. 

Action  against  the  defendant,  D.  O.  Dunn,  for  a  divorce  on 
the  ground  of  habitual  intemperance.  The  answer  of  the 
defendant  denied  all  of  the  allegations  of  the  complaint  re- 
lating to  intemperance.  The  case  in  the  Court  below  was 
tried  before  a  jury,  and  upon  the  question  of  intemperance 
two  special  issues  were  submitted  by  the  Court  to  the  jury — 
that  is  to  say:  1.  Was  the  defendant,  D.  G.  Dunn,  so  addicted 
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• 
to  the  use  of  intoxicating  drinks  that  he  was  disqualified  a 
great  portion  of  his  time  from  properly  attending  to  business? 
2.  Was  the  defendant,  D.  O.  Dunn,  guilty  of  the  intemperate 
use  of  intoxicating  liquors  to  such  a  degree  as  to  inflict  upon 
the  plaintiff,  Mrs.  Eva  Diuin,  a  course  of  great  mental  anguish  ? 
The  jury  answered  both  in  the  affirmative.  Judgment  was 
'  given  for  the  plaintiff.  The  judgment  recited  that  it  was 
based  on  the  findings  of  the  jury. 

J.  M,  Fvlweiler  and  /.  E.  Prefwett^  for  Appellant. 

The  findings  of  the  jury  are  insufficient  to  justify  a  decree. 
The  first  finding  .does  not  find  that  defendant  was  guilty  of 
habitual  intemperance  for  a  period  of  one  year,  and  defend- 
ant might  admit  the  truth  of  said  finding,  and  yet  plaintiff 
would  not,  as  a  conclusion  of  law  therefrom,  be  entitled  to  a 
divorce.  The  duration  of  the  intemperance  is  a  material 
issue.  The  findings  must  cover  all  the  material  issues  and 
support  the  judgment  (See  Dovming  v.  Graves,  55  Cal. 
544;  68  CaL  88,  300;  16  id.  113;  17  id.  299;  17  id.  511;  19  id. 
103.) 

In  this  case  the  findings  are  clearly  insufficient  to  support 
the  decree,  and  they  were  excepted  to  by  defendant.  There 
can  be  no  implied  findings,  for:  1.  Findings  were  not  waived; 
2.  There  are  some  findings  by  the  jury,  and  the  Court  can  not 
supplement  them  or  add  to  them,  because  a  jury  trial  was  net 
waived;  and,  3.  The  decree  purports  expressly  to  be  founded 
upon  the  findings  of  the  jury.  (See  Forbes  v.  Hyde,  31  CaL 
865;  MontgoTTiery  v.  TvM,  11  id.  317.) 

Hale  and  Craig,  for  Bespondent. 

To  appellant's  objection  here,  that  said  first  and  second 
findings  do  not  embrace  the  element  of  time,  as  provided  in 
Section  107  of  the  Civil  Code,  we  think  th\^  a  conclusive 
answer,  viz.:  that  the  terms  of  each  of  said  issues,  ex  vi  ter- 
mvni,  embrace  all  of  the  elements  requisite  to  constitute 
intemperance — ^as  a  legal  cause  of  divorce. 

Taken  together.  Sections  92,  106,  and  107  of  the  Civil  Code  ^ 
define  intemperance  as  a  legal  cause  for  divorce.     Section  92 
prescribes  for  what  causes  divorces  may  be  granted,  one  of 
which  is  habitual  intemperance.    Sections  106  and  107,  taken 
Cal.  Rkp8.  LXIH2  Dgt^ed  by GoOglc 
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together,  define  habitual  intemperance,  and  it  is  declared  to 
be  that  degree  of  intemperance  from  the  use  of  intoxicating 
drinks,  continued  for  one  year,  which  disqualifies  the  person, 
a  great  portion  of  the  time,  from  properly  attending  to  busi- 
ness, or  which  would  reasonably  inflict  a  course  of  great 
mental  anguish  upon  the  innocent  party. 

We  submit  that,  in  legal  intent  and  effect,  by  said  first  and  • 
second  issues,  the  Court  presented  to  the  jury  for  answer  the 
one  vital  quastion,  viz. :  Had  the  defendant  been  guilty  of 
habitual  intemperance  (as  legally  defined),  with  the  result, 
either  as  to  his  business,  or  upon  the  mental  condition  of 
plaintiff,  which  would  legally  justify  her  in  demanding  a 
divorce,  and  to  this  question  the  jury  answered  that  he  had 
been  so  guilty. 

Any  other  reading  of  the  record  is  too  narrow;  is,  in  £act> 
to  stick  in  the  bark. 

The  Court  : 

The  ground  relied  on  by  the  plaintiff  for  divorce  was  the 
alleged  habitual  intemperance  of  the  defendant.  Section  106 
of  the  Civil  Code  declares  that  ''habitual  intemperance  is  that 
degree  of  intemperance  from  the  use  of  intoxicating  drinks 
which  disqualifies  the  person  a  great  portion  of  the  time  from 
properly  attending  to  business,  or  which  would  reasonably 
inflict  a  course  of  great  mental  anguish  upon  the  innocent 
party;"  and  the  following  section  declares  that  such  intem- 
perance must  continue  for  one  year,  before  it  is  a  ground  for 
divorce.  There  is  in  the  case  before  us  no  finding  that  the 
habitual  intemperance  of  which  the  defendant  was  found 
guilty  had  continued  for  the  period  of  one  year,  for  which 
reason  we  are  bound  to  remand  the  cause.  Judgment  re- 
versed and  cause  remanded  for  a  new  trial. 
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[No.  8,743.~I>eptftment  One.] 
November  23,  1882. 

THOMAS  MENZIES  et  al.  v.  THE  BOARD  OF  EQUALI- 
ZATION  OF  THE  COUNTY  OF  MONO. 

Ckbtiobabi  to  Boabb  07  Equalization — PBAonoE. — ^Application  for  writ 
of  certiorari  denied  on  the  ground  that  the  petition  did  not  show  a  miffi- 
cient  reason  why  the  application  ahoold  not  have  been  made  to  the  Sn* 
perior  Court 

Application  for  writ  of  certiorari  to  the  Board  of  Equali- 
zation of  the  County  of  Mono  to  review  an  order  of  the 
Board  directing  the  Assessor  to  assess  to  the  plaintiffs  a 
mortgage  standing  in  their  names  upon  the  records  of  the 
county  which  had  not  previously  been  assessed.  The  affidavit 
alleged  that  no  notice  was  given  by  the  Clerk  of  the  pro- 
posed action  by  the  Board,  as  required  by  Section  3681  of 
the  Political  Code,  and  further  alleged  as  follows :  "  That  peti- 
tioners made  this  application  to  this  Court  in  the  first  in- 
stance for  the  reason  that  the  application  will  only  present  a 
question  of  law,  which  must  in  the  end  be  determined  by  this 
Court ;  and  for  the  further  reason  that  there  is  not  time  to 
apply  to  the  Superior  Court,  and  by  appeal  to  this  Court  ob- 
tain a  final  judgment  before  the  time  fixed  by  law  for  the 
payment  of  taxes  for  said  fiscal  year." 

Lloyd  Jk  Wood,  for  Plaintiffs. 

No  brief  on  file  for  Defendant 

The  COUBT: 

The  application  for  a  writ  of  review  is  denied,  the  petition 
showing  no  sufficient  reason  why  the  application  should  not 
have  been  made  to  the  Superior  Court 


[No.  8,503.~Depttrtment  One.] 
November  23,  1882. 

MARIA  A.  VANDEFORD  v.  G  F.  FOSTER 

Verdict— JcTBT—Issnss— New  Trial— Exgbssttb  Dauaoes. 


Appeal  from  a  judgment  for  the 


plaintiff,  and  from  an 
..oogTe 
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order  denying  a  new  trial,  in  the  Superior  Court  of  the 
County  of  Tehama.    Mayhew,  J. 

The  facts  in  this  case  are  similar  to  those  stated  in  GarUck 
V.  Bower,  cmte,  66. 

Chipman  Jk  Oarter,  for  Appellant 

Jerome  Banka  and  Charlea  R.  Ba/rry,  for  Respondent. 

The  CouBT: 

On  the  authority  of  Oarlick  v.  Bower,  arde,  66,  order  deny- 
ing appellant's  motion  for  a  new  trial  reversed  and  cause  re- 
manded. 


[No.  6,229.— In  Bank.] 
November  23,  1882. 


SANTA  CRUZ  RAILROAD  CO.  v.  THE  COUNTY  OF 
SANTA  CLARA 

AcnoK  AOAiKST  Coi7iiT7— -LxABnjTT  07  St77KBTisofi&-^The  complaint  al- 
leged a  failure  of  the  Board  of  Saperriaora  to  iaaiie  certain  bonds  to  the 
plaintiff  at  tiie  timee  the  same  ahonld  have  been  iasned,  and  that  the 
pluntiff  had  suffered  damage  thereby. 
Hdd:  The  facta  alleged  would  not  justify  a  judgment  against  the  county. 
For  a  neglect  or  a  refusal  to  perform  a  duty  imposed  on  him  by  law,  a 
Supervisor  is  by  Section  4086,  Political  Code,  made  personally  liable. 

Appeal  from  a  judgment  for  the  defendant,  on  demurrer, 
in  the  Twentieth  District  Court,  County  of  Santa  Cruz, 
Belden,  J. 

The  action  was  brought  to  recover  damages  alleged  to  have 
been  suffered  by  reason  of  the  delay  of  the  Board  of  Super- 
visors of  the  County  of  Santa  Cruz  in  issuing  to  the  plaintiff 
certain  bonds,  to  which  the  plaintiff  was  entitled  under  the 
contracts  and  laws  referred  to  in  the  case  of  Santa  Cruz  Bail- 
road  Company  v.  The  Board  of  Supervisors  of  {he  County  of 
Santa  Cruz,  8  P.  C.  L.  J.  809. 

Charles  S,  Younger,  for  Appellant. 

The  county  contracted  to  deliver  its  bonds  to  appellant  as 
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the  work  on  the  railroad  progressed,  and  failed  so  to  do  until 
long  after  the  stipulated  times.  Appellant  was  damaged 
thereby  as  though  the  contract  had  been  executed  between 
individuals. 

J.  H,  Logcmt  for  Respondent, 

Admitting,  for  the  purpose  of  argument,  that  the  plaintiff 
has  suffered  damages  by  the  negligence  of  the  Supervisors, 
the  county  can  not  be  held  for  the  sama  {Sh^rb&wrne  v.  Tvha 
Covmty,  21  CaL  118;  Huffman  v.  San  Joaqtmi  Ccwniy^  21 
id.  426;  CrwM  v.  Sonoma  County,  26  id.  813.) 

The  Court:. 

The  demurrer  to  the  complaint  was  properly  sustained. 
We  see  no  auch  statement  of  facts  in  the  complaint  as  would 
justify  a  judgment  against  the  county.  For  a  neglect  or  a 
refusal  to  perform  a  duty  imposed  on  him  by  law,  a  Supervi-. 
sor  is  by  Section  4086,  Political  Code,  made  personally  liable. 

Judgment  affirmed. 


[Na  8,728.->DeiMu:taient  One.] 
KoTember  23,  1882. 

VAUGHN  V.  WERLET. 

DnmauLov  AvrBAL^DAMAOBk^-On  dioiiianl  of  ajppesl  for  liilwt  to^iHa 

twmacript,  damKtai  can  not  be  impooed. 

Motion  to  dismiss  appeal 

Sale  Jk  Craig,  for  Appellant. 

J.  M.  Finlweiler^  for  Respondent  ^ 

The  CouBT: 

No  transcript  on  appeal  has  been  filed.  The  certificate  of 
the  Clerk  below  is  on.  file,  showing  the  matters  required  by 
Rule  4  of  this  Court.    The  appeal  is  dismissed. 

We  axe  asked  to  affix  damages.  The  statute  authorizes 
damages  on  affirmance  of  the  judgment,  if  it  appear  that  the 
appeal  was  taken  for  delay.  In  the  absence  of  the  tran- 
script we  have  nothing  from  which  to  determine  that  the  ap-< 
peal  was  taken  for  delay*    Application  for  damages  demcjd 
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[No.  6,682.~{n  Bank.] 
November  ^  1882. 

THE  ST.  HELENA  WATER  COMPANY  v.  A  B.  FORBES. 

EiciKKirr  BouAiN — "Pusuo  Usb— BxriKmoN.— The  Bttpplyiog  of  the  in- 
habitants of  a  town  with  pore  fresh  water,  is  one  of  the  "public  uses** 
in  behalf  of  which  the  Legislature  has  declared  the  right  of  eminent  do-, 
main  may  be  exerdsed. 

Id. — ^Id. — Ip.-^Oospobatiok. — ^A  corporation  organized  undsr  the  laws  of 
this  State^  for  the  purpose  of  supplying  the  inhabitants  of  a  town  with 
fresh  water,  is  authorized  to  ezerdse  the  right  of  eminent  domain  in  be- 
half of  such  use. 

Id. — ^Id.— Id.— Stream  oj  Wateb.— Under  the  laws  of  this  State,  the  right 
of  a  private  individual  to  enjoy  the  flow  of  water  in  its  natural  channel, 
upon  or  along  his  land,  can  be  condemned  for  public  use. 

Appeal  by  the  defendant  from  a  judgment  in  his  favor, 
and  from  an  order  denying  a  new  trial,  in  the  Seventh  Dia^ 
trict  Court  of  the  County  of  Napa.    Wallace^  J. 

McAUister  Jk  Bergin,  for  Appellant. 

Sternly,  SUmey  Jk  Hayes,  and  B,  8.  Brooks,  for  Respondent. 

Ross,  J.: 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
this  State,  for  the  purpose  of  supplying  the  inhabitants  of 
the  town  of  St  Helena  with  fresh  water.  The  defendant  is 
the  owner  of  a  tract  of  land  through  which  run  the  waters 
of  a  certain  creek  called  Hudson  or  York  Creek. 

The  purpose  of  the  present  proceeding  on  the  part  of  the 
plaintiff  is  to  condemn  the  waters  of  the  creek  for  the  pur- 
pose of  supplying  the  inhabitants  of  the  town  with  water ; 
and  the  principal  question  in  the  case  13,  whether  or  not,  un- 
der the  laws  of  this  State,  the  right  of  a  private  individual  to 
enjoy  the  flow  of  water  in  its  natural  channel,  upon  or  along 
his  land,  can  be  taken  from  him  for  such  purpose. 

There  can  be  no  sort  of  doubt  that  the  suppljdng  of  the 
inhabitants  of  a  town  with  pure  fresh  water,  is  one  of  the 
"public  uses,"  in  behalf  of  which  the  Legislature  has  declared 
the  right  of  eminent  domain  may  be  exercised.  (Code  of 
Civil  Proc»  §  123&)    Whether,  with  such  declaration,  tha 
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Courts  can  in  any  case' interfere^  need  not  now  be  determined, 
since  it  is  very  clear  that  we^would  not  be  justified  in  hold- 
ing that  the  supplying  of  the  inhabitants  of  a  town  with  pure 
fresh  water  is  not  a  public  use.  It  is  equally  dear  that  the 
plaintiff  is  authorized  to  exercise  the  right  of  eminent  domain 
in  behalf  of  such  use.  Section  1001  of  the  Civil  Code  pro- 
vides: "Any  person  may,  without  further  legislative  action, 
acquire  private  property  for  any  use  specified  in  Section 
1238  of  the  Code  of  Civil  Procedure,  either  by  consent  of 
the  owner  or  by  proceedings  had  under  the  provisions  of 
Title  VII,  Part  III,  of  the  Code  of  Civil  Procedure;  and  any 
person  seeking  to  acquire  property  for  any  of  the  uses  men- 
tioned in  such  title  is  'an  agent  of  the  State,'  or  'a  person  in 
charge  of '  such  use,  within  the  meaning  of  those  terms,  as 
used  in  such  title." 

The  only  question  about  which  we  have  had  any  serious 
doubt  is  whether  the  statute  authorizes  the  condemnation  of 
the  particular  kind  of  property  here  sought  to  be  taken. 

Section  1240  of  the  Code  of  Civil  Procedure  defines  the 
property  which  is  made  subject  to  the  exercise  of  the  right 
of  eminent  domain,  and  Section  1239  classifies  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use,  as  fol- 
lows: "  1.  A  fee  simple,  when  taken  for  public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reservoirs  and  dams, 
and  permanent  flooding  occasioned  thereby,  or  for  an  outlet 
for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a 
mine.  2.  An  easement,  when  taken  for  any  other  use.  3. 
The  right  of  entry  upon  and  occupation  of  lands,  and  the 
right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and 
timber  as  may  be  necessary  for  some  public  use." 

It  is  sufficiently  obvious,  we  think,  that  the  property  in 
question  comes  within  the  category  of  real  property.  "  The 
rights  of  riparian  proprietors,"  says  Mr.  Washburn,  in  his 
work  on  Easements  and  Servitudes,  pp.  276-7  (215),  "though 
coming  under  the  head  of  what  are  called  'Natural  Ease- 
ments,' are  not,  in  fact,  the  result  of  any  supposed  grant,  evi- 
denced by  long  acquiescence  on  the  part  of  a  superior  propri- 
etor, of  the  flow  of  the  water  from  his  land  to  the  land  below. 
The  right  of  enjoying  this  flow,  without  disturbance  or  inter- 
ruption by  any  other  proprietor,  is  one  jv/re  naturae,  and  is. 
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an  incident  of  property  in  the  land,  not  an  appuiienance  to 
it,  like  the  right  he  has  to  enjojr  the  soil  itself,  in  its  natural 
state,  unaffected  by  the  tortious  acts  of  a  neighboring  land- 
owner." 

''  It  is  inseparably  annexed  to  the  soil,  and  passes  with  it» 
not  as  an  easement,  nor  as  an  appurtenance,  but  aa  pared" 
said  Chief  Justice  Shaw,  in  Johnson  v.  Jordan,  2  Mete.  234; 
S.  C,  37  Am.  Dea  86.  (See,  also,  Angell  on  Watercourses, 
Sec.  141 ;  Brace  v.  Yale,  10  Allen,  443;  CivU  Code,  §§  14, 658, 
662.) 

The  water,  therefore,  that  runs  over  th^  defendant's  land, 
is  a  part  and  parcel  of  his  land.  The  Legislature  has  said 
that ''  an  easement "  in  land  may  be  taken  for  such  public  use 
as  is  here  involved.  Does  this  mean  only  an  easement  owned 
by  the  person  against  whom  the  right  to  condemn  is  asserted? 
We  think  not.  .As  no  man  can  have  an  easement  in  his  own 
land,  it  would  be  only  such  easements  as  he  might  own  in 
lands  of  others,  that  would  be  subj^t  to  be  taken  for  public 
use,  under  such  a  construction  of  the  statute  as  thai  Tet 
the  statute  subjects  all  real  property  belonging  to  any  person 
to  the  right  of  eminent  domain,  to  be  exercised  in  the  cases 
and  for  the  purposes  therein  stated.  In  other  words,  it  au- 
thorizes the  fee  simple  of  all  real  property  belonging  to  any 
person  to  be  taken  when  needed  for  any  of  the  public  uses 
enumerated  in  subdivision  1  of  Section  1239,  and  an.  ease- 
ment in  all  real  property  belonging  to  any  person,  to  be  tak^i 
when  needed  for  any  other  public  use.  The  question  remains: 
By  taking  the  water  that  in  its  natural  channel  runs  over  the 
defendant's  lands,  does  the  plaintiff  take  an  easement  in  the 
lands  of  defendant  ?  If  the  defendant  should  sell  to  the  plaint- 
iff the  right  thus  to  divert  the  water,  there  can  be  no  doubt  that 
he  would  sell  an  easement  in  his  land.  (Owen  v.  Field,  102 
Mass.  90;  Amidon  v.Harria,  113  ii 59;  Wolfe  y.Frost,  4  SandfL 
Ch.  72 ;  Gary  v.  Daniels,  5  Mete.  236 ;  S.  C,  41  Am.  Dec.  632.) 
And  if  the  plaintiff,  by  adverse  use,  should  acquire  the  right, 
it  is  equally  clear  that  the  interest  so  acquired  would  be  an 
easement  in  the  land  of  the  defendant.  "In  many  cases," 
says  Mr.  Washburn  in  his  work  on  Real  Property,  Vol.  2,  c  1, 
p.  321,  "one  landowner  may  acquire  a  right  to  apply  the 
use  of  water  upon  his  own  lands  so  as  essentially  to  impair 
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ite  use  by  other  proprietors,  above  or  below  him,  aa<l  ®ven  to 
interfere  thereby  with  the. enjoyments  of  the  land  of  another; 
as  for  instance,  by  stopping  the  water  of  a  stream  in  his  own 
land,  and  flowing  back  the  same  upon  the  land  of  a  proprietor 
above  him,  or  diverting  it  so  as  to  water  it,  or  prevent  its 
reaching  the  land  of  a. proprietor  below  him  in  its  natural 
quantity.  A  right  thus  to  interfere  with  the  nakiral  right  to 
make  use  of  water  belonging  to  another  where  it  is  connected 
with  the  occupation  of  land,  would  constitute  an  easement  in 
favor  of  the  latter,  as  the  dominant  estate.  Such  an  ease- 
ment may  be  acquired  like  other  easements,  by  grants  or  by 
an  adverse  enjoyment  so  long  continued  as  to  raise  a  legal 
presumption  of  a  grant"  (See  also  Wood  on  Nuisances,  §(| 
853,  354,  374;  Angell  on  Watercourses,  §  141.) 

If  there  is  any  difference .  in  the  nature  of  the  same  right 
when  acquired  by  condemnation  proceedings,  we  are  unable 
to  perceive  it.  = 

In  response  to  the  suggestion  that  the  proceedings  taken 
in  this  case  are  in  effect  a  violation  of  an  injunction  previ- 
ously obtained  by  the  defendant  in  respect  to  the  same  water, 
it  is  sufficient  to  say  that  the  present  plaintiff  was  not  a  party 
to  the  suit  in  which  the  injunction  was  awarded,  and,  besides, 
the  right  here  asserted  is  to  take  the  water  upon  making  just 
compensation  therefor. 

Upon  proof  made,  the  Court  below  found  all  of  the  facts 
essential  to  authorize  the  taking.  * 

We  must  affirm  the  judgment  and  order.    8o  ordered. 

MoBBisoN,  C.  J.,  and  Shabpstein,  J.,  concurred. 

Mtbice,  J.,  concurring : 

As  the  right  to  have  the  water  flow  in  the  stream  to  de- 
fendant's land  is  an  incorporeal  hereditament  appertaining  to 
his  land,  and  is,  therefore,  real  property,  and  as  all  real  prop- 
erty of  an  individual,  or  such  interest  therein  as  may  be  neces- 
sary, may  be  taken  by  the  right  of  eminent  domain,  in  behalf 
of  canals,  aqueducts,  flumes,  ditches,  or  pipes  for  conducting 
water  for  the  use  of  the  inhabitants  of  any  county,  etc.,  the 
taking  of  the  water  from  the  stream,  above  the  land  of  de- 
fendant, is  a  taking  of  an  interest  in  real  property  in  behalf 
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of  a  public  use.  The  land  through,  over,  and  upon  which 
pipes,  aqueducts,  flumes,  and  ditches  may  be  constructed  or 
laid  is  not  used  by  the  public ;  the  corporation  uses  the  land 
for  the  conveying  of  water;  the  water,  after  having  been 
conveyed,  is  taken  by  the  public,  and  at  that  point,  strictly 
speaking,  is  where  the  public  use  commences ;  but  both  the 
water  and  the  land  are  taken,  to  the  end  that  the  public  may 
be  supplied  with  the  one  by  the  use  of  the  other.  In  this 
case  the  plaintiff  has  aJre«dy  aoqoired  the  one,  viz.,  places  for 
its  pipes,  eta  (which  are  worthless  and  serve  no  purpose  with- 
out water),  and  now  it  seeks  to  acquire  the  necessary  water, 
such  water,  when  acquired,  to  be  used  in  behalf  of,  for  th<» 
benefit  of,  to  the  interest  of,  for  the  behoof  of,  ditches,  etc, 
for  conducting  water  for  the  use  of  the  inhabitants  of  a 
village.    [See  Worcester's  Dictionary,  "  Behalf."] 

Thobntox,  J.,  concurred  in  the  judgment 

McEee  and  McE[instbt,  JJ.,  dissented. 


[No.  8,485.— In  Bank.] 
November  23,  1882. 


ESTATE  OF  W.  W.  HILL,  Deceased. 

EffTATES  OF  Deceased  Pebsons— 4CloirrEST  of  Claim— SETTLEMsn-f  of  Final 
AooouNT — ^Application  to  Sitfreme  Coitbt  to  Prove  Bill  of  Excep- 
tions.— An  allowed  claim  may  be  contested  at  the  settlement  of  the  final 
account  of  the  administrator,  if  such  claim  has  not  already  been  passed 
upon,  and  a  party  contesting  such  claim  is  entitled  to  an  exception  to 
any  adverse  ruling  of  the  Court,  and  in  case  of  the  refusal  of  the  Court  to 
allow  the  exception,  may  apply  to  the  Supreme  Court  under  §652,  C.  C. 
P. ,  to  prove  the  same. 

Application  to  the  Supreme  Court  to  prove  bill  of  excep- 
tions. 

H.  8.  Didcson,  for  Petitioners. 

The  Court: 

This  is  an  application  to  prove  certain  alleged  facts  on 
which  an   exception  was  reserved,  which  exception^  it  iS| 
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averred  the  Judge  of  the  Ciourt  below  hto  refused  to  allow  in 
accordance  with  the  facta.  We  have  examined  the  petition 
and  answer,  and  are  of  opinion  that  the  petitioners  should  be 
allowed  to  make  proof  of  such  facts. 

The  matters  referred  to  in  the  petition  and  answer  relate  to 
a  contest  as  to  a  claim  which  had  been  allowed  by  the  admin- 
istrator, which  allowance  is  contested  by  the  heirs  and  dis* 
tributees  of  the  deceased,  who  are  the  petitioners. 

The  Judge  of  the  court  below  refers  to  the  matters  in  issue 
as  something  incidental  and  collateral  to  the  proceeding  be* 
fore  the  Court.  In  this  we  can  not  concur  with  him.  The 
matters  in  contest  relate  to  the  allowance  of  a  claim  by  the 
administratofr  of  deceased,  which,  the  petitianers  allege,  was 
improperly  and  unlawfully  done;  and  these  matters  were 
brought  before  the  Court,  in  connection  with  the  settlement  of 
the  final  account  of  the  administrator.  An  allowed  daim 
may  be  contested  at  such  settlement  (C.  C.  P.,  §  1636),  when 
such  claim  has  not  been  passed  on  on  the  settlement  of  a 
former  account,  or  on  rendering  an  exhibit,  or  on  making  a 
decree  of  sale.  Such  does  not  appear  to  have  been  the  case 
with  regard  to  the  claim  in  this  case. 

We  are  of  opinion  that  the*  prayer  of  the  petitioners  should 
be  granted,  and  an  order  will  be  made  that  the  petitioners  be 
allowed  to  prove  the  facts  alleged  in  their  petition  before 
Stuart  S.  Wright,  on  reasonable  notice  to  be  given. 


[No.  S,604.— Department  One.] 
November  24, 1S82. 

A.  L.  HART  v.  JONAS  SPECT  et  ai. 

Bill  of  PABTicuLAitB—AooouNi^Eyn>xNCB—FKAcncB.— After  the  plaint- 
iff had  on  the  demand  of  the  defendants  served  a  bill  of  particulars,  and 
nnder  an  order  of  the  Conrt  had  famished  the  defendants  a  further  ac- 
count in  writing  of  the  items  of  the  plaintifiTs  claim,  the  defendants, 
without  asking  an  order  for  a  still  further  accotmt,  moved  the  Court  for 
an  order  that  the  plaintiff  be  precluded  from  giving  any  evidence  in  sup- 
port of  his  complaint,  which  motion  was  denied. 
Meld:  An  order  precluding  a  party  from  giving  evidence  in  support  of  his 
claim  is  proper  only  where  such  party  has  failed  or  refused  to  deliver  to 
the  adverse  party  on  demand  a  copy  of  his  account;  and  that  the  motion 
in  this  case  was  properly  denied* 
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Appeal  by  the  defendant  Jonas  Spect,  from  -  the  judg- 
ment of  the  Superior  Court  of  the  Cotmty  of  Colusa.  BlaNt 
CHABD,  J. 

Action  to  recover  the  value  of  legal  services.  Trial  before 
a  jury.  Verdict  for  plaintiff  The  facts  are  stated  in  the. 
opinion  of  the  Court. 

Lyas  &  Bridgford,  for  Appellant 

The  only  point  presented  by  the  record  in  this  case  is 
whether  or  not  the  Court  erred  in  denying  defendants'  motion 
to  preclude  plaintiff  from  giving  any  testimony  as  to  the  ac- 
count sued  upon. 

Section  454  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows :  ''  It  is  not  necessary  for  a  party  to  set  forth  in  a  plead- 
ing the  items  of  an  account  therein  alleged,  but  he  must 
deliver  to  the  adverse  party,  within  five  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  or  be  precluded 
from  giving  evidence  thereof.  The  Court,  or  Judge  thereof, 
may  order  a  further  account^  when  the  one  delivered  is  too 
general  or  is  defective  in  any  particular." 

In  making  the  motion  for  the  order  to  preclude  plaintiff 
from  giving  testimony,  defendants  followed  literally  the  rule  ' 
of  practice  in  such  cases  laid  down  by  this  Court  in  the  case 
of  Conner  v.  HtUchi/nson,  17  CaL  280.  : 

A.  L,  Hart,  Respondent,  in  propria  persona. 

The  bill  of  particulars  served  by  the  plaintiff  upon  the  de- 
fendants in  pursuance  of  the  order  of  the  trial  Court,  requir- 
ing an  additional  bill  of  particulars,  was  a  sufficient  compli- 
ance with  such  order.  It  set  forth  the  items  of  the  account 
sued  on  with  as  much  particularity  as  the  nature  of  the  ac- 
count would  admit. 

The  object  to  be  secured  by  requiring  a  bill  of  particulars 
to  be  furnished  to  a  defendant  in  an  action  is,  that  he  may 
be  apprised  of  the  particular  nature  of  the  demand  made,  and 
what  will  be  attempted  to  be  proved  against  him  at  the  trial. 
This  object  was  accomplished  by  the  one  furnished  in  the 
present  case.    (See  P.  T.  Co.  v.  Prader,  32  Cal.  638.> 

S^tion  464  of  the  Code  of  Civil  Procedure,  under^hich 
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the  motion  of  defendants  wiem  m^e,  does  not  authorize  the 
trial  Court  to  make  an  order  precluding  a  plaintiff  from  giv- 
ing any  evidence  of  an  accomit  sued  on,  when  he  has,  in  good 
faith,  fumi^ed  the  defendant  with  a  bill  of  particulars  con* 
taining  the  items  of  the  account,  as  far  as  it  is  in  his  power 
to  do  so:  The  section  simplj  provides  that  if  he  fails  to  fur- 
nish the  adverse  party  with  a  copy  of  the  account,  he  shall  be 
precluded  from  giving  evidence  thereof;  and  that  when  an 
account  is  furnished,  if  too  general,  the  Court  may  require  a 
more  particular  one. 

The  Court  : 

The  complaint  is  to  recover  the  value  of  legal  services. 
Defendants  demanded  a  bill  of  particulars,  which  was  served 
The  Court  made  an  order  that  plaintiff  furnish  a  further  ac- 
count in  writing  of  the  items  of  the  claim,  setting  forth  the 
number  of  suits  in  which  services  were  performed,  the  title  of 
each  suit,  and  the  value  of  the  services  rendered  in  each  suit, 
together  with  the  date  at  which  each  item  of  service  became 
due. 

Plaintiff  then  served  the  further  account  following : 
"Jonas  Specjt  and  Lou  G.  Spect, 

To  A.  L.  Hart,  Dr. 

*"  May  19, 1880 — ^To  services  as  attomey-at-law,  in  lit- 
igation involving  the  title  to  lots 

in  the  town  of  Colusa $10,000 

Cr. 
"December,1881— By  cash  paid. 600 

"Balance $9,600 

"  This  litigation  embraced  the  trial  of  the  following  causes, 
to  wit:  Spect  v.  Grcgrgr,  District  and  Supreme  Courts;  Spect 
V.  Bvmdy,  District  and  Supreme  Courts ;  Hagar  v.  /Si2>ed,  Dis- 
trict and  Supreme  Courts ;  Montgomery  v.  /S|>ec^,  District  and 
Supreme  Courts;  Speot  v.  Arnold,  District  and  Supreme 
Courts. 

*'  Said  litigation  also  involved  the  management  and  trial  of 
the  following  causes,  up  to  the  nineteenth  day  of  May,  1880, 
to  wit :  Spect  v.  Cheney,  No.  930 ;  Tates  v.  Shearer  and  Dean ; 
Spect  V.  McOrath  et  ah;  Spect  v.  OiU;  Spect  v.  Tovm  6f(h- 
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Itisa;  Sped  v.  Mirtchum;  Spect  v.  Warner;  Spect  v.  Liening; 
Sped  y.  Peyton;  Spect  v.  Orover;  Spect  v.  McLaughlin; 
Spect  V.  Cheney,  No.  797 ;  Spect  v.  Spittler;  Spect  v.  De  Jar- 
natt.  Said  services  involved  the  general  management  of  said 
litigation,  and  entitled  me  to  a  fee  for  the  entire  service,  the 
amount  of  which  was  not  fixed,  but  was  contingent  upon 
final  success  or  recovery,  hence  there  is  and  can  be  but  one 
item  of  charge  to  the  account.    Respectfully, 

"A.  L.  Hart." 

Defendants  moved,  that,  inasmuch  as  plaintiff  had  failed 
to  comply  with  the  order  of  the  Court,  plaintiff  be  precluded 
from  giving  any  evidence  in  support  of  his  complaint  The 
Court  denied  the  motion  and  defendants  excepted. 

It  will  be  observed  that  no  application  was  made  to  the 
Court  below  for  an  order  for  a  further  account.  It  is  only 
where  a  party  has  failed  or  refused  to  deliver  to  the  adverse 
party  on  demand,  a  copy  of  his  account,  that  the  latter  is  en- 
titled to  an  order  that  the  former  be  precluded  from  giving 
evidence. 

Judgment  affirmed. 


[Ko.  S,5S4.— Department  One.] 
November  27,  1882. 

HELEN  D.  QEIDLEY,  Administratrix  of  the  Estate  op 
George  W.  Qridley,  Deceased,  v.  JOHN  BOGGS  et  al. 

FnrDiNG — Sttbstastial  Contuct  vx  EvmsNOB.— Action  oommenoed  by 
George  W.  Gridley  in  his  life-time,  prosecuted  by  plaintiff,  appellant,  as 
the  administratrix  of  his  estate,  to  obtain  a  decree  setting  aside  a  deed 
made  by  him  September  4, 1879,  to  certain  of  the  defendants  (John  Boggs, 
E.  D.  Pond,  and  0.  W.  Clarke),  and  also  an  accompanying  contract  ex- 
ecuted by  them  declaring  trusts  in  favor  of  named  creditors  of  said  George 
W.  Gridley  and  one  D.  M.  Eetfvis.  The  fraud  charged  upon  the  defend- 
ants especially  named  is,  that  taking  advantage  of  the  weak,  feeble,  and 
diseased  condition  of  the  mind  of  George  W.  Gridley,  and  of  his  conse* 
quent  incapacity  to  protect  his  own  interests,  they  induced  him,  by  false 
representations,  to  execute  the  deed,  and  enter  into  the  contract  sought 
to  be  annulled.  The  representations  were  made  concerning  matters  in 
respect  to  which  Gridley  was  fully  informed,  and  must  have  acted  re- 
sponsibly, provided  he  was  a  person  of  sound  mind,  on  which  question 
the  Court  below  found  in  favor  of  the  defendants  on  evidence  in  which 
there  was  a  substantial  conflict. 
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Cboss-kxamiiiation  of  Witress. — ^An  expert  witness,  called  on  behalf  of 
the  plaintiff,  had  testified  that  he  had  made  a  post  mortem  examination 
of  the  body  of  Qeorge  W.  Oridley,  and  as  to  the  condition  of  the  brain, 
pelvic  viscera,  and  particularly  the  kidneys  and  bladder,  and  the  pros- 
tate gland  and  the  nrethra;  that  he  had  found  nitrate  of  urea  in  crystals 
in  washing  the  membranes  of  the  brain,  and  ciystals  of  nrea  in  the  arach- 
noid sac,  etc. ;  that  the  kidneys  were  apparently  in  the  normal  state,  ex- 
cept that  they  were  engorged  with  blood;  that  the  membranes  of  the 

^  brain,  the  pia  mater,  the  arachnoid  and  dvra  mater  were  ' '  thickened,  dis- 
colored, adherent,  and  matted  together;*'  that  the  prostate  gland  was  en- 
larged, thickened,  and  indurated,  and  its  walls  pressed  together.  In  his 
opinion,  the  deceased  must  have  been  of  unsound  mind  for  five  or  six  years 
prior  to  his  death,  by  reason  of  the  facts  that  the  condition  of  the  pros- 
tate gland  had  obstructed  the  eliminaticm  of  urea,  causing  it  to  enter  in 
the  circulation,  and  poisoning  the  branial  membranes,  and  that  the  pa- 
tient died  of  unemic  convulsions,  thus  produced;  that  the  thickened  con- 
dition of  the  brain  coverings  established  insanity,  and  that  the  thicken- 
ing produced  by  the  chronic  uramatic  poisoning  must  have  been  gradual, 
continuing  several  years..  One  B.,  called  as  an  expert  witness  by  the  de- 
fendant, after  stating  that  he  had  been  a  practicing  physician  and  surgeon 
since  1864,  that  he  was  a  graduate  of  certain  medical  schools,  and  that  he 
had  been  superintendent  for  about  two  years  of  an  insane  asylum  in  Lan- 
cashire, England,  proceeded  to  testify,  in  effect,  that  he  had  never  known 
crystals  of  urea  to  be  found  in  the  brain  or  any  of  its  surroundings; 
that  nitrate  of  urea  is  perfectly  soluble  in  water;  that  uric  and  urea  are 
specifically  different.  He  added,  that  taking  the  condition  of  the  cover- 
ings of  the  brain  and  the  brain  itself,  and  of  the  kidneys,  the  bladder, 
the  prostate  gland,  and  the  urethra,  as  described  by  M.  (and  Dr.  C,  who 
assisted  at  the  post-mortem),  he  could  not  understand  how  anyvuch  con- 
dition of  his  brain  or  its  membranes  could  be  attributed  to  unemic  poi- 
soning, without  disease  of  the  kidneys  antedating  it,  and  declared  that 
disease  or  unsoundness  of  mind  could  not  be  predicated  on  the  condition 
of  the  coverings  of  the  brain  as  described  by  Messrs.  M.  and  C.  On  cross- 
examination  of  B.,  the  plaintiff  wished  to  put  to  him  a  hypothetical  ques- 
tion, in  all  respects  similar  to  such  questions  propounded  to  plaintiffs 
witnesses  on  direct  examination, 
HM:  Since  the  testimony  of  B.  on  direct  examination  was  confined  to  a 
contradiction  of  the  theory  of  M.  as  to  the  mental  unsoundness  of  Grid- 
ley  produced  by  slow  urcemic  poisoning,  the  question  was  not  proper 
cross-examination,  as  the  answer  of  the  witness  thereto,  if  it  sustained 
the  plaintiff's  views,  would  have  constituted  part  of  the  plaintiff's  case, 
which  should  have  been  made  out  before  she  rested.  Nor  was  the  ques- 
tion proper  as  testing  the  capacity  of  B. ;  for  if  the  answer  of  B.  had  been 
the  same  as  that  given  by  the  plaintiff's  experts  it  would  have  strength- 
ened the  plaintiff's  affirmative  case,  if  different  it  would  have  tended  no 
more  to  prove  the  incompetency  of  B.  than  it  would  have  done  to  prove 
the  incompetency  of  the  plaintiff's  experts. 

Etidbncs— Judgment  Kefcsino  Pbobatx  of  Will—How  Far  Conclc- 
8TVE. — ^The  plaintiff  in  the  Court  below  offered  to  introduce  in  evidence 
a  document  filed  in  the  Superior  Court  on  the  fourteenth  day  of  March* 
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1881,  pnrportisig  to-be  the  het  will  and  testament  of  George  W.  Gridley* 
deceased,  together  with  the  objections  to  the  probate  of  the  same  by 
Charles  W.  Gridley  and  Flora  D.  Hams,  and  the  Courtis  findings  of 
fact  and  condnsions  of  law  thereon,  and  the  decree  of  said  Court  thereon 
rejecting  said  will  ''and  deciding  that  said  George  W.  Gridley  was  nn- 
Boond  in  mind,  and  incompetent  by  reason  thereof  to  make  a  will  at  the 
date  of  the  execution  thereof,  to  wit,  March  26,  1879."  Upon  the  objeo; 
tion  of  the  defendants  the  documents  offered  were  excluded. 
Held:  The  ruling  was  proper.  The  judgment  of  the  Superior  Court  deter* 
mined  that  a  certain  instrument,  purporting  to  be  the  last  will  and  testa- 
ment of  Geooge  W.  Gridley,  was  not  his  last  will  and  testament.  The 
proceeding  was  not  a  special  inquiry  to  determine  his  status  as  to  sanity 
or  insanity.  The  finding  of  insanity  was  of  a  probative  fact  upon  which 
the  Court  held  the  will  to  be  invalid,  as  it  might  have  held  it  to  be  in- 
valid upon  proof  of  duress  or  undue  influence. 

Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Butte,  and  from  an  order  denying  a 
motion  for  a  new  trial    Hundley,  J. 

Action  to  set  aside  a  deed  and  contract  on  the  ground  of 
fraud.  The  facts  are  stated  in  the  opinion  of  the  Court. 
After  the  decision  in  department  a  petition  for  hearing  in 
bank  was  presented  and  denied. 

York  &  Whitworih,  for  Appellant 

The  exclusion  of  proper  testimony  is  error  fatal  to  a  judg« 
ment,  and  is  always  ground  for  reversal.  (EskUe  o/Toomea, 
64  Cal.  616,  617;  ArOiv/ra  v.  HaH,  17  How.  U.  S.  6;  Baratow 
V.  aty  BaUroad  Co.,  42  CaL  465;  Mice  v.  Heath,  39  id.  611, 
612;  Jcmea  ▼.  Yoimg,  28  Am.  Dec  669;  Hilliard  on  New 
Trials,  408.) 

This  proposition  is  founded  in  reason,  and  its  soundness  is 
unquestioned.  And,  in  Courts  of  equity  particularly,  where 
fraud  and  imposition  upon  one  of  weak  mind  are  of  the  issues, 
any  fact  ot  circumstance  which  tends  to  show  fraud,  or  to 
cast  a  suspicion  of  imfaimess  upon  the  transaction  investi- 
gated, is  relevant,  material,  and  proper  testimony.  (Tracy  v. 
Craig,  65  CaL  91,  93,  94;  Tracy  v.  Colby,  65  id.  67;  Moran 
V.  Abbey,  58  id.  167, 168;  1  Greenleaf's  Ev.,  §  61,  a;  1  Story's 
Eq.,  §  190;  IngersoU  v.  Baker,  21  Me.  474;  Tndl  v.  True,  33 
Me.  367;  Bwrkholder  v.  PlavJc,  67  Pa.  St.  233;  Stewart  v. 
Fevmer,  81  id.  180;  3  Wait's  Actions  and  Defenses,  446,  446; 
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Davis  V.  Calvert,  25  Am.  Dea  282;  Pa.,  Del  and  MdL  Steam 
Nav,  Co.  V.  Dandridge,  29  id.  543.)  Nor  can  it  be  maintained 
that  the  admission  of  the  rejected  evidence,  in  any  given  case, 
would  not  have  changed  the  result^  and  that,  therefore,  no  in- 
joiy  was  done  the  appellants. 

Injury  will  be  conclusively  presumed  from  such  error.  The 
adoption  of  any  other  rule  would  make  the  rights  of  litigants 
to  depend  upon  the  uncertainties  of  the  most  unreliable  specu- 
lations. No  one  can,  by  any  possibility,  tell  what  might  have 
been  the  result,  in  a  given  case,  if  the  rejected  testimony  had 
been  admitted,  or  to  what  other  evidence  it  might  have  led, 
if  it  had  been  received.  (Arthura  v.  Hart  and  Estate  of 
Toomea,  supra;  Barstow  v.  City  Railroad  Co.,  42  Cal.  465; 
Ja^Jcson  V.  Feather  River  W.  Co.,  14  id.  24;  Rice  v.  Hea/th, 
39  id.  611,  612.) 

The  Court  below  in  this  case  did  exclude  and  refuse  to 
entertain  testimony,  relevant,  material,  and  proper,  which  the 
appellant,  at  the  trial,  sought  to  elicit  and  to  introduce:  1.  By 
sustaining  defendants'  objection  to  plaintiff's  hypothetical 
question  propounded  to  their  own  expert  witness.  Dr.  C,  F. 
Buckley,  on  cross-examination.  This  was  a  proper  question 
on  cross-examination,  for  the  reason  that  the  witness  had  been 
introduced  by  the  defendants  as  an  expert  on  the  subject  of 
insanity,  and  in  his  direct  examination  had  expressed  his 
opinion  that  the  pathological  conditions  found  in  the  brain  of 
the  deceased  upon  B,po8t  moW^m,  and  the  fits  with  which  de- 
ceased was  afflicted,  were  not  incompatible  with  mental  integ- 
rity of  every  form,  ete.  {People  v.  Lake,  12  N.  Y.  358;  DUle- 
her  V.  Home  Life  Ins.  Co.,  87  id.  83.) 

The  hypothetical  question  simply  assumed  the  same  facts 
upon  which  the  witness  had  expressed  his  opinion,  coupled 
with  certain  other  facts,  and  asked  his  opinion  upon  them  all 
taken  together.  The  hypothetical  question  was  a  proper  one 
as  such.  {Cowley  v.  People  of  the  State  of  New  Yo^'k,  83  N. 
Y.  464;  Ouiterman  v.  Liverpool  etc.  Co.,  id.  358;  Harnett  v. 
Garvey,  66  id.  641;  Negro  Jerry  v.  Tovmshend,  9  Md.  159.) 
And  whilst  an  error  in  the  assumption  of  facts  would  not 
make  the  interrogatory  objectionable,  so  long  as  it  is  within 
the  probable  range  of  the  evidence  {Harnett  v.  Oarvey,  supraX 
Cal.  Rbps.  LXII— 13 
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nevertheless  in  this  instance  the  facts  assumed  had  all  heen 
proven. 

2.  In  sustaining  defendants*  objection  to  plaintiff's  offer  to 
introduce  in  evidence  a  document,  filed  in  said  Superior  Court 
on  the  fourteenth  day  of  March,  1881,  purporting  to  be  the 
last  will  and  testament  of  said  George  W.  Gridley,  deceased, 
togther  with  the  objections  to  the  probate  of  the  same  by 
Charles  E.  Gridley  and  Flora  D.  Harris,  filed  in  said  Court  on 
the  sixth  of  April,  1881,  and  the  Court's  findings  of  fact  and 
conclusions  of  law  thereon,  and  the  decree  of  said  Court 
thereon  rejecting  said  will  and  deciding  that  said  George  W. 
Gridley  was  unsound  in  mind,  and  incompetent  by  reason 
thereof  to  make  a  will  at  the  date  of  the  execution  thereof, 
to  wit,  March  26,  1877. 

This  evidence  should  have  been  admitted.  Here  was  the. 
judgment  of  a  Court  that  on  a  certain  day,  to  wit,  March  26, 
1877,  said  Gridley  was  of  impaired  or  unsound  mind,  to  such 
an  extent  as  to  be,  by  reason  thereof,  incompetent  to  make  a 
will.  Evidence  of  the  state  of  a  person's  mind  before  and 
after  the  act  done  is  admissible  to  prove  insanity.  (2  GreenL 
on  Ev.,  §  371;  Estdte  of  Toomea,  54  Cal.  616,  and  cases  cited.) 
The  judgment  was  conclusive  as  to  his  condition  on  the  day 
named.  (Code  of  Civil  Procedure,  §  1908,  Subd.  1.)  It  was 
at  least  prima  fade  evidence  of  his  condition  of  mind  on  that 
day.  (Van  Devsen  v.  Sweet,  51  N.  Y.  386;  Gibson  v.  Soper, 
6  Gray,  285-6;  Bippy  v.  Oant,  4  Ired.  (N.  C.)  Eq.  443;  Rider 
V.  MiUer,  86  N.  Y.  611;  Hides  v.  MarshaU,  8  Hun,  329.) 

jP.  C.  Lusk,  for  all  Respondents  except  C.  K  Gridley. 
Belcher  &  Belcher,  also  for  all  Respondents,  except  C.  K 
Gridley  and  D.  M.  and  Ann  E.  Reavis. 

Before  proceeding  to  examine  in  detail  the  tedious  list  of 
exceptions  specified  under  this  head,  amoimting  to  nearly 
three  hundred  in  all,  counsel  would  submit  that  if  any  one  of 
them  were  well  taken,  the  error  would  not  be  a  sufficient 
prejudice  to  the  plaintiff  to  work  a  reversal  of  this  case.  The 
case  shows  no  evidence  to  sustain  the  charge  of  fraud  made  by 
the  plaintiff,  and,  on  the  issue  of  insanity,  the  preponderance 
is  overwhelmingly  with  the  defendants.  In  such  a  case,  un- 
less the  error  was  one  that  might  have  materially  injured  the 
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plaintiff,  a  reversal  will  not  be  had.  An  inspection  will  sat- 
isfactorily show  that  the  answer  to  any  question  objected  to 
by  appellant,  if  it  had  been  excluded,  or  the  admission  of  any 
answer  that  was  excluded,  could  by  no  possibility  have 
affected  the  result.  If  every  ruling  complained  of  had  been 
in  plaintiff's  favor,  the  result  could  n6t  have  been  changed. 
Of  necessity  the  decision  must  have  been  for  defendants. 

Our  Code  has  said,  and  this  Court  many  times  stated,  that 
judgments  will  not  be  reversed  for  every  error,  but  only  for 
those  where  the  party's  substantial  rights  have  been  pieju- 
diced. 

The  rule  should  be  carefully  applied  in  such  a  case  as  this. 
The  trial  was  long,  tedious,and  very  expensive, and  after  a  care- 
ful and  patient  hearing  and  consideration,  the  learned  Judge  of 
the  Court  below  found  for  the  defendants.  The  case  should 
not  be  sent  back  unless  for  weighty  reasons.  The  record 
shows  that  a  new  trial  could  never  terminate  differently  from 
the  first.  Counsel  think  none  of  the  exceptions  well  taken, 
but  if  the  Court  in  so  great  a  number  should  discover  any, 
we  submit  that  they  are  entirely  immaterial,  and  could  not 
have  damaged  the  appellant. 

On  this  point  we  desire  to  call  the  attention  of  the  Court 
to  a  late  case  in  Michigan,  Fraaer  v.  JennisoTiy  42  Mich.  206, 
in  which  the  issue  was  insanity.  The  result  of  a  long  trial 
was  a  decision  in  favor  of  the  sanity  of  the  party  in  question. 
Judge  Cooley,  in  an  elaborate  opinion,  reviewing  the  evi- 
dence, came  to  the  same  conclusion,  but  he  discovered  several 
exceptions  in  the  admission  or  exclusion  of  evidence  that  he 
deemed  well  taken.  After  discussion,  he  came  finally  to  the 
conclusion  that  the  case  ought  not  to  be  reversed  on  that 
ground,  and  on  this  point  he  said:  "We  have  already  said, 
that  the  Court  erred  in  one  instance  in  overruling  questions, 
because  they  were  leading,  and  in  another  because  they  called 
for  conclusions  and  not  facts.  The  Court  also  erred  in  hold- 
ing that  the  questions  put  to  Mary  Colvin  respecting  family 
history,  were  objectionable,  on  the  ground  of  being  hearsay. 
It  is  that  sort  of  evidence  of  all  others  that  is  not  objection- 
able on  this  ground.  (Shields  v.  Boucher,  1  De  Qex  &  Smale, 
40.)  •  ♦  •  The  important  fact  they  sought  to  bring  out  was 
that  Mr.  Fraser's  mind  weakened  in  the  last  year  ofJbis  life; 
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and  as  they  appear  to  have  gone  fnlly  uito  the  question  of 
mental  soundness,  we  must  suppose  this  ground  to  have  been 
covered.  On  the  whole,  we  all  agree  that  we  ought  not  to  re- 
verse the  judgment  because  of  the  rulings  mentioned.'' 

The  alleged  errors  of  this  class  will  now  be  considered  in 
detail,  in  the  order  specified  by  appellant.     »     »     • 

The  question  was  not  in  cross-examination;  nothing  of  that 
character  had  been  asked  on  direct  examination.  It  was  an 
attempt  to  ask  the  question'  they  had  propounded  to  their 
own  witness  Shurtliff,  as  a  part  of  their  own  case,  on  cross- 
examination  of  our  witness,  who  was  called  only  to  disprove 
certain  parts  of  Dr.  Miller's  testimony.  He  had  on  direct  ex- 
amination been  asked  no  question  as  to  the  condition  of  Grid- 
ley's  mind  or  his  opinion  of  it.     •     •     * 

Qridley  left  a  will.  One  of  his  family  presented  the  will 
for  probate,  another  objected  to  the  probate  on  the  ground 
that  he  was  of  unsound  mind,  and,  without  any  contest,  the 
family  allowed  the  will  to  be  set  aside  on  that  ground.  Of 
course,  the  proceedings  of  the  Probate  Court  in  that  regard 
were  immaterial  here  and  could  not  bind  these  defendants,  nor 
affect  them,  for  the  reasons  stated  at  the  time,  which  were  that 
the  evidence  was  irrelevant  and  immaterial,  so  far  as  the 
judgment  was  concerned;  that  we  were  not  parties  to  it,  and 
could  not  be  in  any  way  bound  by  it;  and  that  we  could  neither 
be  bound  by  the  findings  nor  the  judgment;  and  that  all  the 
others  papers  offered  in  connection  are  incompetent  to  prove 
anything  in  this  case  as  against  the  defendants.  And  further, 
that  neither  of  the  defendants  were  parties  to  or  in  any  man- 
ner interested  in  the  proceedings  out  of  which  that  judgment 
arose;  and  that  neither  of  the  defendants  were  present  at 
that  proceeding,  or  had  any  right  to  or  did  cross-examine  the 
witnesses  therein  produced. 

McKiNSTRT,  J.  : 

The  action,  commenced  by  George  W.  Gridley  in  his  life- 
time, is  prosecuted  by  plaintiff,  appellant,  as  the  administra- 
trix of  his  estate,  to  obtain  a  decree  setting  aside  a  deed  made 
by  him  September  4, 1879,  to  certain  of  the  defendants  (John 
Boggs,  R  B.  Pond  and  C.  W.  Clarke),  and  also  an  accompanying 
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contract  executed  hj  them  declaring  trusts  in  favor  of  named 
creditors  of  said  George  W.  Gridley  and  one  D.  M.  Beavis. 

The  complaint  alleges  that  for  more  than  five  years  next 
before  the  first  day  of  December,  1880,  George  W.  Gridley  was 
continuously  feeble  and  diseased  in  body,  and  feeble  and  weak 
and  unsound  in  mind,  and  by  reason  thereof  during  all  that 
time  "wholly  incompetent  to  transact  business."  That  during 
such  five  years  all  the  defendants  had  full  knowledge  of  said 
Gridley's  feeble  and  diseased  condition  of  body,  and  his  said 
weak  and  unsound  condition  of  mind,  and  that  he  was  so  as 
aforesaid  "wholly  incompetent  to  transact  businesa"  That 
during  said  five  years  prior  to  December  1,  1880,  and  while 
the  said  defendants  Boggs,  Fond,  Clarke  and  Reavis  were  each 
and  all  of  them  fully  cognizant  of  said  George  W.  Gridley's 
said  weak,  feeble  and  diseased  condition  of  body  and  his  said 
weak,  feeble  and  unsound  condition  of  mind,  "and  of  his  s^d 
incompetency  to  transact  business,"  they  conspired,  confed- 
erated and  colluded  together  to  take  an  unfair  and  fraudulent 
advantage  of  him,  "while  in  his  said  feeble  and  diseased  con- 
dition of  body,  and  while  in  his  said  weak,  feeble  and  unsound 
condition  of  mind,  and  while  he  was  so  incompetent  to  transact 
business,  to  wrong,  cheat,  and  defraud  him  out  of  his  said  prop- 
erty" (previously  described),  "and  to  that  end,  and  with  that 
intent,  they  wrongfully,  fraudulently  and  falsely  represented 
to  said  George  W.  Gridley  that  he  was  liable  to  pay  to  scdd 
Boggs,  Fond,  Clarke,  and  to  certain  other  of  the  defendants, 
moneys  due  to  them  on  certain  promissory  notes,  all,  or  nearly 
all,  signed  by  him  and  by  said  D.  M.  Beavis,"  eta 

The  fraud  charged  upon  the  defendants  especially  named 
is,  that  taking  advantage  of  the  weak,  feeble  and  diseased 
condition  of  the  mind  of  George  W.  Gridley,  and  of  his  conse- 
quent incapacity  to  protect  his  own  interests,  they  induced 
him,  by  false  representations,  to  execute  the  deed  and  enter 
into  the  contract  sought  to  be  annulled. 

The  representations  alleged  to  have  been  made  to  Gridley 
(with  the  exception,  perhaps,  of  the  alleged  representation  that 
Beavis  had  conveyed  all  this  property  to  Boggs,  Fond  and 
Clarke,  in  reference  to  which  the  Court  below  found  upon 
evidence  that  no  such  representation  was  made,  but,  to  the 
contrary  thereof,  that  the  fact  as  to  conveyance  from  Beavis 
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to  Boggs,  Pond  and  Clarke  was  stated  to  Gridley),  had  rela- 
tion to  matters  in  respect  to  which  he  was  fully  informed, 
and  must  have  acted  responsibly,  provided  he  was  a  person 
of  sound  mind. 

The  Court  below  found:  "For  the  five  years  next  before 
the  first  day  of  December,  1880,  the  plaintiff^s  intestate,  George 
W.  Gridley,  was  not  either  feeble  or  diseased  in  body,  or  feeble, 
or  weak,  or  unsound  in  mind,  and  was  not  during  all,  or  any 
portion  of  that  time,  incompetent  to  attend  to,  manage  or 
transact  business,  but,  on  the  contrary,  was  during  all  said 
time  and  up  to  the  time  of  his  death  of  sound,  healthy  and 
vigorous  and  unimpaired  condition  of  mind  and  body,  and 
fully  competent  to  transact  business." 

It  is  admitted  that  as  to  this  finding,  there  was  a  substan- 
tial conflict  in  the  evidence. 

In  argument  counsel  indulged  in  much  criticism,  some  of 
it  perhaps  just,  of  the  findings.  It  is  obvious,  however,  in 
presence  of  the  explicit  findings  that  Gridley  was  of  sound 
mind,  and  further,  that  defendants  practiced  no  such  arts  or 
devices  as  constitute  fraud  when  practiced  upon  a  person  of 
sound  mind,  the  judgment  must  be  affirmed,  unless  errors  oc- 
curred at  the  trial 

It  is  contended  that  the  Court  below  erred  in  sustaining 
the  objection  to  the  hypothetical  question  propounded  by 
plaintifi^s  counsel  on  cross-examination  to  the  expert  witness. 
Dr.  C.  F.  Buckley. 

Dr.  P.  B.  M.  Miller,  an  expert  witness  called  on  behalf  of 

the  plaintifi",  had  testified  that  he  had  made  a  post  mortem 

examination  of  the  body  of  George  W.  Gridley,  and  as  to  the 

condition  of  the  brain,  pelvic  viscera^  and  particularly  the 

kidneys  and  bladder,  and  the  prostate  gland  and  the  urethra; 

that  he  had  found  nitrate  of  urea  in  crystals  in  washing  the 

membranes  of  the  brain,  and  crystals  of  urea  in  the  arachnoid 

sac,  etc.     That  the  kidneys  were  apparently  in  the  normal 

state,  except  that  they  were  engorged  with  blood;  that  the 

membranes  of  the  brain,  the  pia  mater,  the  arachnoid  and 

dura  Tnater were  •'thickened,  discolored,  adherent,  and  matted 

together."    That  the  prostate  gland  was  enlarged,  thickened, 

and  indurated  and  its  walls  pressed  together.     In  his  opinion 

the  deceased  must  have  been  of  unsound  mind  for  five  or  six 
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years  prior  to  his  death,  by  reason  of  the  facts  that  the  con- 
dition of  the  prostate  gland  had  obstructed  the  elimination 
of  urea,  causing  it  to  enter  in  the  circulation  and  poisoning 
the  branial  membranes,  and  that  the  patient  died  of  ursemic 
convulsions  thus  produced;  that  the  thickened  condition  of 
the  brain  coverings  established  insanity,  and  that  the  thick- 
ening produced  by  the  chronic  ureemic  poisoning  must  have 
been  gradual,  continuing  several  years. 

In  his  direct  examination  on  behalf  of  defendants,  Dr. 
Buckley,  after  stating  that  he  had  been  a  practicing  physician 
and  surgeon  since  1864,  that  he  was  a  graduate  of  certain 
medical  schools,  and  that  he  had  been  superintendent  for 
about  two  years  of  an  insane  asylum  in  Lancashire,  England, 
proceeded  to  testify  in  effect  that  be  had  never  known  crys- 
t-als  of  urea  to  be  found  in  the  brain  or  any  of  its  surround- 
ings; that  nitrate  of  urea  is  perfectly  soluble  in  water;  that 
uric  and  urea  are  specifically  different  He  added,  that  taking 
the  condition  of  the  coverings  of  the  brain  and  the  brain  it- 
self, and  of  the  kidneys,  the  bladder,  the  prostate  gland  and 
the  urethra,  as  described  by  Dr.  Miller  (and  Dr.  Caldwell,  who 
assisted  at  the  post-mortem),  he  could  not  understand  how 
any  such  condition  of  his  brain  or  its  membranes  could  be  at- 
tributed to  ur»mic  poisoning,  without  disease  of  the  kidneys 
antedating  it,  and  declared  that  disease  or  unsoundness  of 
mind  covid  not  be  predicated  on  the  condition  of  the  cover- 
ings of  the  brain  as  described  by  Messrs.  Miller  and  Cald- 
weU. 

It  is  apparent  from  the  foregoing  that  the  testimony  of 
Dr.  Buckley  was  addressed  to  the  contradiction  of  the  theory 
of  Dr.  Miller,  that  the  diseased  condition  of  the  membranes  of 
the  brain  was  produced  by  slow  ursemic  poisoning,  and  such 
condition  indicated  insanity  in  Gridley,  which  extended  back- 
ward from  his  death  to  a  period  of  time  including  the  acts 
alleged  to  have  been  done  by  him  while  incompetent  to  pro- 
tect his  business  or  other  interests. 

It  is  disputed  between  counsel  for  the  respective  parties 
whether  there  was  any  evidence  in  the  case  tending  to  prove 
some  of  the  facts  assumed  to  exist  in  the  hypothetical  question 
propounded,  on  the  part  of  plaintiff,  upon  the  croi^s-examinii- 
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tion  of  Dr.  Buckley,  the  sustaining  of  the  objection  to  which 
by  the  Court  below  is  now  here  urged  as  error. 

After  such  examination  as  we  have  been  able  to  give  the 
enormous  transcript  of  nearly  six  thousand  folioSy  made  up  to 
a  great  extent  of  the  questions  and  answers  contained  in  the 
short-hand  reporter's  notes — and  we  consented  to  hear  the 
appeal  upon  the  unnecessarily  voluminous  record  only  out  of 
consideration  for  the  important  interests  involved — we  are 
not  prepared  to  say  but  there  is  to  be  found  in  it  some  evi- 
dence tending  to  prove  the  existence  of  each  of  the  facts  as- 
sumed in  the  question. 

But  the  objection  that  the  question  could  not  be  asked  in 
accordance  with  any  legitimate  rule  of  cross-examination  was 
properly  ^sustained. 

The  burden  of  showing  that  George  W.  Gridley  was  in- 
sane when  and  before  the  instruments  were  executed;  was 
cast  upon  the  plaintiff.  Taking  up  the  burden  and  in  making 
out  her  affirmative  case,  plaintiff,  in  addition  to  other  evi- 
dence, had  propounded  a  series  of  hypothetical  questions  to 
expert  witnesses  called  on  her  behalf.  The  question  put  to 
Dr.  Buckley  was  of  the  same  character,  and  in  substance  the 
same  as  one  put  to  plaintiffs  witnesses,  and  his  answer,  if  it 
sustained  plaintiffs  views,  would  have  constituted  part  of 
plaintifi^'s  case,  which  should  have  been  made  out  before  she 
rested.  His  direct  examination  had  been  limited  to  the  ex- 
pression of  his  opinion  as  to  the  correctness  of  the  theory 
of  Dr.  Miller,  one  of  plaintiffs  witnesses,  a  theory  based  upon 
certain  conditions  of  the  bodily  organs  as  the  same  appeared 
at  the  post-mortem.  The  question  put  by  plaintiff  was  much 
broader  than  was  justified  by  the  matters  drawn  out  on  the 
direct  examination.  Nor  can  the  question  be  justified  as 
testing  the  capacity  of  the  expert.  If  the  answer  of  Dr. 
Buckley  had  been  the  same  as  that  given  by  plaintiff's  ex- 
perts, it  would  have  strengthened  the  plaintiffs  affirmative 
case;  if  it  had  been  different  it  would  no  more  tend  to  prove 
the  incompetency  of  Buckley  than  it  would  tend  to  prove  the 
incompetency  of  the  experts  called  by  plaintiff. 

Appellant  also  claims  the  Court  below  erred  in  sustaining 
defendants'  objection  to  plaintifi^s  offer  to  introduce  in  evidence 
a  document  filed  in  the  Superior  Court  on  the  f  o\irteenth  day 
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of  March,  1881,  purporting  to  be  the  last  will  and  testament 
of  George  W.  Gridley,  deceased,  together  with  the  objections 
to  the  probate  of  the  same  by  Charles  W.  Gridley  and  Flora 
D.  Harris,  and  the  Court's  findings  of  fact  and  conclusions  of 
law  thereon,  and  the  decree  of  said  Court  thereon  rejecting 
said  will,  "and  deciding  that  said  George  W.  Gridley  was  un- 
sound in  mind  and  incompetent  by  reason  thereof  to  make  a 
will  at  the  date  of  the  execution  thereof,  to  wit,  March  26, 
1879." 

It  is  said  the  judgment  was  conclusive  as  to  Gridley's 
mental  condition,  or  was  at  least  prima  facie  evidence  of  his 
mental  condition  on  that  day.  Section  1908  of  the  Code  of 
Civil  Procedure  reads:  "The  efiect  of  a  judgment  or  final 
order  in  an  action  or  special  proceeding  before  a  Court  or 
Judge  of  this  State  or  of  the  United  States,  having  jurisdiction 
to  pronoimcc  the  judgment  or  (»der,  is  as  follows:  1.  In  case 
of  a  judgment  or  order  against  a  specific  thing,  or  in  respect 
to  the  probate  of  a  will,  or  the  administration  of  the  estate 
of  a  decedent,  or  in  respect  to  the  personal,  political,  or  legal 
condition  of  a  particular  person,  the  judgment  or  order  is  con- 
clusive upon  the  title  to  the  thing,  the  will  or  administration, 
or  the  condition  or  relation  of  the  person." 

With  respect  to  a  judgment  in  a  proceeding  de  lunutico 
inquirendo  it  was  said  in  L'Amoureux  v.  Crosby  (2  Paige 
Ch.  427),  that  as  to  the  acts  done  by  the  lunatic  before  the 
issuing  the  commission,  and  which  were  overreached  by  the 
retrospective  finding  of  the  jury,  the  inquisition  is  only  pre- 
sumptive but  not  conclusive  evidence  of  incapacity.  It  would 
seem  that  as  to  acts  done  after  the  finding,  the  inquisition,  in 
the  absence  of  the  statute,  would  be  only  presumptive  evidence. 
(Van  Deutsm  v.  Sweet,  61  N.  T.  386;  Rid&r  v.  MiOer,  86  id. 
611;  Gibson  v.  Soper,  6  Gray,  285-6;  Rippy  v.  Gant,  4  Ired, 
Eq.  443;  Gri8vx)ld  v.  Miller,  15  Barb.  523,  and  cases  there 
cited.)  v£ut  there  can  be  no  doubt,  that,  under  the  section  of 
the  Code  of  Civil  Procedure  above  quoted,  the  judgment  in 
a  proceeding  whose  direct  purpose  and  end  is  to  obtain  a 
determination  "of  the  personal,  political,  or  legal  condition  of 
a  particular  person"  is  conclusive  upon  such  condition.  Was 
the  judgment  rejecting  the  will  such  a  judgment? 

Mr.  Starkie  says:  "  In  many  instances  a  court  possesses  a 
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jurisdiction  which  enables  it  to  pronounce  on  the  nature  and 
qualities  of  the  particular  subject-matter,  where  the  proceed- 
ing is,  as  it  is  technically  termed,  in  rem;  as  where  the  Or- 
dinary or  Court  Christian  decides  upon  a  question  of  marriage 
or  bastardy ;  or  the  Court  of  Exchequer  upon\5ondemnations ; 
or  the  Court  of  Admiralty  upon  questions  of  prize,  or  a 
Court  of  Quarter  Sessions  upon  settlement  cases.  Decisions 
of  this  sort  are  for  the  most  part  binding  and  conclusive  upon 
all  the  world,".  (Starkie  Ev..  p.  36,  10th  Am.  ed.)  Such  a 
judgment  is  conclusive  unless  impeached  for  fraud,  on  those 
who  were  neither  parties  nor  privies  to  it.  (Id.  384.)  And 
the  reasons  given  by  Professor  Greenleaf  are :  "  These  de- 
cisions are  binding  and  conclusive,  not  only  upon  the  parties 
actually  litigating  in  the  cause,  but  upon  all  others ;  partly 
upon  the  ground  that  in  most  cases  of  this  kind,  and  especially 
upon  cases  of  property  seized  or  proceeded  against,  every  one 
who  can  possibly  be  affected  by  the  decision  has  a  right  to  ap- 
pear and  assert  his  own  rights,  by  becoming  an  actual  party 
to  the  proceedings ;  and  partly  upon  the  more  general  ground 
of  public  policy  and  convenience,  it  being  essential  to  the 
peace  of  society  that  questions  of  this  kind  should  not  be  left 
doubtful,"  etc    (1  Green.  Ev.,  525.) 

If  the  defendants  in  the  present  cause  are  boimd  by  the 
judgment  of  the  Superior  Court,  as  being  a  judgment  declaring 
George  W.  Gridley  to  have  been  insane  at  the  date  of  the 
offered  will,  it  must  be  upon  "  the  more  general  ground  "  men- 
tioned by  Mr.  Greenleaf.  Certainly  all  those  who  might  be 
affected  by  a  judgment  that  Gridley  was  insane  when  the' 
will  was  executed,  did  not  have  the  right  to  appear  and  assert 
their  rights  in  the  proceeding  for  the  probate  of  the  wilL 
The  legal  notice  of  that  proceeding  ran  only  to  those  inter- 
ested in  Gridley's  estate.  And  as  to  "the  mote  general 
ground,"  public  policy  only  requires,  at  most,  that  a  judgment 
as  to  the  status  of  a  particular  person,  which  shall  be  conclu- 
sive as  against  those  not  parties  to  it,  shall  be  a  judgment 
which  simply  determines  such  status  in  a  proceeding  whose 
sole  end  and  aim  is  to  determine  it.  The  judgment  of  the 
Superior  Court  determined  that  a  certain  instrument,  pur- 
porting to  be  the  last  will  and  testament  of  George  W.  Grid- 
ley,  was  not  his  last  will  and  testament.    The  proceeding  waSj 
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not  a  special  inquiry  to  determine  his  status  as  to  sanity  or 
insanity.  The  finding  of  insanity  was  of  a  probative  fact 
upon  which  the  Court  held  the  will  to  be  invalid,  as  it  might 
have  held  ik  to  be  invalid  upon  proof  of  duress  or  undue  in- 
fluence. 

If  there  remains  doubt  of  the  correctness  of  this  conclusion, 
it  should  be  dispelled  by  the  wording  of  the  section  of  the 
Code  of  Civil  Procedure.  There  a  judgment  "  in  respect  to 
the  probate  of  a  will "  is  spoken  of  as  a  separate  and  distinct 
thing  from  a  judgment  ''in  respect  to  the  personal,  political, 
or  legal  condition  or  relation  of  a  particular  person.''  It 
would  be  difficult  more  explicitly  to  declare  that  a  judgment 
in  respect  to  the  probate  of  a  will  should  be  evidence  that  the 
offered  instrument  had  been  rejected  or  admitted  to  probate — 
that  it  was  or  was  not  the  last  will  and  testament  of  the 
decedent — ^neither  more  nor  lesa 

We  find  no  substantial  errors  in  the  record. 

Judgment  and  order  affirmed. 

Boss  and  McEee,  J.J.,  concurred. 


[NTa  8,685.— Depftrtment  One.] 
November  27, 1882. 

JAMES  KITTS  u  THE  SUPERIOR  COURT  OF  NE- 
VADA  COUNTY. 

JintiSDicnov— Afpsal  vbom  Justicb^s  Coubt— Amendment  of  Complawt— 
Cebtiobarx. — Gertionri  to  review  an  order  of  the  Superior  Court  &Uow- 
ingthe  plaintiff  to  amend  his  oomplaint  in  the  case  appealed  from  the 
Jostioe's  Court.    Held:  There  was  no  excess  of  jurisdiction. 

Application  for  writ  of  certiorari  to  the  Superior  Court 
of  Nevada  County. 

The  complaint  in  the  Justice's  Court  was  an  account  enti- 
tled "  Mr.  James  Eatts  to  Wm.  Seaman,  Dr.*'  The  amended 
complaint  alleged  an  indebtedness  from  the  defendant  to  the 
plaintiff  and  one  ''E."  as  partners,  and  an  assignment  by  "IL" 
to  the  plaintiff. 
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Dibble  &  Kitts,  for  Plaintiflf. 

The  Superior  Court  can  not  allow  amendments  in  appealed 
cases.  (People  ex  rel,  Jones  v.  The  County  Court  of  El  Do* 
rado  Co.,  10  Cal.  19 ;  Santa  Cruz  v.  Santa  Cruz  R,  R.  Co., 
6  P.  0.  L.  J.  473  ;  Oould  et  al,  Com.  of  Highways,  v.  Ola^,  19 
Barb.  179;  Fowler  v.  Hyland  et  al.,  12  N.  W.  Reporter,  26; 
Cross  et  al.  v.  Eaton,  id.  35;  Rickey  v.  Superior  Court  Nevada 
Co.,  59  Cal.  661;  S.  P.  R  R  Co.  v.  Superior  Court  of  Kern 
Co.,  59  id  471.* 

TheOoUET: 

The  petition  here  discloses  no  excess  of  jurisdiction  on  the 
part  of  the  Superior  Court 
Writ  denied. 


[No.  10,7flO.— In  Bank.] 
November  28, 1882. 

THE  PEOPLE  V.  TE  PARK. 

Assault  to  Commit  MubdeBt-Mbretricious  Union— Instbuctiok.— The 
defendant  was  charged  with  an  aaaanlt  upon  Chung  Tan,  with  intent  to 
commit  murder.  On  the  trial  the  Court  instmoted  the  jury  that  if  they 
found  that  the  defendant  and  one  Toy  Ping  were  living  together  as  man 
and  wife,  in  meretricious  union,  that  such  union,  as  a  matter  of  law, 
would  not  be  sufficient  to  give  the  defendant  the  right  or  power  to  con- 
trol or  restrain  the  acts  and  liberty  or  power  of  locomotion  of  said  Toy 
Ping;  that  in  such  union  either  the  man  or  woman  has  perfect  right  to 
go  and  come  as  he  or  she  pleases,  unrestrained  by  the  other;  and  it  was 
claimed  on  appeal,  that  there  was  no  evidence  that  the  defendant  and 
said  Toy  Ping  were  living  together  in  meretricious  union,  and  therefore 
that  it  was  error  for  the  Court  to  state  what  their  relative  rights  would 
be  in  such  a  case. 
Held:  That  the  instruction  was  as  to  an  irrelevant  and  immaterial  fact  and 
could  have  had  no  tendency  to  prejudice  the  defendant. 

Id. — ^Definition — Instructions. — The  Court  charged  the  jury  that  the  Su- 
preme Court  of  this  State  had  said  that  assault  to  commit  murder  is  the 
attempt  to  kill  a  person,  coupled  with  the  present  ability  to  do  so,  but, 
in  another  instruction,  given  at  the  request  of  the  defendant,  gave  a  cor- 
rect and  full  definition  of  the  crime. 
Held :  The  first  instruction  was  erroneous,  in  not  containing  a  full  defini- 
tion of  the  crime,  but  that  it  was  supplemented  by  the  latter  and  the 
error  cured. 
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Id. — Id. — Question  of  Law. — The  Court  inatracted  the  jary  thftt  a  conflict 
of  testimony  on  imnukterial  questions  should  not  be  considered  by  them, 
without  telling  the  jury  what  questions  were  immaterial;  and  it  was  ob- 
jected on  appeal  that  tho  instruction  left  to  the  jury  the  question  as  to 
what  was  or  was  not  an  immaterial  issue  or  question;  it  was  a  question 
of  law  for  the  Court  and  not  for  the  jury  to  determine. 
Htld:  Conceding  the  question  was  one  of  law  the  Court  is  not  prepared  to 
say  that  it  was  submitted  by  the  instruction  to  the  jury. 

Id. — ^Id. — The  Court,  upon  the  request  of  the  defendant,  instructed  the  jury: 
"  Before  you  can  find  the  defendant  guilty  of  the  charge  laid  in  the  infor- 
mation, you  must  be  convinced  beyond  a  reasonable  doubt  by  the  evidence 
produced  on  the  part  of  the  prosecution,  that  the  defendant  in  this  case, 
with  premeditation  and  malice  aforethought,  made  the  assault  upon 
Chung  Tan  with  the  intention  then  and  there  to  murder  him;*'  and  then 
added  the  following:  "Two  elements  for  your  consideration  on  this  point 
are  the  character  of  the  weapon  and  the  nature  of  the  wound."  Held: 
There  was  no  error  in  the  additional  clause. 

iDb— Id. — JusTOiGATiOK. — The  Court  refused  to  instruct  the  jury  at  the  re- 
quest of  the  defendant  as  follows:  "  If  you  believe  from  all  the  evidenoe 
^at  the  circumstances  were  such  as  to  excite  the  fears  of  a  reasonable 
man,  and  the  defendant  in  this  action  acted  under  such  fears  when  he 
made  the  assault  upon  Chung  Tan,  even  though  the  defendant  was 
mistaken  in  the  cironmstanoes  and  they  turned  out  to  be  false,  you  will 
acquit  him." 
HM :  In  order  to  justify  homicide  under  the  circumstances  stated,  the  cir- 
cumstances must  not  only  be  sufficient  to  excite  the  fears  of  a  reasonable 
person,  but  the  party  killing  must  have  acted  under  the  impulse  of  such 
fears  alone. 

Id.— Id. — Fuoht.— The  Court  instructed  the  jury:  "If  you  believe  from  the 
testimony  that  defendant  had  sufficient  cause,  from  the  conduct  of  Chung 
Tan,  to  believe  that  he,  the  defendant,  was  in  imminent  danger  of  his  life 
or  of  great  bodily  harm  from  Chung  Tan,  then  the  defendant  had  a  right  to 
use  all  lawful  means  to  secure  his  own  safety;  but  (/*  the  teatimonj/  sluywB 
that  the  d^endarU  could  have  more  readily  avoided  danger  to  himwHf  by 
flight  than  in  any  other  toay,  then  an  aeeauU  by  him  U  not  juat\fiahle. 
Held:  The  exception  of  the  defendant  to  the  portion  of  the  instruction 
italicized  is  well  taken. 

Id. — Id. — Id. — Felonious  Assault. — Where  an  attack  is  made  with  mur- 
derous intent,  the  person  attacked  is  under  no  obligation  to  flee.  He 
may  stand  his  ground,  and,  if  necessary,  kill  his  adversary.  It  is  other- 
wise in  cases  of  mere  assault  and  in  cases  of  mutual  quarrel,  where  the 
attacking  party  has  not  the  purpose  of  murder  in  his  heart 

Appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  County  of 
Mono.    Wiggins,  J. 

Bennett  £  Reddy,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondenta,^^         . 
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Shaepstein,  J.: 

The  first  ground  upcm  which  it  is  contended  that  this  judg- 
ment should  be  reversed  is,  that  the  Court  erred  in  instructing 
the  jury  that  if  they  found  that  the  defendant  and  one  Toy 
Kng  were  living  together  "as  man  and  wife  in  meretricious 
union,  that  such  union  as  a  matter  of  law  would  not  be  suffi- 
cient to  give  defendant  the  right  or  power  to  control  or  restrain 
the  acts  and  liberty  or  power  of  locomotion  of  said  Toy  Ping; 
that  in  such  a  union  either  the  man  or  woman  has  a  perfect 
right  to  go  and  come  as  he  or  she  pleases,  unrestrained  by  the 
other/'  As  an  abstract  proposition  the  correctness  of  what 
the  Court  said  is  not  disputed.  But  the  defendant's  counsel 
insists  that  there  was  no  evidence  that  the  defendant  and  said 
Toy  Ping  were  living  together  "in  a  meretricious  imion,"  and, 
therefore,  it  was  error  for  the  Court  to  state  what  their  rela- 
tive rights  would  be  in  case  the  jury  should  find  that  they 
were  so  living  together.  And  it  is  claimed  that  the  defendant's 
case  might  have  been  prejudiced  by  instructions  which  were 
apparently  based  upon  the  assumption  that  there  was  evidence 
which,  at  least,  tended  to  prove  that  such  a  imion  had  existed 
between  the  defendant  and  said  Toy  Ping.  As  there  was  no 
such  evidence,  it  is  urged  that  the  instructions  were  calculated 
to  mislead  the  jury. 

If  the  defendant  would  have  had  "the  right  or  power  to 
control  or  restrain  the  acts  and  liberty  or  power  of  locomotion 
of  said  Toy  Ping,"  if  they  had  not  been  living  together  in  a 
meretricious  union,  we  could  readily  see  that  the  jury  might 
have  been  misled  by  the  instructions  referred  to  in  this  con- 
nection. But  we  do  not  understand  that  if  the  parties  had  not 
been  living  together  in  a  meretricious  union,  that  either  would 
have  had  the  right  or  power  "to  control  or  restrain  the  acts 
and  liberty  or  power  of  locomotion"  of  the  other,  and,  there- 
fore, can  not  see  that  the  jury  could  have  been  misled  by  said 
instructions. 

The  Court,  doubtless,  erred  in  charging  the  jury  "that  the 
Supreme  Court  of  this  State"  had  said  "that  assault  to  com- 
mit murder  is  the  attempt  to  kill  a  person,  coupled  with  the 
present  ability  to  do  so."  That  instruction  does  not  contain 
a  full  definition  of  the  crime  with  which  the  defendant  was 
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charged,  but  tlie  Court,  in  another  instruction  given  at  the 
request  of  the  defendant's  counsel,  did  give  a  correct  and  full 
definition  of  that  crime.  We  think  that  the  latter  supple- 
mented the  former,  and  cured  the  error  complained  of. 

The  instruction  ''that  a  conflict  of  testimony  on  immaterial 
questions  should  not  be  considered  "  by  them  without  telling 
the  jury  what  questions  were  immaterial,  is  objected  to  on  the 
ground  that  it  "left  to  the  jury  the  question  as  to  what  was 
or  was  not  an  immaterial  issue  or  question,**  which  was  a 
question  of  law  for  the  Court  and  not  for  the  jury  to  deter- 
mine. Conceding  that  the  question  was  one  of  law,  we  are 
not  prepared  to  say  that  the  Court  submitted  such  question  to 
the  jury. 

The  Court  was  requested  by  the  defendant  to  givejwid  did 
give  the  following  instruction:  "Before  you  can  find  the  de- 
fendant guilty  of  the  charge  laid  in  the  information,  you  must 
be  convinced  beyond  a  reasonable  doubt  by  the  evidence  pro- 
duced on  the  part  of  the  prosecution,  that  the  defendant  in 
this  case,  with  premeditation  and  malice  aforethought,  made 
the  assault  upon  Chung  Tan  with  the  intention  then  and  there 
to  murder  him;"  and  then  added  the  following:  "Two  ele- 
ments for  your  consideration  on  this  point  are  the  character 
of  the  weapon  and  the  nature  of  the  wound.*' 

It  is  claimed  by  defendant's  counsel  that  the  jury  might 
have  been  misled  by  the  addition  of  this  clause  to  the  instruc- 
tion which  he  requested  the  Court  to  give.  We  do  not  think 
so.  Nor  c€m  we  see  that  it  would  be  improper  for  the  jury 
to  consider  the  two  elements  mentioned  by  the  Court  while 
deliberating  upon  the  questions  of  premeditation,  malice  afore- 
thought, and  intent  to  murder. 

We  do  not  think  that  the  Court  erred  in  refusing  to  give 
the  following  instruction  asked  by  the  defendant:  "If  you 
believe  from  all  the  evidence  that  the  circumstances  were 
such  as  to  excite  the  fears  of  a  reasonable  man,  and  the  de- 
fendant in  this  action  acted  under  such  fears  when  he  made 
the  assault  upon  Chung  Tan,  even  though  the  defendant  was 
mistaken  in  the  circumstances,  and  they  turned  out  to  be 
false,  you  will  acquit  him."  In  order  to  justify  a  homicide 
under  the  circumstances  stated,  the  circumstances  must  not 
only  be  suficient  to  excite  the  fears  of  a  reasonable  person, 
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but  "the  party  killing  must  have  acted  under  the  influence  of 
such  fears  alone,'* 

Another  instruction  to  which  exception  is  taken  reads  as 
follows:  "If  you  believe  from  the  testimony  that  defendant 
had  suflScient  cause,  from  the  conduct  of  Chung  Tan,  to  be- 
lieve that  he,  the  defendant,  was  in  imminent  danger  of  his 
life,  or  of  great  bodily  harm  from  Chung  Tan,  then  the  defend* 
ant  had  a  right  to  use  all  lawful  means  to  secure  his  own 
safety;  hwt  if  the  testimony  shows  that  the  defendant  could 
have  more  readily  avoided  danger  to  himself  by  flight  than 
in  any  other  way,  then  an  assault  by  him  is  not  justifixibleJ' 
The  defendant  excepts  to  the  portion  of  the  instruction  which 
we  have  italicized,  and  we  think  that  the  exception  is  well 
taken.€ 

"Where  an  attack  is  made  with  murderous  intent,  the  per- 
son attacked  is  under  no  obligation  to  fly;  he  may  stand  his 
ground,  and,  if  necessary,  kill  his  adversary."  (Bishop's 
Criminal  Law,  860.)  It  is  otherwise  in  case  of  mere  assault 
and  cases  of  mutual  quarrel,  where  the  attacking  party  has 
not  the  purpose  of  murder  in  his  heart.  (Id.)  Assuming, 
however,  as  the  Court  did  in  this  instance,  that  the  defend- 
ant had  sufficient  cause  from  the  conduct  of  Chung  Tan  to 
believe  that  he,  the  defendant,  was  in  imminent  danger  of  his 
life  or  great  bodily  harm  from  Chung  Tan,  it  was  not  incum- 
bent on  the  defendant  to  fly  for  safety,  even  if  he  might  more 
readily  have  secured  it  by  flight  than  by  standing  his  ground, 
and,  if  necessary,  killing  his  adversary. 

This  entire  instruction  is  extremely  faulty.  The  jury,  in 
one  part  of  it,  is,  in  effect,  told  that  a  man  in  defense  of  his 
life  has  "a  right  to  use  all  lawful  means  to  secure  his  own 
safety;"  but  the  jury  was  not  informed  as  to  what  would  be 
la/wful  means  imder  such  circumstances,  although  the  jury 
might  have  inferred  from  the  language  of  the  Court  that  if 
the  defendant  could  not  have  saved  his  life  by  flight  an 
assault  would  be  justifiable*  But  whether  the  Court  meant 
a  simple  assault,  or  a  more  serious  one,  does  not  appear.  The 
right  of  self-defense  is  quite  as  sacred  as  any  other,  and  assum- 
ing that  the  defendant  was  placed  in  the  position  which,  for 
the  purposes  of  this  instruction,  he  was  assumed  to  be  in,  the 
instruction,  as  a  Tf hole,  does  not  fully  state  his  rights,  and 
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was  calculated  to  mislead  the  jury  as  to  them.  For  this  error 
the  judgment  and  order  denying  the  motion  for  a  new  trial 
must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial 

McEiNSTBY,  Boss,  and  McEee,  JJ.,  concurred 
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THE  PEOPLE  u  J.  D.  STEPHENS  ^  al. 

Watsb  Supply.— Prior  to  the  adoption  of  the  Constitution  of  1879,  the  right 
of  laying  pipes  in  the  streets  of  any  incorporated  city  or  town  in  this  State 
for  the  purpose  of  supplying  the  inhabitants  of  such  city  or  town  with 
fresh  Mrater  lay  only  in  grant  from  the  Legislature. 

Constitution. — ^The  provisions  of  the  Constitution  of  1879  in  reference  to 
the  supplying  of  municipalities  with  fresh  water,  made  many  changes 
from  the  pre-existing  condition  of  things. 

CoNSTiTDTiON — CONSTRUCTION  OF. — ^All  of  these  provisions  of  the  Constitu- 
tion, to  wit.  Art.  xL,  §19,  Art.  xiv.,  §1,  and  Art.  xiv.,  §2,  must  be 
taken  and  read  together,  and  effect  given  to  each  of  them.  They  must, 
like  all  other  provisions  of  the  Constitution,  receive  a  practical  common- 
sense  construction,  and  be  considered  with  reference  to  the  prior  state  of 
the  law  and  the  mischief  intended  to  be  remedied  by  the  change. 

Watket— PoBUO  Use. — By  Sec.  1  of  Art.  xiv.  of  the  Constitution,  the  use 
of  all  water  heretofore  or  hereafter  appropriated  for  sale,  rental,  or 
distribution,  is  expressly  declared  to  be  a  public  use,  and  it  is  not  now 
left  to  the  Legislature,  as  fonnerly,  to  say  whether  it  shall  be  a  public 
use  or  not.  The  Constitution  itself  declares  it  to  be  such,  and  thou 
makes  the  use  subject  to  the  regulation  and  control  of  the  State;  that  is 
to  say,  of  the  Legislature,  in  the  manner  to  be  prescribed  by  statute,  sub- 
ject, however,  to  certain  enumerated  provisions  contained  in  the  constitu- 
tion itself,  and  among  them  to  the  provisions  in  respect  to  the  rates  or 
compensation  to  be  collected  by  any  person,  company,  or  corporation  for 
the  use  of  water  supplied  to  any  city  and  county,  or  city  or  town,  or  the 
inhabitants  thereof. 

Ratbs — Fduno  of. — The  Constitution  expressly  declares  that  such  rates  or 
compensation  shall  be  fixed  in  a  certain  specified  manner,  at  a  certain 
time,  and  by  a  certain  body;  and  the  body  failing  to  do  so  is  expressly 
made  subject  to  peremptory  process  to  compel  action  at  the  suit  of  any 
party  interested  and  liable  to  such  further  processes  and  penalties  as  the 
Legislature  may  prescribe. 

Bates — ^Rioht  to  Collect — Franchise. — ^By  the  Constitution  the  right  to 
collect  the  rates  or  compensation  so  established  is  declared  to  be  a  fran- 
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chise,  and  can  not  be  exercised  except  by  authority  and  in  the  manner 
prescribed  by  statute. 

LsoistATUBE — ^DuTY  OF. — ^Thc  Constitution  contemplated  the  enacting  by 
the  Legislature,  where  they  did  not  exist,  of  all  laws  necessary  to  give 
efifect  to  its  commands,  and  that  none  should  be  passed  in  contravention 
of  its  provisions.  When,  therefore,  the  €k>nstitution  fixed  the  manner 
of  establishing  such  rates  or  compensation,  and  further  declared  that  the 
right  to  collect  such  rates  or  compensation  so  established  is  a  franchise, 
and  can  not  be  exercised  except  by  authority  of  and  in  the  manner  pre- 
scribed by  law,  it  was  the  duty  of  the  Legislature,  if  they  did  not  exist, 
to  provide  the  needful  laws. 

Lboislatube— Failctre  to  Enact  Laws — Eftect  of.— But  the  failure  of  the 
Legislature  to  enact  such  laws,  if  failure  there  was,  could  not  prevent  the 
establishment  of  the  rates  or  compensation  specifically  required  to  be  es- 
tablished by  the  Constitution. 

Wateb— Gas— PuBUO  Streets. — Sec  19,  Art.  xL  of  the  Constitution  ex- 
pressly grants  to  any  individual  or  company  incorporated  for  that  pur- 
pose, subject  to  the  direction  of  the  Superintendent  t>f  Streets  or  other 
officer  in  control  thereof,  and  under  such  general  regulation  as  the  muni- 
cipality may  prescribe  for  damages  and  indemnity  of  damages,  the  privi- 
lege of  laying  pipes  in  the  public  streets  and  thoroughfares  of  any  city 
(where  thereare  no  publioworks  owned  and  controlled  by  the  municipality), 
so  far  as  may  be  necessary  for  introducing  into  and  supplying  such  city 
and  its  inhabitants  with  gas,  or  other  illuminating  light,  or  with  fresh 
water,  subject  to  the  condition  that  the  municipal  government  shall  have 
the  right  to  regulate  the  chaises  thereof. 

Cnr— Town.— The  word  "City  "  in  Sec.  19  of  Art.  xi.  of  the  Constitution  in- 
cludes towns. 

Constitution— CoNBTHUOTOK  of.— The  provisions  of  Sec.  1,  Art.  xiv.  <rf  the 
Constitution,  requiring  the  rates  or  compensation  to  be  fixed,  have  no  ap- 
plication to  water  furnished  by  a  municipality  itself.  Those  provisions 
refer  to  the  rates  or  compensation  to  be  collected  for  water  authorized 
by  Sec.  19  of  Art.  xL  of  the  Constitution  to  be  introduced  into  cities 
by  individuals  or  companies  incorporated  for  that  purpose. 

Appeal  by  the  plaintiff  from  a  judgment  in  favor  of  the 
defendants  in  the  Superior  Court  of  the  County  of  Yolo,  and 
from  an  order  denying  plaintiflTs  motion  for  a  new  trial,  and 
also  from  an  order  made  after  judgment.    Bush,  J. 

The  action  was  brought  by  the  Attorney  General  in  tho 
name  of  the  People  against  the  defendants,  to  require  the  de- 
fendants to  show  by  what  right  or  authority  they  were  claiming 
and  exercising  certain  franchises  in  the  town  of  Woodland,  and 
to  obtain  judgment  against  them,  adjudging  that  they  were  do- 
ing so  urlawfully;  that  they  be  debarred  therefrom,  and  that 
they  be  rf  joined  from  making  any  excavations  in  the  public 
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streets  of  that  town  without  the  consent  of  the  proper  author- 
ities, etc.  The  following  is  a  statement  of  the  facts:  On  the 
seventh  day  of  February,  A.  D.  1871,  one  J.  W.  Peek  was  the 
owner  of  certain  water  works  in  Woodland,  in  the  county  of 
Yolo,  which  works  were  intended  for  the  purpose  of  supplying 
the  inhabitants  of  the  town  with  pure  fresh  water.  At  that 
time  Woodland  was  unincorporated,  but  on  the  twenty-second 
day  of  February,  A-  D.  1871,  the  Board  of  Supervisors  of  Yolo 
County  in  pursuance  of  an  Act  of  the  Legislature  entitled  ''An 
Act  to  provide  for  the  incorporation  of  towns,**  approved  April 
19,  1856,  made  an  order  incorporating  the  town.  It  was 
subsequently  by  an  Act  of  the  Legislature,  approved  March 
24, 1874,  reincorporated,  and  has  ever  since  continued  its  cor- 
porate existence  under  this  Act.  On  the  seventh  day  of 
February,  A-  D.  1871,  the  Board  of  Supervisors  of  Yolo  County 
made  an  order,  of  which  the  following  is  a  copy,  viz. : 

"In  the  matter  of  granting  to  the  Woodland  Water  Works 
Company  the  privilege  to  lay  down  water  pipes  in  the  streets 
and  alleys  of  Woodland:  The  petition  of  Giles  E.  Sill,  agent 
of  the  Woodland  Water  Works  Company,  asking  permission 
to  lay  down  water  pipes  through  the  streets  and  alleys  of 
Woodland,  in  this  county,  coming  on  to  be  heard,  and  the 
premises,  all  and  singular,  being  fully  considered,  it  is  ordered 
by  the  Board  that  said  petition  be  granted;  provided  that  the 
said  company  shall  at  all  times  during  its  use  of  the  privilege 
above  granted,  repair  and  keep  in  good  order  all  the  streets 
and  alleys,  or  parts  thereof,  torn  up  by  said  water  company." 
Peek  at  this  time  was  the  only  person  interested  in  the 
Woodland  Water  Works  Company,  which  name  was  in  reality 
the  name  under  which  he  then  proposed  to,  and  afterwards 
did,  carry  on  the  business.  The  Board  of  Supervisors  made 
no  other  order  granting  or  purporting  to  grant  any  privileges 
to  Peek.  After  the  twenty-second  day  of  February,  1871, 
Peek,  under  the  name  of  the  Woodland  Water  Works  Com- 
pany, laid  down  main  and  branch  water  pipes  in  some  of  the 
streets  and  alleys  of  Woodland,  and  continuously  until  the 
tenth  of  April,  1880,  was  engaged  in  the  business  of  furnish- 
ing water  to  the  inhabitants  of  the  town,  and  complied  with 
all  the  conditions  and  requirements  of  the  Board  of  Supervi- 
sors.   On  December  3, 1877,  the  Board  of  Trustees  of  W<^- 
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land  adopted  a  resolution  in  the  following  words:  "Whereas, 
it  is  expedient  and  necessary  that  the  town  should  secure  an 
adequate  supply  of  water  for  use  in  cases  of  fire  and  other 
public  necessities:  and,  whereas,  J.  W.  Peek  has  procured  and 
set  up  at  his  water  works  a  new  pump  of  sufficient  capacity 
to  provide  such  supply  of  water,  and  is  willing  to  convey  a 
controlling  interest  therein  for  the  sum  of  four  hundred  dol- 
lars, in  gold  coin,  upon  certain  conditions  set  forth  in  a  deed 
for  the  same  this  day  tendered  by  him;  now,  therefore,  be  it 

"  Resolved,  That  the  said  deed  be  and  is  hereby  accepted ; 
and  the  President  of  the  Board  of  Trustees  be  and  he  is  here- 
by authorized  and  directed  to  execute  the  same  on  the  part 
of  the  town ;  and  the  Town  Clerk  is  hereby  directed  to  draw 
his  warrant  for  the  sum  of  four  himdred  dollars  in  gold  coin 
in  favor  of  said  J.  W.  Peek  in  payment  therefor." 

On  the  same  day  there  was  duly  executed  by  and  on  behalf 
of  Peek  and  the  town  of  Woodland,  in  pursuance  of  the  reso- 
lution, an  indenture  by  which  Peek  sold  and  transferred  to 
the  town  an  "undivided  fou^-seventh  of  that  certain  pump 
used  by  the  party  of  the  first  part  (Peek)  in  raising  water  at 
his  water  works  in  said  town,  being  the  new  pump  lately  put 
in  by  him,"  and  "  also,  the  use  of  said  system  of  water  works 
in  connection  with  said  pump  in  the  manner  and  to  the  ex- 
tent specified  in  the  covenants  hereinafter  contained."  It  was 
covenanted  that  Peek  should  run  the  water  works  at  his  own 
expense  and  for  his  own  profit;  that  he  should  furnish  water 
to  the  town  for  all  municipal  uses,  at  all  points  in  his  then 
present  system  of  pipfe  service,  in  preference  to  all  other  cus- 
tomers, and  that  the  town  in  like  manner  should  have  the 
benefit  of  any  extension  of  the  system ;  that  the  Board  of 
Trustees  might  regulate  the  use  of  the  water  by  private  indi- 
viduals, so  as  to  secure  for  the  town  a  sufficient  supply  of 
water  in  cases  of  fire  or  other  public  necessity,  and  that  he 
(Peek)  should  receive  a  reasonable  compensation  for  water 
furnished.  On  the  sixth  day  of  October,  A.  D.  1879,  the  sup- 
ply of  water  for  said  town  and  its  inhabitants  was  insufficient 
for  use  in  case  of  fire  and  for  the  ordinary  use  of  the  citizens  of 
said  town,  and  it  became  necessary  to  increase  the  same;  and  it 
became  and  was  necessary  that  said  water  works  should  be 
under  the  control  and  management  of  the  authorities  of  said 
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town,  both  as  to  the  rates  to  be  charged  for  water  furnished, 
and  as  to  the  manner  and  extent  of  the  supply  thereof;  and 
on  that  day  the  said  Board  of  Trustees  duly  adopted  and  pub- 
lished the  ordinance,  which  is  as  follows:  "  Ordinance  Na  25. 
To  procure  a  supply  of  water  for  use  in  cases  of  fire  and  other 
purposea  Whereas,  the  present  supply  of  water  in  the  town 
of  Woodland  is  insufficient  for  the  needs  of  the  town  in  cases 
of  fire  or  other  great  necessity,  as  well  as  insufficient  for  the 
ordinary  use  of  the  citizens;  and  whereas,  the  necessity  for 
an  increased  supply  of  water  for  such  purposes  is  urgent ; 
and  whereas,  J.  W.  Peek,  the  proprietor  of  the  present  water 
works  in  said  town,  has  signified  his  willingness  to  provide 
a  sufficient  supply  of  water  for  such  purposes,  and  to  furnish 
all  water  required  in  cases  of  fire  free  of  charge,  in  consider- 
ation of  the  grant  hereinafter  contained;  now,  therefore, 

"Be  it  ordained  by  the  Board  of  Trustees  of  the  Town  of 
Woodland:  Section  1.  There  is  hereby  granted  to  J.  W. 
Peek,  his  associates  and  assigns,  the  exclusive  right  for  the 
period  of  ten  years  from  the  date  of  the  adoption  of  this  ordi- 
nance to  lay  down  and  mfiint>ain  main  and  branch  pipes  for 
the  purpose  of  supplying  said  town  and  its  inhabitants  with 
pure  fresh  water,  in  any  and  all  of  the  streets  and  alleys  in 
said  town  in  which  there  are  at  present  main  or  branch  pipes, 
from  the  water  works  of  said  Peek,  or  which  are  at  present 
supplied  with  water  from  said  water  works;  and  also  the  right, 
but  not  exclusive,  to  lay  down  and  maintain  main  and  branch 
pipes  for  said  purpose  in  any  and  all  of  the  streets  and  alleys 
in  said  town  not  at  present  supplied  with  water  from  said 
water  works. 

"Section  2.  Within  eighty  days  from  the  date  of  the 
adoption  of  this  ordinance  tiie  said  J.  W.  Peek,  his  asso- 
ciates or  assigns,  shall  lay  down  a  new  main  pipe  not  less 
than  seven  (7)  inches  in  internal  diameter  from  the  said 
present  water  works,  near  the  comer  of  Main  and  Fourth 
streets,  in  said  town,  and  extending  westerly  through  Main 
street  to  the  intersection  of  Main  and  First  streets,  and  shall 
connect  the  same  with  all  branch  pipes  leading  from  Main 
street  within  said  distance,  including  the  branch  mains  lead- 
ing northerly  and  southerly  through  First  street. 

''Section  3.    The  said  J.  W.  Peek,  his  associates  and  as- 
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signs,  shall  at  all  times  within  the  period  of  said  ten  years,  f  ili> 
nish  water  to  said  tovm  for  use  in  case  of  fire,  at  all  points  to 
which  such  water  service  does  or  may  extend,  to  the  extent 
of  the  full  capacity  of  the  said  water  works,  without  any 
charge  or  compensation  whatever,  and  in  preference  to,  and, 
if  necessary,  to  the  exclusion  of  all  other  customors  whatever. 

''Section  4.  The  rates  to  be  charged  and  collected  by  said 
J.  W.  Peek,  his  associates  or  assigns,  for  furnishing  water  to 
said  town  and  its  inhabitants  for  domestic  and  other  pur« 
poses,  except  for  use  in  case  of  fire,  shall  be  the  same  as  are 
now  charged  and  received  by  said  J.  W.  Peek  for  such  serv- 
ices, until  the  Board  of  Trustees  of  said  town  shall  alter  or 
change  said  rates^  or  shall  establish  new  rates  therefor. 

"Section  5.  The  Board  of  Trustees  of  said  town  shall  have 
the  right  a.t  all  times  to  regulate  the  mode  and  manner  of 
laying  such  pipes  within  the  streets,  alleys^  and  other  public 
places  of  said  town,  and  to  make  reasonable  rules  and  regula- 
tions governing  the  supply  and  use  of  water,  so  as  to  secure 
a  sufficient  supply  and  to  prevent  unnecessary  waste  thereof; 
and  the  ordinances  heretofore  adopted  on  said  subjects  shall 
remain  in  force  until  altered  or  repealed. 

"Section  6.  Nothing  in  this  ordinance  contained  shall  be 
so  construed  as  to  take  away  or  impair  the  right  of  said  town, 
through  its  proper  authorities,  to  establish  and  regulate  the 
rates  to  be  charged  and  received  by  the  proprietors  of  said 
water  works  for  furnishing  water  to  said  town  and  the  in- 
habitants thereof,  as  now  or  hereafter  to  be  provided  by  law; 
nor  the  right  of  said  town  to  acquire  by  purchase  or  con- 
demnation the  title  to  said  water  works  and  franchise,  in  the 
manner  now  or  hereafter  to  be  provided  by  law. 

"  Section  7.  Within  three  days  after  the  date  of  the  adop- 
tion of  this  ordinance,  the  said  J.  W.  Peek  shall  file  with  the 
Town  Clerk  his  written  agreement,  under  his  hand  and  seal, 
to  accept  and  abide  by  the  grant  and  conditions  in  this  ordi- 
nance contained;  and  in  case  of  a  failure  to  file  such  agree- 
ment within  said  time,  or  to  lay  down  and  connect  the  new 
main  herein  provided  for  within  the  time  herein  allowed,  the 
grant  herein  contained  shall  become  and  remain  wholly  null 
and  void. 

''Section  8.    Nothing  in  this  ordinance  contained  shall  be 
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so  construed  as  to  prevent  the  Board  of  Trustees  of  said  town 
from  granting  to  any  person  or  corporation  the  right  to 
supply  water  to  any  portion  of  the  town  in  which  no  exclu- 
sive right  is  granted  by  this  ordinance,  and,  for  that  purpose 
only,  to  grant  to  such  person  or  corporation  the  right  to  lay 
main  pipes  along  or  across  any  street  in  which  said  Peek,  his 
associates  or  assigns,  has  such  exclusive  right." 

That  the  said  Peek  accepted  of  the  conditions  and  grant  in 
the  last  mentioned  ordinance  contained,  and  on  the  tenth  of 
December,  1879,  completed  the  work  of  laying  down  and  con- 
necting the  new  main  pipes  referred  to  in  section  two  of  the 
ordinance.  All  the  conditions  and  provisions  of  the  ordinance 
except  as  to  the  additional  supply  and  the  furnishing  of  water 
free  in  case  of  fire,  were  disadvantageous  to  the  town  and  its 
inhabitants.  On  the  twenty-third  day  of  April,  1880,  the 
Board  of  Trustees  ordered  a  further  extension  of  the  pipes, 
and  Peek  complied  with  the  order.  That  the  supply  of  water 
from  the  works  of  Peek,  his  associates  or  assigns,  has  at  all 
times  been  either  inadequate  or  not  sufficiently  extended  to 
meet  all  the  demands  of  the  town  or  its  inhabitants.  That 
the  town  has  never  owned  or  controlled  any  public  works  for 
supplying  the  town  and  its  inhabitants  witli  water. 

In  the  answer  of  the  defendants  it  was  alleged  and  found 
by  the  Court  substantially,  as  follows:  That  on  the  tenth  day 
of  October,  1879,  the  defendants  being  desirous  of  laying 
down  pipes  in  all  of  the  public  streets  and  alleys,  and  of  sup- 
plying the  town  and  its  inhabitants  with  water,  presented  to 
the  Board  of  Trustees  a  memorial  and  draft  of  ordinance  grant- 
ing the  right  to  defendants,  which  memorial  and  ordinance 
were  rejected.  Thereupon  the  defendants  presented  to  the 
Board  of  Trustees  and  asked  the  adoption  of  an  ordinance 
granting  to  them  the  right  to  lay  dowr  pipes  and  conduct 
water  through  the  streets  for  their  individual  use.  This  was 
also  denied.  On  the  seventeenth  of  October,  1879,  the  defend- 
ants asked  of  the  Trustees  the  right  to  lay  down  and  main- 
tain pipes,  and  to  sell  water  in  that  portion  of  the  town 
wherein  no  exclusive  right  had  been  granted  to  J.  W.  Peek, 
but  the  Trustees  again  ref ased  to  grant  their  request.  On 
January  16, 1880,  a  petition  was  presented  by  the  defendants 
to  the  Board  of  Trustees,  suggesting  that  they,  the  defendants, 
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were  ready  to  proceed  to  use  the  public  streets  in  laying  down 
water  pipes,  etc,  and  requesting  the  Board  to  adopt  proper 
regulations  for  the  use  of  the  streets  by  persons  and  corpora- 
tions supplying  the  town  and  its  inhabitants  with  water. 
This  the  Board  did,  and  adopted  an  ordinance  to  that  effect 
on  the  second  day  of  February,  1880,  but  on  the  twenty- 
seventh  day  of  March,  1880,  .the  Board  repealed  this  ordi- 
nance. 

On  the  fourteenth  day  of  March,  A.  D.  1880,  the  defendants 
served  on  the  Town  Marshal  of  said  town  a  notice  in  writing 
that  the  defendants  would  commence  excavating  Main  street 
at  a  point  near  its  junction  with  Fourth  street,  in  the  town  of 
Woodland,  for  the  purpose  of  laying  pipes  to  furnish  said 
town  and  its  inhabitants  with  water,  on  the  fifteenth  day  of 
March,  A.  D.  1880,  at  the  hour  of  nine  o'clock,  A.  M.,  at  which 
time  and  place  said  Marshal  might  be  present  and  superintend 
the  same.  There  has  been  no  other  Superintendent  of  Streets 
in  said  town  than  the  Town  Marshal. 

On  the  fifteenth  day  of  March,  A.  D.  1880,  the  defendants, 
for  the  sole  purpose  of  laying  down  water  pipes  in  the  streets 
and  alleys  of  said  town,  and  of  furnishing  an  adequate  supply 
of  pure  fresh  water  to  said  town  and  its  inhabitants,  and  in 
pursuance  of  said  last  mentioned  notice,  commenced  making 
excavations  in  said  streets  and  alleys,  at  or  near  the  comer  of 
Main  and  Fourth  streets,  and  they  continued  to  make  such 
excavations  therein,  from  time  to  time,  for  such  purpose  only, 
up  to  the  time  of  the  commencement  of  this  action. 

At  the  time  of  making  the  first  excavations  referred  to,  the 
Town  Marshal  was  present  and  gave  directions  as  to  where, 
and  the  manner  in  whjjsh,  said  excavations  should  be  made, 
and  the  defendants  in  all  respects  complied  with  such  direc- 
tions, but  the  said  Town  Marshal  was  not  present  at  nor  did 
he  give  any  directions  in  regard  to  any  subsequent  excavations 
made  by  the  defendants.  The  defendants  intend  to  makir 
other  and  further  excavations  in  the  streets,  alleys,  and  high- 
ways of  said  town,  and  to  lay  pipes  therein,  for  the  purpose 
of  supplying  said  town  and  its  inhabitants  with  water,  and 
they  have  made  excavations  and  laid  water  pipes  for  such 
purpose  in  streets  in  which  J.  W.  Peek,  his  associates  and 
assigns,  had  previously  and  still  continue  to  maintain  such 
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water  pipea  The  defendants  made  no  excavations  in  any  of 
the  streets,  alleys,  or  highways  of  said  town,  except  so  far  as 
was  necessary  to  enable  them  to  lay  down  water  pipes  for  the 
purpose  of  supplying  said  town  and  its  inhabitants  with  water; 
and  all  the  excavations  so  made  by  them  were  made  in  the 
usual  and  ordinary  manner  in  which  works  of  a  like  character 
are  made,  and  there  was  no  interference  with  the  free  use  of 
such  streets,  alleys,  and  highways  by  the  public  as  a  passage 
way  for  themselves  and  vehicles,  except  such  temporary  and 
animportant  interference  as  was  necessarily  incident  to  the 
prosecution  of  such  work. 

On  the  twenty-eighth  day  of  February,  A.  D.  1880,  the  Board 
of  Trustees  of  said  town,  in  pursuance  of  the  provisions  of  Art. 
xiv.  of  the  Cionstitution  of  this  State,  duly  adopted  an  ordi- 
nance fixing  the  annual  rates  of  compensation  to  be  collected 
by  all  persons,  companies,  and  corporations  for  the  use  of  water 
lupplied  to  said  town,  which  said  ordinance  was  passed  to 
take  effect  on  the  first  day  of  July,  A.  D.  1880,  and  said  ordi- 
nance was  in  force  up  to  and  including  the  time  of  the  trial  of 
this  action. 

The  Court  also  found  that  the  defendants  have  never  col- 
fected  or  demanded  from  said  town  or  its  inhabitants,  any 
^ompensation  for  any  water  furnished  by  them  to  it  or  them; 
but  the  defendants  have  furnished  water  to  certain  inhab- 
itants of  said  town  for  a  certain  defined  consideration,  in  the 
amount  of  which  consideration  the  persons  so  receiving  said 
water  are  indebted  to  defendants,  and  which  constitutes  a 
charge  upon  such  persons  so  receiving  said  water,  in  favor  of 
said  defendants. 

After  the  decision  of  this  case  in  bank,  a  petition  for  re- 
hearing was  filed,  and  the  same  was  denied. 

A.  i.  Hart,  Attorney  General,  jSf.  M.  Wilson  and  TT.  B.  Tread- 
wdl,  for  Appellant. 

The  right  to  use  the  public  streets  of  a  municipality  for  the 
purpose  of  laying  down  gas  or  water  pipes  is  a  franchise.  (S. 
J.  0.  Co.  V.  January,  57  CaL  614;  Beg.  v.  L.  0.  Co.,  29  L.  J. 
(M.  C.)  118;  Beg.  v.  8.  G.  C.  Co.,  22  Eng.  L.  and  Eq.  200;  ifiZ- 
hau  V.  Sharp,  15  Barb.  210;  Smith  v.  M.  G.  L.  Co.,  12  How. 
Pr.  189;  GaUrreath  v.  Armour,  4  Bell.  App.  Cases,  384;  Uil- 
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Ion  M.  Corp.  §§646,  551,691,697;  Pol.  Code,  §2634;  C.  C, 
§  548.)  The  right  to  collect  rates  or  compensation  for  the 
use  of  water  supplied  to  any  town  or  the  inhabitants  thereof, 
is  a  franchise,  and  can  not  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law.  (Const.  CaL,  Art  xiv., 
§  2;  Spring  V.  W.  W.  v.  Bryant,  52  Cal.  140.) 

The  clause  of  the  Constitution  under  which  defendants 
claim  their  authority  to  act,  furnishes  no  foundation  for  their 
claim.  That  clause  is  not  self -executing,  but  requires  legisla- 
tion to  enforce  it.  (Cooley  Const.  Idm.,  4th  ed.,  99, 100, 101; 
Myers  v.  Engli^,  9  CaL  341;  Lamb  v.  Lan^^i  Ohio  St.  167; 
People  V.  Supervisors,  3  Barb.  332;  People  v.  McRoberts,  62 
HL  41.)  That  clause  applies  to  cities  as  distinguished  from 
towns,  and  therefore  has  no  application  to  this  case.  (Ab- 
bott's New  Law  Diet,  Titles  "  City"  and  «  Town.") 

To  recapitulate  our  argument  on  the  point  under  consider- 
ation we  say:  That  the  last  clause  of  Section  19  of  Article  xi. 
of  the  Constitution  furnishes  no  justification  for  the  acts  of 
defendants,  and  does  not,  of  itself,  and  without  further 
legislation,  authorize  such  acts:  Because  a  consideration  of 
the  language  used  in  view  of  the  subject-matter  and  the 
evil  to  be  remedied,  viz.,  the  prevention  of  monopolies, 
does  not  require  such  a  construction.  Because  the  right 
intended  to  be  conferred  is  a  right  on  the  part  of  the  pub- 
lic to  receive  water  freely,  and  not  a  right  conferred  for  the 
private  advantage  of  those  furnishing  the  water;  and  this 
clause  contains,  in  itself,  no  sufficient  rule  by  which  that  right 
can  be  enjoyed  or  protected.  Because,  by  the  terms  of  that 
clause,  this  right  is  to  be  exercised  only  so  far  as  may  be 
necessary  to  secure  the  object  intended,  and  no  sufficient  rule 
is  therein  contained  by  which  that  necessity  can  be  ascer- 
tained. Because  Sections  1  and  2  of  Article  xiv.,  which  are  in 
2)ari  wMeria  with  the  clause  under  consideration,  clearly  im- 
ply an  intention  to  leave  the  whole  matter  subject  to  the 
principles  laid  down,  to  further  legislative  action,  and  clearly 
require  such  action  before  this  right  can  be  exercised.  Because 
the  clause  in  question  evinces  an  intention  to  require  further 
legislation,  both  to  secure  the  right  intended  to  be  granted, 
and  to  guard  against  abuses  and  evils  which  must  bo  deemed 
to  have  been  foreseen  by  its  framers.    Because  if  this  clause 
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is  intended  to  go  into  full  operation  of  itself,  and  not  as  a 
mere  principle  or  guide  for  the  Legislature,  it  will  not  be  com- 
petent for  the  Legislature  to  enact  the  laws  necessary  to  sup- 
press those  evils.  Because  this  clause  requires  that,  in  con- 
nection with  the  exercise  of  the  right,  the  municipality  shall 
enact  certain  regulations  for  the  protection  of  the  public  and 
third  persons;  which  regulations  are  to  be  deemed  conditions 
precedent,  and  which  have  not  been  enacted;  and,  because 
the  whole  Constitution  evinces  an  intention  to  leave  all  such 
matters  to  be  determined  by  the  municipalities  whose  inter- 
ests are  to  be  affected,  subject  to  general  rules  prescribed  for 
their  guidance;  and  this  clause  evinces  no  contrary  inten- 
tion. 

Section  19  of  Article  xi.  of  the  Constitution  does  not  apply 
to  towns  as  contradistinguished  from  cities.  Owing  to  the 
unavoidable  length  to  which  the  discussion  on  the  last  point 
has  extended,  we  shall  be  compelled  in  this  and  the  succeed- 
ing point  to  confine  ourselves  to  an  exceedingly  brief  outline 
of  the  argument.  The  Constitution  uses  the  words  "city" 
and  "  town  "  in  many  cases,  sometimes  together  and  sometimes 
apart.  Is  any  distinction  intended  between  the  words,  and, 
if  so,  when  can  one  be  construed  to  include  the  other  ?  These 
words  are  rfsed  together  in  the  following  sections:  (Art.  iv., 
§8  22,  30;  Art.  vi.,  §§  1, 11;  Art.  xi.,  §§  6,  9, 10, 11, 12, 13, 14, 
16, 17, 18;  Art.xiii.,§10;  Art.xiv.,§l;  Art.xv.,§3,Art.xix., 
§§1,4.) 

The  word  "city"  is  used  apart  from  "town"  in  the  foUow- 
iag  sections:  (Art.  iv.,  §§  25,  31;  Art.  xi,  §§ 7,  8, 19.) 

The  word  "  town  "  is  used  apart  from  **  city  "  only  in  Art. 
xiv.,  §  2.  Section  31  of  Art.  iv.,  although  omitting  "  town," 
contains  the  words  "or  other  political  corporation;"  so  that 
the  omission  of  the  word  "  town  "  has  no  significance.  In  Sec- 
tion 25  of  Article  iv.,  the  omission  of  the  word  "  town  "  is  ob- 
viously unintentional,  while  in  Sections  7  and  8  of  Article  xi. 
it  is  obviously  intentional  There  remains  only  Section  19  of 
Article  xi.  and  Section  2  of  Article  xiv.  to  be  construed.  The 
word  "  town  "  is  a  generic  word,  while  a  "  city  "  is  only  a  par- 
ticular kind  of  "town."  Blackstone  says,  1  Com.  114:  "The 
word  town  or  vill  is,  indeed,  by  the  alteration  of  times  and 
language,  now  become  a  generical  term,  comprehending  under 
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it  the  several  species  of  cities,  boroughs,  and  common  towns. 
A  city  is  a  town  incorporated,  which  is  or  hath  been  the 
see  of  a  bishop.  *  *  *  A  borough  is  *  *  *  a  town, 
either  corporate  or  not,  that  sendeth  burgesses  to  parliament." 
In  Abbott's  Law  Dictionary,  under  the  title  "  Town,"  where  is 
contained  a  somewhat  extended  discussion  of  the  subject,  we 
find  the  following : 

"This  term  is  differently  used  in  different  parts  of  the 
United  States,  in  some  regions  signifying  a  civil  division  of 
a  county,  irrespective  of  incorporation  or  powers  of  govern- 
ment, such  as  is  elsewhere  called  a  township;  in  others,  de- 
noting a  species  of  municipality  more  highly  organized  than 
a  village,  and  less  so  than  a  city." 

In  the  New  England  States,  and  in  some  others  that  have 
borrowed  their  system,  a  town  is  a  civil  division  of  a  county, 
possessing  certain  corporate  powers,  but  of  very  slight  organ- 
ization, principally  characterized  by  the  purely  democratic 
form  of  its  government,  there  being  no  representative  body. 
In  most  of  the  other  States  the  word  signifies  an  inferior  mu- 
nicipal corporation  as  stated  by  Abbott;  some  of  those  States 
(e.  g.  West  Virginia)  having  also  what  are  called  "townships," 
corresponding  to  the  New  England  "towns."  (See  Constitu- 
tion of  West  Virginia,  1861-63,  Art.  vii.,  also  Art.  vi.,  §  17.) 
The  former  Constitution  of  this  State  (Art  iv.,  §  37)  provided 
for  the  organization  of  "cities  and  incorporated  villages,"  and 
(Art.  xi,  §  4)  for  a  "system  of  county  and  town  governments." 
The  word  "town,"  as  there  used,  had  the  signification  given 
to  it  in  New  England.  {Ex  parte  Wall,  48  Cal.  318.)  Thi^s 
provision  of  the  Constitution  was  never  carried  out  by  the 
Legislature. 

On  the  eleventh  day  of  March,  1850,  the  Legislature  passed 
an  Act  for  the  incorporation  of  cities  (Stats.  1850, 87),  and  on 
the  twenty-seventh  day  of  March,  1850,  an  Act  for  the  incor- 
poration of  towns.  (Stats.  1850,  128.)  By  ih^  latter  Act, 
and  those  afterwards  substituted  for  it,  a  town  was  an  incor- 
porated place  of  small  size,  distinguished  by  having  no  separate 
departments  of  government;  the  whole  government  being 
vested  in  a  Board  of  Trustees.  By  the  former  Act,  a  city  was 
a  larger  incorporated  place,  having  the  executive,  judicial,  and 
legislative  departments  separate,  their  powers  being^yested 
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respectively  in  the  Mayor,  Recorder,  and  Common  Council 
By  numerous  special  Acts  thereafter  passed,  particular  "cities  " 
and  "towns"  were  incorporated  under  special  charters,  the 
above  mentioned  distinguishing  characteristics  existing  in  all. 
The  same  distinction  exists  in  all  other  States  where  cities 
and  towns,  as  municipal  corporations,  exist.  (See  the  stat- 
utes of  those  Stsiea,  paaaim.)  In  this  state  of  things  the 
present  Constitution  was  adopted,  in  which  a  new  provision 
(Art.  xL,  §  6)  was  made,  as  follows: 

"Corporations  for  municipal  purposes  shall  not  be  created 
by  special  laws;  but  the  Legislature,  by  general  laws,  shall 
provide  for  the  incorporation,  organization  and  classification, 
in  proportion  to  population,  of  cities  and  towna  *  *  Cities 
and  towns  heretofore  organized  or  incorporated  may  become 
organized  under  such  general  laws;  *  *  and  cities  or  towns 
heretofore  or  hereafter  organized  *  •  shall  be  subject  to 
and  controlled  by  general  laws."  . 

Can  it  be  for  a  moment  doubted  that  the  intention  here 
was  to  distinguish  between  these  two  classes  of  municipal 
corporations,  and  to  perpetuate  the  distinction  then  and  be- 
fore recognized  by  the  laws  of  the  State  ?  The  next  section 
provides  for  the  consolidation  of  "  city  "  (not  "  town ")  and 
"  county"  governments  into  one  government,  which  is,  through- 
out the  Constitution,  called  a  "  city  and  county,"  and  provides 
that  the  provisions  of  the  Constitution  applicable  to  "  cities," 
and  those  applicable  to  "  counties,"  shall  apply  to  such  con- 
solidated govemmeni  The  next  section  makes  certain  pro- 
visions for  a  "city"  containing  a  population  of  more  than 
one  hundred  thousand.  In  all  these  cases  the  distinction  is 
obvious.  Then  follow  numerous  provisions,  some  applying  to 
cities  and  towns,  some  including  all  municipal  corporations 
and  quasi  corporations,  and  some  including  also  counties  and 
townships.  But  when  we  reach  Section  19  of  Article  xi  we 
find  two  new  and  extraordinary  provisions  relating,  by  their 
terms,  to  "cities "  only.  We  may  safely  assert  that,  under 
such  circumstances, "  towns  "  are,  prima  facie,  excluded.  But 
it  is  not  to  be  denied  that  these  words  are  sometimes  con- 
strued as  interchangeable,  and  it  is  therefore  important  to  see 
if  there  is  any  rule  of  construction  by  which  we  can  be  guided 
in  determining  whether  this  omission  was  intentional.   With* 
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out  entering  into  any  discnssion  of  the  question,  we  will  assert 
the  rule  to  be  that  the  word  "  town  "  is  the  generic  word,  and 
will  be  held  to  include  "  city "  unless  the  context  requires 
otherwise ;  while  the  word  "  city  "  denotes  a  particular  species, 
and  will  not  be  held  to  include  "town"  unless  the  context 
demands  it.  This  is  only  a  special  case  of  the  rules,  that  gen- 
eral words  will  usually  be  held  to  include  particulars,  but 
particular  words  will  not  usually  be  extended  so  as  to  include 
general  ones,  and  that  technical  words  will  usually  be  con- 
sidered as  used  in  the  technical  rather  than  in  the  popular 
sense.  (Rafter  v.  SvUivan,  13  Abb.  Pr.  262;  Peck  v.  Wedr 
dell,  17  Ohio  St  271;  Abbott's  Law  Diet.,  titles  "Qty"  and 
"Town.'') 

Can  any  reason  be  shown  why  the  word  "city"  as  used  in 
this  section,  should  be  extended  so  as  to  include  "town"  and 
can  not  good  reasons  be  given  for  denying  such  an  interpre- 
tation ?  In  the  first  place  the  care  observable  throughout  the 
Constitution  furnishes  strong  ground  for  supposing  a  deliber- 
ate intention.  There  can  be  no  possible  reason  suggested  why 
"county"  should  be  held  to  be  included,  yet  all  the  argument 
made  by  respondents  requires  the  inclusion  of  this  word  as 
well  as  that  of  "town."  The  whole  scope  of  both  parts  of 
the  section  shows  that  it  is  intended  to  apply  to  large,  thickly 
settled,  and  highly  organized  places.  To  hold  that  the  first 
clause  applies  to  the  smallest  municipalities  would  be  to  create 
an  almost  intolerable  hardship  in  opposition  to  the  express 
letter  of  the  law;  yet,  if  the  last  clause  is  so  construed,  we 
must  treat  the  first  in  the  same  manner.  In  both  cases  the 
evil  intended  to  be  remedied  presses  heavily  on  large  places 
and  but  slightly  on  small  ones,  and  therefore  the  scope  of 
the  remedy  should  be  held  to  be  no  more  than  co-extensive 
with  the  mischief. 

With  regard  to  Section  2  of  Art.  xiv.,  respondents  call  at- 
tention to  the  use  of  the  word  "county"  in  that  section,  and 
its  omission  in  Section  1  of  the  same  Article,  and  say  that 
the  Court,  in  construing  Section  1,  should  insert  the  word 
"county."  Here,  at  least,  they  have  fallen  into  a  grave  error. 
That  portion  of  the  section  following  the  word  "provided" 
was  ofiercd  as  an  amendment  by  Mr.  Barbour,  in  the  morning 
session  of  Fel^ruary  14, 1879.    As  ofiered  by  him,  it  contained 
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the  word  "county"  in  every  place.  (Debates,  Vol.  3,  1371.) 
In  the  af temon  session  of  the  same  day,  this  amendment,  be- 
fore action  taken  upon  it,  was  amended  by  its  author,  by 
consent,  by  striking  out  the  word  "county"  wherever  it  oc- 
curred, and,  as  so  amended,  was  adopted.    (Id.  1372.) 

Again,  counsel  for  respondents  say  that  the  word  "city** 
should  be  interpolated  into  Section  2  of  Article  xix.  In  this 
we  heartily  agree  with  them  for  the  following  reasons:  first, 
as  we  have  before  shown,  the  word  "town"  should  generally 
be  held  to  include  "city";  second,  the  context  undoubtedly 
requires  ita inclusion;  and  third,  because  the  word  was  omitted 
solely  through  a  clerical  error.  As  to  this  last  matter,  the 
facts  are  these:  that  section  was  offered  as  an  amendment  by 
Mr.  Herrington,  in  committee  of  the  whole,  January  15, 1879. 
As  offered,  it  contained  the  word  "city."  (Debates,  VoL  2, 
1029.)  On  the  debate,  it  was  referred  to  as  including  "cities." 
(See  remarks  of  Messrs.  Herrington  and  Reynolds,  id.  1029, 
1030.)  Before  action,  the  section  was  again  read  for  informa- 
tion, and  then  adopted  by  the  committee.  As  so  read  and 
adopted,  it  contained  the  word  "city."  (Id.  1030.)  On  Feb- 
ruary 14, 1879,  in  Convention,  the  President  announced  the 
question  as  being  upon  concurrence  with  the  Committee  of 
the  Whole  in  adopting  the  section.  The  section  was  then  read 
and  the  report  concurred  in,  without  debate.  As  so  read  and 
adopted  the  word  "city"  was  omitted.  (Debates, VoL  3, 1375.) 
This  word,  then,  was  left  out  solely  by  the  unauthorized  act 
of  the  Secretary,  probably  through  a  mistake  of  the  printer, 
and  the  error  passed  unnoticed. 

C!ounsel  for  respondents,  in  their  points  on  file,  call  attention 
to  certain  sections  of  the  Constitution  in  which  the  word  "city" 
is  used,  but  not  "city  and  county,"  and  argue  that,  as  those 
sections  have  been  held  to  apply  to  a  "city  and  county,"  by 
parity  of  reasoning  "city,"  in  this  section,  should  be  held  to 
include  "town."  But  they  forget  that  the  reason  why  it  was 
necessarily  so  held,  was  that  Section  7  of  Art  xi.  expressly 
provides  that  "the  provisions  of  this  Constitution  applicable 
to  cities  *  *  *  shall  be  applicable  to  such  consolidated 
[i.  e.  city  and  county]  govemmenta"  When  counsel  can  show 
a  similar  provision  with  reference  to  towns^  we  will  admit  this 
to  be  a  ca.se  in  point. 
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As  to  Section  27,  Article  iv.  (with  which  should  be  com- 
pared Section  6  of  the  same  Article),  it  will  be  observed  that 
Assembly,  Senatorial,  and  Congressional  Districts  are  intended 
to  be  composed  of  counties,  and  the  only  reason  why  a  city 
and  county  is  mentioned  in  that  connection  is,  because  such 
a  government  does  not,  by  its  consolidation,  lose  its  character 
as  a  county.  Counsel  for  respondents  say  truly,  that  this 
provision  "  would  not  apply  literally  to  San  Francisco  should 
it  become  a  city;"  to  which  we  may  add  that  it  would  not 
80  apply  either  literally  or  in  spirit. 

We  have  thus  examined  every  provision  mentioned,  and 
have,  as  we  believe,  shown  that  only  one  change  (viz.,  the  in- 
sertion of  "  city  "  in  §  2,  Art.  xiv.)  is  necessary  to  make  the 
Constitution  entirely  harmonious;  and  that  this  change  is 
not  only  warranted  by  both  the  letter  and  the  spirit  of  that 
section,  but  is  in  conformity  with  the  actual  intention  of  the 
Convention,  which  only  failed  of  its  intended  form  of  expres- 
sion through  a  clerical  error.  In  this  state  of  the  case  we  re- 
spectfully submit  that,  to  adopt  the  construction  contended 
for  by  respondents  upon  no  better  reason  than  those  advanced 
by  them,  would  be  an  extreme  case  of  judicial  legislation. 
The  construction  to  be  given  to  a  Constitution  on  such  a  ques- 
tion is  somewhat  different  from  that  adopted  in  the  case  of  a 
statute.  The  Constitution  purports  to  cover  the  entire  ground 
of  government,  and  when  its  provisions  are  so  drawn  that  an 
intention  is  manifest  to  distinguish  between  certain  cognate 
terms,  that  intention  must  be  presumed  to  have  existed 
throughout,  imless  strong  and  grave  reasons  are  shown  to  the 
contrary.  The  Courts  can  not  say  that  because  such  a  provis- 
ion might  well  have  been  made  to  apply  to  cases  not  within 
its  terms,  therefore  it  was  intended  so  to  apply;  but,  before 
adopting  such  construction,  it  is  necessary  to  show  that  it  is 
inconceivable  or,  at  any  rate,  highly  improbable  that  it  was 
not  so  intended.  As  we  have  shown,  a  clear  and  deliberate 
intention  is  manifested  in  other  sections  to  distinguish  be- 
tween these  words;  and,  inasmuch  as  no  other  section  has 
been  pointed  out  in  which  the  word  "  city,"  standing  alone, 
can,  with  the  slightest  plausibility,  be  claimed  to  include 
"town,"  reasons  of  a  nature  very  different  to  and  much 
stronger  than  those  advanced  by  respondents  will  be  required 
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to  overthrow  the  ahnost  conclusive  presumption  thus  cre- 
ated 

Woodland  is  a  "town"  both  in  fact  and  in  law.  (Stats. 
1873-4,  667.)  Section  4356  of  the  Political  Code,  cited  by 
respondents,  has  no  application.  (PoL  Code,  §§19,  4478, 
4479;  Ex  parte  Simpson,  4tl  CaL  128;  Babcock  v.  Goodrich, 
47  id.  488.) 

The  constitutional  provision  relied  on  does  not,  therefore, 
furnish  any  justification  for  defendants'  acts.  {Rafter  v. 
SuUivan,  13  Abb.  Pr.  262;  Peck  v,  Weddell,  17  Ohio  St.  271.) 

Under  the  facts  of  this  case  the  town  of  Woodland,  owning 
an  interest  in  the  Peek  water  works,  and  having  the -entire 
control  of  them,  is  within  the  exception  contained  in  that 
clause,  which,  for  that  reason,  does  not  apply  here. 

C,  P.  Sprague,  Jo.  Craig,  and  JRhodes  &  Barstow,  for  Be- 
spondents. 

The  words  of  the  clause  of  that  section  which  are  involved 
in  this  controversy  are :  "In  any  city  where  there  are  no  public 
works  owned  and  controlled  by  the  municipality,  for  supply- 
ing the  same  with  water  or  artificial  light,  any  individual  or 
company  •  ♦  *  shall,  under  the  direction  of  the  Super- 
intendent of  Streets,  or  other  oflEicer  in  control  thereof,  and 
under  such  general  regulations  as  the  municipality  may  pre- 
scribe for  damages  and  indemnity  for  damages,  have  the 
privilege  of  using  the  public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits  therein,"  etc. 

Our  position  is  that  the  word  "  city"  means,  in  that  connec- 
tion, "  municipality ;"  that  the  purpose  of  that  clause  was  to 
give  to  an  individual  or  corporation,  the  right  to  introduce 
water  into  a  municipality  which  does  not  own  and  control 
public  works  of  its  own,  by  which  the  municipality  and  its 
inhabitants  ate  supplied  with  water.  And  we  contend  that 
there  is  nothing  in  the  Constitution  which  leads  to  the  con- 
clusion that  the  intent  was  to  limit  this  right  to  cities  alone, 
excluding  cities  and  counties,  towns  and  mimicipalities  of  any 
other  name  or  description.  The  word  "city"  is  used  in  every 
instance  in  that  section  in  its  generic  sense.  Blackston^  (1 
Com.  114)  says  that  ''a  city  is  a  town  incorporated."  (See 
Cal.  Rkps.  IiXII--16 
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Bouv.  Law  Die;  Webster's  Dia)  See  also  MoMm  v.  Finch, 
2  Scam.  223;  Burlce  v.  MomroeCo.,  77  111.  610,  in  which  the 
word  "city"  was  held  to  include  a  "town.*?  The  Political  Gode, 
§  4356,  defines  a  city^  and  Woodland  comes  within  the  defini- 
tion.   {Wivhigler  v.  Los  Angelee,  45  CaL.3&) 

The  Court  has,  it  is[  to  be  presumed,  often  had  occasion  ia 
notice  that  the  Constitution  has  not  always  employed  the 
same  word  or  words  to  exptess  the  same  idea^but  that,  on  the 
contrary,  it  has,  apparently,  «tudiously  aTi(»ded  the  repetition 
of  words  and  phrases  in  the  same  or  different  sections,  vrh&te 
there  is  not  a  shade  of  diffevsnce  in  iixe  idea.  Art  vL,  Sec  4, 
confers  on  this  Coinik  appellate  jurisdiction  "in  all  cases  at 
law  which  involve  the  title  or  possession  of  real  estate,"  while 
Section  5  confers  upon  the  Superior  Court  original  jurisdiction 
"in  all  cases  at  law  which  involve  the  title  or  possession  of 
real  property."  By  the  same  sections,  jurisdiction  is  given 
to  this  Court  "in  cases  of  forcible  entry  and  detainer,"  and  to 
the  Superior  Court,  jurisdiction  "of  actions  of  forcible  entry 
and  detainer."  The  Justices  of  this  Court .  are  to  be  elected 
"at  the  general  State  elections  at  the  times  and  places  at  which 
State  officers  are  elected"  (Sec  3);  and  Judges  of  the  Superior 
Courts  are  to  be  elected  "at  the  general  State  election"  (Sec 
6).  Evidently,  the  two  sections  refer  to  the  same  eleetions^^ 
the  general  electi<ma 

The  words  "law,"  "act,"  "bill,"  and  sometimes  "legislation," 
are  used  synonymously,  and.as  having  the  .sense  of  "law." 
And  so  it  will  be  found  thati  in  many  instances,  the  terms 
"city,"  "city  and  county,"  "town,"  "municipality,"  and  "mpni- 
cipal  corporation"  have  been  employed  in  such  sense  that  one 
of  those  terms  will  include  the  meaning  of  one  or  more,  and 
sometimes  all  of  the  other  terms.  These  several  terms  occur, 
either  separately  or  combined,  in  the  fcdlowing  sections:  Art. 
iv.,  §§  22.  25,  27,  30,  31, 32;  Art.  id.,  §§  1, 6, 7, 11;  Art  ix.,  §  3, 
Art  xi,  §§  5-10, 11, 12, 14, 16-19;  Art  xiii.,  §§  4,  9, 10;  Art 
xiv.,  §§  1,  2;  Art  xv.,  §  3;  Art*  xix,,  §§  1,  3,  4;  Art  xxii*, 
§§  6,  8. 

It  is  provided  by  Art  xi«,  §  8,  that  "any  city.<x>ntaining  a 
population  of  more  than  one  hundred  thousand  inhabitants 
may  frame  a  charter  for  its  own  government,"  etc  The  wordd 
of  the  provision  are  not  "any  city,  or  city  and  county,"  and 
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yet  there  can  be  no  doubt  that  it  was  inteuded  that  the 
word  "city"  shotdd  embrace  "city  and  county."  The  City  and 
CJounty  of  San  Francisco,  in  Art  xi,  ^  6,  7,  and  perhaps  in 
other  portions  of  tiie  Constitution,  is  recognized  as  an  existing 
municipality.  This  Court,  in  upholding  the  election  of  the 
Board  of  ^rieehplde^s  in  San  Fxandsco  (see  People  v.  Hoge, 
55  CaL  612),  necessarily  affirmed  that  the  term  "qity"  in  that 
section  comprehended  "city  and  county."  In  the  first  portion 
of  the  section  involved  in  this  point  (Art  ii,  §  19),  provision 
is  made  in  respect  to  assessments,  eta^  for  iipprovements  in 
"any  city,"  and  this  Court,  in  McDcnvald  v,  PaUeraon,  54r 
Cal.  245,  held  that  the  provision  was  inapplicable  to  the  "city 
and  county"  of  San  Frandsco.  ,        . 

The  provisions  ip  .relation  to  the  formation  of  congressional 
districts  (Art  iv.,.§27)  mentions  "county,  or  city  and  county," 
but  not  city;  and  it  would  not  apply  literally  to  San  Fran- 
cisco should  it  become  acity.  The  power  granted  by  Art  xi, 
§  11,  to  make  police  and  sanitary  regulations,  is  not  expreissly 
extended  to  a  city  and  county.  Npr  does  the  provision  of 
Art  xi^  §  18>  in  respect  to  incurring  indebtedness,  extend 
e^scpressly  to  cities  and.  counties.  Art  iv,,  § 25,  Sub.  28,  pro- 
hibits special  laws  creating  offices  "in  counties,  cities,  cities 
and  counties,  townships,  election  or  school  districts,"  and  we 
think  there  would  be  no  hesitation  in  saying  that  the  provis- 
ion was  intended  to  extend  to  towns  alsa 

It  will  be  noticed  that  in  the  several  instances  above  cited, 
by  reference  to  article  and  section,  the  words  differ,  though 
the  idea  intended  to  be  conveyed  may  be  identical.  It  is 
worthy  of  attention  that  Art  xiv.,  §  1,  provides  that  the  rates 
for  water  supplied  to  any  "  city  and  county,  or  city  or  town, 
or  the  inhabitants  thereof,"  shall  be  fixed,  etc.,  and  that  §  2 
of  same  Article  provides  that  the  right  to  collect  rates,  etc,  for 
water  supplied  to  any  "county,  city  and  county,  or  tpwn,  or 
the  inhabitants  thereof,"  is  a  franchise,  etc.  The  omission  of 
" county"  in  the  first  instance,  and  of  "city"  in  the  second, 
would  be  very  significant  were  tiiese  several  clauses  to  receive 
a  literal  reading;  but  there  is  no  manner  of  doubt  that  the 
Court  will,  when  the  question  shall  be  presented,  decide  that 
those  clauses  are  to  be  read  as  they  would  be,  were  the.  words 
**  county  "  and  "  dty  "  inserted  in  the  respective  clauses. 
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In  the  second  section  the  word  "  town  "  may  properly  be 
construed  as  comprehending  a  city,  for  it  would  be  absurd  to 
contend  that  the  intent  of  the  instrument  was  to  declare  that 
the  right  to  collect  rates  for  water  supplied  to  a  town  was, 
but  to  a  city  was  not,  a  franchise.  It  will  be  noticed  that  in 
each  section  the  word  "town"  is  employed,  and  it  is  obvious 
that  it  was  intended  that  water  might  be  introduced  for  the 
use  of  towns  and  their  inhabitants,  not  only  by  the  towns, 
but  by  individuals  and  corporations.  It  is  equally  obvious, 
that  the  Constitution  did  not  intend  to  provide  that  the  towns 
might  fix  the  jrates  for  water  supplied  by  themselves  as  mu- 
nicipalities ;  nor  did  it  intend  to  declare  that  aright  exercised 
by  towns  to  collect  rates  for  water  supplied  by  themselves, 
should  be  deemed  a  franchise.  By  the  first  section,  the  "gov- 
erning body"  of  the  town  is  required  to  fix  the  rates  in  re- 
spect to  that  which,  in  the  second  section,  is  declared  to  be  a 
franchise.  The  last  clause  of  the  first  section  places  the  mat- 
ter beyond  question,  for  it  is  there  declared  that,  for  the  col- 
lection of  rates,  otherwise  than  as  so  established  by  the 
town,  the  water  works  shall  be  forfeited  to  the  town. 
No  one,  we  think,  will  contend  that  a  right  exercised  by  a 
town  to  collect  rates  for  water  supplied  by  itself  is,  in  the 
sense  of  the  second  section,  a  franchise ;  nor  that  the  public 
water  works  of  a  town  should  be  forfeited  to  itself,  because 
of  its  collection  of  rates  otherwise  than  is  provided  by  the 
Constitution. 

Reading  those  two  sections  of  Art.  xiv.  in  connection  with 
Sec.  19,  Art.  xi.,  the  conclusion  is  inevitable,  that  the  intent 
of  the  instrument  is  to  secure  to  individuals  and  companies 
the  right  to  introduce  water  into  the  same  classes  of  munici- 
palities that  have  a  right  to  fix  the  rates  for  its  use;  and  that 
it  intends  to  declare  that  the  right  to  collect  the  rates  upon 
water  so  introduced  is  a  franchise;  that  it  does  not  intend  to 
limit  this  right  to  cities,  but  to  grant  it  in  respect  to  cities 
and  counties,  and  towns  as  well;  and  that  it  employs  the 
term  city  as  sjmonymous  with  the  word  employed  in  that 
section  as  its  exact  equivalent — "  municipality."  By  no  other 
construction  can  the  several  sections  above  referred  to  be 
brought  into  harmony. 

The  provision  is,  that  "  In  any  city  where  there  are  no  pubp 
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lie  works  owned  and  controlled  by  the  municipality,  for  sup- 
plying the  same  with  water  or  artificial  light,  any  individual 
or  company  ♦  •  ♦  shall,  under  the  direction  of  the  Super- 
intendent of  Streets,  •  •  •  and  under  such  general  reg- 
ulations as  the  municipality  may  prescribe  for  damages  and 
indemnity  for  damages,  have  the  privilege  of  using  ihe  pub- 
lic streets  and  thoroughfares  thereof  and  laying  down  pipes," 
etc  The  right  thus  given  does  not  require  any  legislation 
tot  its  security,  and  certainly  none  for  its  creation.  The 
right  is  as  fully  and  completely  granted  and  secured  by  the 
Constitution,  as  is  the  right  to  the  free  exerd^e  of  religious 
profession,  or  liberty  of  speech,  or  trial  by  jury,  or  mechanic's 
lieA.  It  is  not  claimed  that  the  right  to  introduce  water  is, 
in  its  exercise,  free  from  all  conditions  or  restrictions.  In 
that  respect  it  is  like  the  other  rights  above  mentioned.  Laws 
may  be  passed  providing  for  the  impaneling  of  juries,  or  the 
securing  and  enforcement  of  mechanics'  liens.  And  so  here. 
The  water  pipes  may  be  laid  down  under  the  direction  of  the 
Superintendent  of  Streets  and  under  municipal  regulations 
for  damagea  But  the  right  to  a  trial  by  jury  is  not  depend- 
ent upon  the  question  whether  an  effectual  law  has  been 
passed  for  the  impaneling  of  juriea  The  lien  of  the  mechanic 
for  labor  performed,  does  not  depend  upon  the  passage  of  a 
law  for  its  enforcement  Should  the  municipality  fail  or  re- 
fuse to  prescribe  general  regulations  for  damages  that  might 
be  occasioned  by  the  laying  down  of  water  pipes,  the  right 
would  not  cease;  but  the  purpose  of  the  Constitution  is  to 
secure  that  right,  and  to  subject  it,  in  its  exercise,  to  the  op- 
eration of  such  general  regulations.  The  Constitution  does 
not  declare  that  the  individual  or  company  may  lay  down 
water  pipes,  if  such  general  regulations  shall  have  be^n  pre- 
scribed. The  existence  of  those  regulations  is  not  a  condition 
precedent.  If  there  be  no  Superintendent  of  Streets  or  other 
officer  in  charge  thereof,  that  fact  can  not  impair  the  right  in 
Question.  Any  person  may  travel  upon  a  turnpike,  but  he  is 
subject  to  reasonable  rules  and  regulations  made  by  the  com- 
pany for  the  maintenance  and  protection  of  the  turnpike. 
His  right  to  travel  on  the  turnpike  is  not  dependent  upon  the 
existence  of  such  rules  or  regulations.  If  the  municipality, 
\>j  refusing  to  make,  or  by  repealing  such  regulations,  or  hj 


230  PbofUB  v.  Stefhsns.  [Nov.  1888. 

failii](g  ot  refosmg  to  give  the  oonttol  of  the  istreets  to  any 
offieer/ooold  prevent  the  exercise  of  the  right  to  introduce 
water;  or  it  conld  effectu&Qy  destroy  all  competition,  if  the 
municipality  wftsdispoeed  to  favor  a  company  which  had 
ah-eady  laid  down  its  water  pipes.  The  putpoee  of  secaring 
competition  in  supplying  water,  in  all  towns  which  do  not 
own  and  control  public  wftter  works;  is  nianifest  from  the 
several  provisions  of  ihe  Constitution. 

It  is  difficult,  if  not  impossible,  to  give  an  aeeurate  definitioa 
of  a  self  "executing  Constitutional  provi^on;  but  where  the 
provision  clearly  confers  a  right,  it  is  none  the  less  self-exe- 
cuting because  there  is  also  a  provision  that  the  right  is  to 
be  exercised  in  conformity  with  the  rules  or  r^gulati<»is  tiiat 
some  authority 'may  make.  The  right  granted  to  introduce 
water  is  not  dependent  upon  the  exercise  by  themimicipality 
of  its  authorily  to  make  regulations  in  respect '  to  damages' 
that  may  Occur  in  the  laying  down  of  tiie  water  ppes;  Had 
that  been  the  intent,  the  Constitution  would  have  declared 
that  municipalities  might  permit  the  introduction  of  water, 
under  such  rules  and  regulations  as  it  inight  prescribe.  Tho 
first  portion  of  this  section  was,in  ifcDonoZc?  v.  Pa^^so9i« 
64  CaL  245,  respecting  street  improvements,  held  to  be  self-* 
executing.  There  was  the  same  ruling  in  People  v.  Hoge,  56 
id.  612,  involving  the  election  of  a  Board  of  Freeholders. 
(See  also.  People  v.  Bd.  of  Education,  56  id.  831;  Weber  v. 
Supervisors,  8  P.  C.  L.  J:  493;  Barton  v.  KaUodh;  6  id.  880.) 

It  will  be  noticed^— and  it  is  a  matter  of  great  significance—^ 
that  the  plaintiffs  allege  in  their  complaixit  that  the  town  re* 
fused  and  still  refuses  to  make  or  prescribe  any  regulations  i 
for  damages,  or  indemnity  forda^mages,  fox*  the  use  of  thestreet 
in  laying  down  water  pipes.  The  Trustees  evidently  were  of 
the  opinicai  that  by  failing  to  perform  their  duty — ^by  neg** 
lecting  to  keep  a  condition  subsequent-^they  could  defeat  the 
constitutional  grant  of  the  iright  in  question. 

The  only  posnble  ground  upon  which  it  can  be  pret^ided 
that  the  town  owned  or  controlled  any  water  works  for  sup* 
plying  the  town  or  its  inhabitants,  is  based  o^  Exhibits  "A'' 
and  '^B,'*  by  which  the  town,  for  four  hundred  dollars,  pur* 
chased  from  Peek  ^^four  undivided  sevenths  of  that  cartain 
pump,  ufiied  by  the  party  of  the  first  part  in  raising  water  tJk 
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his  water  works  in  said  towik-'  The  indenture  contains  this 
further  clause:  "And  for  the  same  consideration,  the  party  of 
the  first  part  grants  to  the  party  of  the  second  part,  the  use 
of  said  system  of  water  works  in  connection  with  said  pump, 
in  the  maimer  and  to  the  extent  of  the  covenants  hereinafter 
eontained."  Then  follow  covenants  to  the  effect  that  Peek 
shaU  run  the  pumip  and  water  works;  that  he  shall  supply 
water  for  municipal  uses  where  his  pipes  may  run;  that  the 
town  may  make  regulations  respecting  the  use  of  water,  so  as 
to  supply  water  ii^ cases  of  fire  and  other  public  necessity; 
and  that  Peek  shall  receive  for  water  supplied  for  the  last 
menti<med  purposes,  only  a  reasonable  compensation. 

The  ownership  of  four  sevenths  of  a  pump  does  not  con- 
s^tute  ownership  of  the  works  to  which  the  pump  may  be 
attached.  That  is  all  the  ownership  that  the  town  has  in  the 
water  works. 

The  town  does  not  control  the  works,  but  they  are  con- 
trolled by  Peek,  subject,  of  course,  to  municipal  regulation,  as 
are  all  water  works  which  supply  municipalities  or  their  in- 
habitanta 

They  are  not  public  works,  for  the  reason  above  given, 
andbcM3ause,by  the  terms  of  the  indenture,  Peek  is  to  run  and 
manage  them. 

The  covenant  to  furnish  water  for  municipal  uses — ^in 
^ases  of  fire  and  other  public  necessity — ^is  no  more  than  is 
required  by  all  companies  furnishing  water  to  towns  and  their 
inhabitants.  (G.a%64i9;  apri/ng  Valley  W.W.  v.  Scm  Fran- 
CISCO,  62  OaL  111.) 

That  the  works  are  not  public,  and  are  not  owned  and 
controlled  by  the  town,  is  apparent  from  the  fact  that  Peek 
is  to  be  paid  a  ''reasonable  compensation"  for  the  water  fur- 
nished for  fires  and  other  public  necessity. 

Boss,  J.: 

The  gist  of  the  v»y  able  argument  of  appellant's  counsel  is 
that,  under  the  provisions  of  the  present  Constitution,  no  com- 
pany or  individual  possesses  the  right  to  lay  pipes  in  the  streets 
of  any  incorporated  city  or  town  of  the  State  for  the  purpose 
of  supplying  the  inhabitants  thereof  with  fresh  water,  until 
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the  Legislature  has  prescribed  the  terms  and  conditions  undet 
which  all  of  this  may  be  done. 

Prior  to  the  adoption  of  the  present  Constitution,  the  Legis* 
lature  had  that  power.  It  could  delegate  to  the  municipal 
government,  or  itself  exercise,  the  power  of  prescribing  the  . 
terms  and  conditions  upon  which  pipes  might  be  laid  and  water 
furnished.  The  privilege  lay  only  in  grant  from  the  Legisla- 
ture, which  might  be,  and  which  experience  showed  had  been, 
abused  As  with  many  others,  in  dealing  with  this  subject, 
the  framers  of  the  Constitution  of  1879^  determined  to,  and 
did  make  many  radical  changes  from  the  pre-existing  condi- 
tion  of  things.  They  enacted  several  provisions  in  relation 
'  to  the  subject  to  be  considered,  all  of  which  must  be  taken 
and  read  together,  and  to  each  of  which  effect  must  be  given. 
Those  provisions  are: 

"Article  xi.,  Section  19.  •  •  •  Li  any  city  where  there 
are  no  public  works  owned  and  controlled  by  the  municipality 
for  supplying  the  same  with  water  or  artificial  light,  any  in« 
dividual,  or  any  company  duly  incorporated  for  such  purpose 
under  and  by  authority  of  the  laws  of  this  State,  shall,  under 
the  direction  of  the  Superintendent  of  Streets,  or  other  officer 
in  control  thereof,  and  under  such  general  regulations  as  the 
municipality  may  prescribe  for  damages  and  indemnity  for 
damages,  have  the  privilege  of  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far  as  may  be  necessary 
for  introducing  into  and  supplying  such  city  and  its  inhabitants 
either  with  gas  light  or  other  illuminating  light,  or  with  fresh 
water  for  domestic  and  all  other  purposes,  upon  the  condition 
that  the  municipal  government  shall  have  the  right  to  regu- 
late the  charges  thereof. 

"Article  xiv..  Section  1.  The  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  sale,  ren- 
tal or  distribution,  is  hereby  declared  to  be  a  public  use,  and 
subject  to  the  regulation  and  control  of  the  State,  in  the  man- 
ner to  be  prescribed  by  law;  provided,  that  the  rates  or  com- 
pensation to  be  collected  by  any  person,  company,  or  corpo- 
ration in  this  State  for  the  use  of  water  supplied  to  any  city 
and  county,  or  city  or  town,  or  the  inhabitants  thereof,  shall 
be  fixed,  annually,  by  the  Board  of  Supervisors,  or  city  and 
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county,  or  City  or  Town  Conncil,  or  other  governing  body  of 
SQch'city  and  county,  or  city  or  town,  by  ordinance  or  other- 
wise, in  the  manner  that  other  ordinances  or  legislative  Acta 
or  resolutions  are  passed  by  such  body,  and  shall  continue  in 
force  for  one  year  and  no  longer.  Such  ordinances  or  resolu* 
tions  shall  be  passed  in  the  month  of  February  of  each  year, 
and  take  effect  on  the  first  day  of  July,  thereafter.  Any 
Board  or  body  failing  to  pass  the  necessary  ordinances  or  res- 
olutions fixing  water  vaiea,  where  necessary,  within  such  time^ 
shall  be  subject  to  peremptory  process  to  compel  action,  at 
the  suit  of  any  party  interested,  and  shall  be  liable  to  such 
further  processes  tmd  penalties  as  the  Legislature  may  pre- 
scribe. Any  person,  company,  or  corporation  collecting  water 
rates  in  any  city  and  county,  or  city  or  town,  in  this  State, 
otherwise  than  as  so  established,  shall  forfeit  the  franchises 
and  water  works  of  such  persim,  company  or  corporation,  to 
the  city  and  county,  or  city  or  town,  where  the  same  are  col- 
lected, for  the  public  use. 

"Art.  ziv.,  Sea  2.  The  right  to  collect  rates,  or  compensa- 
tion, for  the  use  of  water  supplied  to  any  county,  city  and 
county,  or  town,  or  the  inhabitants  thereof,  is  a  franchise,  and 
can  not  be  exercised  except  by  authority  of  and  in  the  man- 
ner prescribed  by  law." 

Now,  these  provisions,  as  well  as  all  other  provisions  of  the 
Constitution,  must  receive  a  practical  common-sense  con- 
struction. They  must  be  considered  with  reference  to  the 
prior  state  of  the  law,  and  with  reference  to  the  mischief  in- 
tended to  be  remedied  by  the  change.  If  the  f  ramers  of  the 
instrument  had  intended  to  leave  the  entire  matter  where  it 
previously  rested — ^in  the  hands  of  the  Legislature — ^they 
would  have  said  so  in  appropriate  language.  But  it  is  per- 
fectly evident  that  there  were  some  things  in  regard  to  the 
subject  that  they  were  unwilling  to  trust  to  the  Legislature. 
It  was  not  with  the  view  of  "liberating  the  great  public  uses 
of  water  and  gas  from  legislative  control,  and  making  them 
independent  of  the  State,"  that  the  changes  were  made,  but, 
on  the  contrary,  it  was  intended,  in  certain  enumerated  re- 
spects, to  lay  a  stronger  hand  upon  them  than  that  of  the 
Legislature-— to  wit,  the  hand  of  the  Constitution  itself.  So 
it  was,  that  by  Section  1  of  Art  xiv.,  the  use  of^^all  water 
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heretofore  or  heteafter  appropriated  for  saje,  rental,  or  distri- 
bution, is  eicpressly  declcurod  to  be  a  public  use.  It  is  not  left 
to  the  Legislature,  as  formerly,  to  say  whether  it  shall  be  a 
pubiic  use  or  not,  but  the  Constitution  itself  dedares  it  to  be 
such,  and  ih^i  makes  the  use  subject  to  the  regulation  and 
eontrol  of  the  State;  that  is  to  say,  of  the  Legidature,  in  the 
manner  to  be  prescribed  by  law,  to  wit,  by  statute  law,  subject- 
however,  to  certain  enumerated  provisions  coxiitained  in  the 
Constitution  itself ;  among  them;  to  provisions  in  respect  to 
the  rates  or  compensation  to  be  oollectedby  any  p^^on,  com- 
pany, or  corporation,  for  the  use  of  water  supplied  to  any  city 
and  county,  or  city  or  town,  or  the  ix&alntants  thereof. 
Such  rates  or  compensation^  the  Constitution  expressly  de- 
clares shall  be  fixed  in  a  certain  specified  manner,  at  a  certain 
time,  and  by  a  certain  body;  and  the  body  failing  to  do  so  is 
expressly  made  "subject  to  peremptory  process  to  compel 
action,  at  the  suit  of  any  party  interested,  and  liable  to  such 
further  processes  and  penalties  as  the  Legislature  may  pre- 
scribe." 

But  by  the  next  section  of  the  same  article  of  the  Consti- 
tution, the  right  to  collect  the^  rates  or  compensation  so  es- 
tablished is  declared  to  be  a  franchise^  *'and  can  not  be  exer- 
cised except  by  authority  and  in  the  manner  prescribed  by 
law" — ^that  is,  by  statute  law.  But,  of  course,  the  Constitu- 
tion contemplated  the  enacting  by  the  Legislature,  where  they 
did  not  exist,  of  all  laws  necessary  to  give  effect  to  its  com- 
mands, atid  that  none  (^duld  be  passed  in  contravention  of 
its  provisiona  When,  therefore,  the  Constitution  fixed  the 
manner  of  establishing  the  rates  or  compensation  to  be  charged 
for  water  furnished  to  any  city  and  county,  or  city  or  town, 
or  the  inhabitants  thereof,  and  further  declared  that  the  right 
to  collect  the  rates'  or  compensation  so  established  is  a  £r»n« 
chise,  and  can  not  be  exercised  except  by  authority  of  and  in 
the  mann^  prescribe  by  law,  it  was  the  duty  of  the  Legisla- 
ture, if  they  did  not  exist,  to  provide  the  needful  lawa  But 
the  failure  of  the  Legislature  to  do  so,  if  failure  there  was> 
could  not  prevent  the  establishment  of  the  rates  or  compen- 
sation specifically  required  to  be  established  by  the  Constitu- 
tion. •And  so  with  respect  to  the  privilege  granted  by  Sec- 
tion 19  of  Article  xi  of  the  Constitution  of  laying  pipes  in 
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the  public  'streets  and  thoron^ifares.of  any  eity  (where  there 
are  no  public  works  owned  and  control!^  by  the  municipality), 
so  f&i*  as  inay  be  necessary  for  introducing  into  and  supply- 
ing such  city  and  its  inhabitants  with  gas  or  other  illumi- 
nating light  or  with  fresh  water.    That  privilege  is  expressly 
granted  by  the  section  of  the  Constitution  dted,  subject  to 
the  direction  of  the  Superintendent  of  Streets  or  other  officer 
in  control  thereof;  and  under  such  general  regulation  as  the 
municipality  niay  prescribe  for  damages  and* indemnity  for 
damages,  and  upon  the  condition  that  the  municipal  govern- 
ment shall  have  the  right  to  regulate  the  charges  thereof. 
The  purpose  of  this*  provisicAi  was  thus  explained  by  the 
gentleman  at- whose  instance  it  was  inserted  ini  and  became 
apart  of  the  Constitution:  "It  gives  to  any  individual,  as 
well  as  to  any  incorpoitet^  company,  the  ri<;ht  to  the  use  of 
the  fittreets  for  laying  down  pipes  for  the  supply  of  gas  and 
water,  or  either.    I  think  that  the  objection  that  was  taken 
to  the  sectioii  as  f drmerly  introduced  was  well  taken — ^that  it 
should  not  be  limited  to  cotporations;  that  any  individual, 
for  the  pubUe  good,  should  have  the  right  to  use  the  streets 
for  laying  down  pipes  for  supplying  water  or  ga&    It  is  in 
the  public  interest  that  it  should  be  conceded,  and  it  prevents 
monopoly  in  any  sense.    It  also  provides  that  the  city  author* 
ities  may  make  a  tegukition  in  relation  to  damages  and  in- 
demnity; that  is,  that  they  may  make  a  regulation  requiring 
all  work  to  be  done  undei^the  supervision  of  the  Superin- 
tendent of  Streets,  and  also,  if  any  damage  should  be  likely 
to  occur,  they  may,  by  security  or  otherwise,  guard  against 
it.    •    •    •    Then  it  provides  that  the  city  and  county  shall 
have  the  right  to  regulate  the  price  to  be  paid  by  the  inhab- 
itants for  the  gas  and  for  the  water.    This  is  also  a  neoessary 
regulation,  I  think,  against  the  abuses  of  monopoly.    Now, 
in  Los  Angeles  we  have  a  gai9  company  with  a  monopoly  for 
twenty  years,  and  several  parties  have  endeavored  to  get  the 
privilege  for  laying  down  pipes  in  the  streets  for  the  purpose 
of  supplying  ihe  city  and  competing  with  this  company,  but 
the  company  has  always  had  sufficient  influence  in  the  munici- 
pal government  to  prevent  this  being  done,  and  this  com- 
pany has  a  prospect  of  exclusive  right  for  twenty  years  to 
6ome.    Now^  I  -submit  to  the  Convention  that  this  is  a  great 
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abuse  of  public  authority  and  that  it  ought  to  be.  corrected. 
We  have,  also,  there,  a  water  company  that  claims  the  mo- 
nopoly, and  the  private  individual  who  did  succeed  in  laying 
down  pipes  and  is  to  some  extent  supplying  the  city  with 
water  in  opposition  to  the  monopoly,  is  threatened  con- 
stantly with  suits  and  injunctions,  and  if  this  thing  goes  on 
we  will  have  a  monopoly,  not  only  of  water  and  gas,  but  of 
all  domestic  necessaries,  and  then  we  will  have  some  com- 
pany peddling*  it  by  the  tin  cupful.  It  is  time  this  abuse 
was  corrected,  and,  therefore,  I  offer  this  amendment " — which 
''amendment "  is  the  clause  of  the  Constitution  now  under 
consideration.    (Debates  Cons.  Con.,  VoL  2,  p.  1075.) 

We  have  quoted  at  length  the  reparks  accompanying  the 
introduction  of  the  provision,  for  the  purpose  of  showing  that 
the  members  of  the  Constitutional  Convention  had  distinctly 
put  before  them  the  evils  intended  to  be  remedied,  and  the 
purpose  of  the  enactment;  and  thus  informed,  they  adopted  it. 
Yet  we  are  asked  to  hold,  in  effect,  that  after  all,  tHe  whole 
matter  rests  where  it  did  before — with  the  Legislature.  This 
we  can  not  do.  Nor,  under  our  construction  of  the  provisions 
in  question,  do  we  discover  any  indication  of  a  return  "to  the 
doctrine  of  the  DartmovJh  College  Case,"  nor  any  fostering  of 
monopolies,  but,  on  the  contrary,  the  most  manifest  intent  to 
prevent  them  as  respects  the  important  subjects  treated  of — 
gas  and  water.  By  the  adoption  of  those  provisions  the 
people  asserted  their  unwillingness  to  leave  the  entire  subject 
in  the  hands  of  the  Legislature,  and  in  the  particulars  already 
indicated,  declared  the  rule  that  should  govern,  in  the  organic 
law  itself,  and  gave  to  the  Legislature  the  "regulation  and  con- 
trol" in  all  other  respects. 

It  is  also  claimed  on  the  part  of  the  appellant  that  the  word 
"dty"  used  in  Section  19  of  Art.  xL,  aupra,  does  not  include 
towns,  and  therefore  does  apply  to  the  town  of  Woodland. 
But  in  this  position,  also,  we  are  unable  to  agree  with  the 
learned .  counsel  for  appellant.  As  already  said,  all  of  the 
provisions  of  the  Constitution  above  quoted  must  be  taken 
and  read  together.  Indeed,  this  is  conceded  by  counseL  Now, 
Section  1  of  Art  ziv.  provides  that  the  rates  or  compensation 
to  be  collected  by  any  person,  company,  or  corporation  in 
this  State  for  the  use  of  water  supplied  to  any  dty  and 
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county,  or  city  or  town,  or  the  inhabitants  thereof,  shall  be 
fixed,  etc. 

Is  it  not  too  plain  for  argament  that  the  rates  or  compen- 
sation required  to  be  fixed  by  this  provision  of  the  Constitu- 
tion are  the  rates  or  compensation  to  be  collected  by  the 
individual  or  corporation  introducing  water  "in  any  city  where 
there  are  no  public  works  owned  and  controUed  by  the  mu- 
nicipality/' as  provided  by  Section  19  of  Art  xi? 

That  the  provision  of  the  Constitution  requiring  the  rates 
or  compensation  to  be  fixed  has  no  application  to  water  fur- 
nished by  a  municipality  itself,  is  conclusively  shown  by  the 
concluding  clause  of  the  provision,  which  is  in  these  words: 
''Any  person,  company,  qj  corporation,  coUecting  watier  rates 
in  any  city  and  county,  or  city  or  town  in  this  State,  other- 
wise than  as  so  established,  shall  forfeit  the  franchises  and 
water  works  of  such  person,  company,  or  corporation  to  the 
city  and  county,  or  city  or  town  where  the  same  are 
collected,  for  the  public  use."  It  would  be  absurd  to  say  that 
the  Constitution  meant  to  provide  for  the  forfeiting  of  the 
water  works  of  a  dty  and  county,  or  city  or  town  to  itself. 
We  think  it  dear  that  the  rates  or  compensation  required  to 
be  fixed  by  Section  1  of  Artide  xiv.  are  the  rates  or  compen- 
sation to  be  collected  for  water  authorized  to  be  introduced 
by  Section  19  of  Artide  xL,  and  that  the  latter  section  secures 
to  individuals  and  to  corporations  duly  incorporated  for  such 
purpose  under  and  by  authority  of  the  laws  of  the  State,  the 
right  to  introduce  water  into  the  classes  of  municipalities  that 
by  Section  19  of  Article  xi.  are  given  the  right  to  fix  the 
rates  or  compensation  for  its  use — ^that  is  to  say,  cities,  towns, 
and  dties  and  counties.  This  construction  brings  the  several 
sections  into  harmony,  and  gives  effect  to  the  evident  purpose 
of  the  Constitution. 

Other  points  are  made  which  need  not  be  noticed  in  detail 

Our  conclusion  is  that  the  judgment  and  order  ought  to  be 
affirmed,  and  it  is  so  ordered. 

MoBBisON,  C.  J.,  and  Myrick  and  Sharpstein,  JJ.,  con- 
curred. 

Thobntok,  McEinstby,  and  McEee,  J  J.,  dissented 
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[No.  7,409.— In  Bank.] 
November  28,  18821 

TOWN   OF  WOODLAND  v.  J.  D.  STEPHENS  et  al. 

Wateb  Supply  por  Municipalities— Constitution — City  and  County  Gas 
Franghisb— Injunction.— The  case  of  the  Peoplev,  J.  D,  Stephent  et  a/.. 
No.  8»023,  decided  November  28, 1882,  followed.    (See  afUte^  209.) 

Appeal  from  the  Superior.  Court  of  the  County  of.  Yolo, 
from  an,  order  dissolving  a  preliminary  iiyunctionu    Bush,  J. 

Action  to  restrain  the  defendants  from  making  excavations 
in  the  streets  of  the  Town  of  Woodland.'  A  preliminary  in- 
junction was  granted  upon  the  complaint  alone.  Defendants 
filed  an  answer,  and  set  up,  as  a  defense,  that  the  excavations 
made  and  threatened  to  be  made  by  defendants  in  the  streets 
of  said  town  were  for  the  purpose  of  laying  pipes  to  supply 
the  inhabitants  of  the  town  with  water,  and  pleaded  certain 
matters  as  facts  under  which  they  claimed  the  right  to  so 
supply  water.  Defendants  also  filed  their  own  affidavit,  con- 
taining, substantially,  the  same  matters  as  in  the  answer;  and 
upon  the  affidavit  and  ianswer,  moved  to  dissolve  the  in- 
junction. Upon  the  hearing  of  the  motion  counter  affidavits 
were  read,  and  the  Court  dissolved  the  injunction.  From  jthe 
said  order  dissolving  said  preliminary  injunction  plaintiff 
appealed. 

After  decision  in  bank  a  petition  for  rehearing  was  filed 
and  the  same  denied. 

S.  M.  Wilson  and  TT.  B.  TreadweU,  tix  Appellant. 

For  argument,  see  appellant's  points  in  People  v.  Stephens, 
ante,  209. 

H&nry  Edgerton,  O.  P.  Spraguej  ahd  Craig  A  Ora/nt^  lot 
Bespondenta 

For  argument,  see  respondents*  points  in  People  v.  Stephens, 
a/rUe,  209. 

The  Court: 

On  the  authority  of  People  v.  Stephens,  No.  8,023,  order 
dissolving  injunction  affirmed.  ^         j 
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[Ko.6,287.--IiiB$iik.] 
Koranb6r28,1882. 

SANTA  CRUZ  RAILROAD  GO.  v.  BOARD  OF  SUPER- 
YISORS  OF  THE  COUNTY  OF  SANTA  CRUZ. 

CovBTT  Bond— Mahd  AMUs— NxooTiABLB  Inbtbuicsnt— Statutk— B0ABI>  OF 
Sytfebyisobs— CoNnuor. 

Apfsal  by  defendant  from  tibe  jndgment  of  the  District 
Court  of  Hhe  Twentieth  Judicial  District  in  and  for  the  County 
of  Santa  Ciiiz,  and  from  an  order  denying  amotion  for  a  new 
trial    Beldbn,  J. 

Application  for  a  writ  of  mandate.  The  Court  below  found 
the  following  facta:  1.  On  or  about  the  eighteenth  oi  June, 
1873^  the  plaintiff  duly  incorporated  under  the  laws  of  the 
State  of  California  for  the  construction  of  a  railroad,  from  a 
point  upon  the  "Southern  Pacific  Railrolkd/-  in  the  County  of 
Monterey,  and  ext^oding  in  a:  westerly  direction  across  Santa^ 
Cruz  County  to  a  point  called  ''New  Year's  Ranch/'  upon  the 
western  boundary  of  Santa  Cruz  County.  2.  Upon  the 
twenty-fifth  day  of  September,  1872,  in  pursuance  of  an  Act 
of  the  Legislature  of  the  State  (^  Califonpia,  approved  *•  April 
4, 1870,"  the  Board  of  Supervisors  of  Santa  Cruz  County 
submitted  to  a  vote  of  the  electors  of  said  county,  the  question 
of  granting  the  aid  of  said  county  in  the  form  of  bonds  to 
the  amount  of  six  thousand  dollars  per  mile,  to  aid  in  the 
construction  of  said  road.  Said  order  was  by  the  Board  of 
Supervisors  r^ularly  made  and  entered  upon  their  minutes, 
and  after  a,  proper  petition  requestii^  said  submissicm  bad 
been  filed  with  said  Board.  8.  That  .upon  the  fifth  day  of 
November,  1872,  after  due  and  regular  notice,  by  publication 
as  by  law  required,  the  electors  of  Santa  Otw  County  voted 
upon  said  proposition^  and  there  was  then  cast  in  favor  of 
granting  said  proposed  aid  nine  himdred  and  twenty-seven 
votes,  and  against  granting  such  aid  five  hundred  and  sixty- 
four  votes^  and  thereafter  and  in  due  time  and  form  said 
''Board  of  Supervisors"  canvassed  said  vote  so  cast  and  re- 
turned, and  did  enter  upon  their  minutes  tiiat  the  vote  was 
as  above  set  forth^  and  that  the  proposition  to  grant  said  aidj 
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as  in  said  proposition  submitted,  had  carried  at  said  election. 
4.  That  in  pursuance  of  said  election  and  vote  and  order 
thereupon  as  above  set  forth,  the  defendant  did,  upon  August 
4, 1873,  make  and  execute  upon  behalf  of  the  County  of  Santa 
Cruz  the  contract  in  writing  set  forth  in  plaintiffs  complaint, 
and  which  is  as  follows: 

''This  contract,  made  and  entered  into  on  the  fourth  day  of 
August,  A.  D.  1873,  by  and  between  the  County  of  Santa 
Cruz,  in  the  State  of  California,  acting  by  and  through  the 
Board  of  Supervisors  of  said  county,  as  the  party  of  the  first 
part,  and  that  certain  corporation,  organized,  acting,  and  ex* 
isting  under  and  by  virtue  of  the  laws  of  said  State,  and 
known,  designated,  and  called  the  Santa  Cruz  Railroad  Com- 
pany, as  the  party  of  the  second  part, 

"  Witnesseth,  that  the  Board  of  Supervisors  of  said  county, 
having  by  an  order  duly  made  pn  September  25, 1872,  and 
recorded  at  large  in  volume  3,  pages  236-8  of  the  minutes  of 
the  proceedings  of  said  Board,  proposed  that  said  county  shall 
^d  in  the  construction  of  a  railroad  of  not  less  than  a  three- 
foot  gauge,  the  route  of  which  road  is  definitely  described  in 
said  proceedings,  as  beginning  at  or  near  the  Pajaro  Depot  on 
the  Southern  Pacific  Railroad,  and  thence  running  in  the  most 
practicably  direct  route  through  the  Counties  of  Monterey  and 
Santa  Cruz,  crossing  the  Pajaro  River  near  Watsonville,  and 
crossing  the  San  Lorenzo  River  between  the  county  road 
leading  to  Soquel  and  the  Bay  of  Monterey,  and  thence  along 
or  near  the  coast  to  the  bound€ury  of  said  county  near  the 
south-east  comer  of  the  point  New  Year's  Rancho,  by  the  issue 
of  county  bonds,  payable  within  twenty  years,  and  bearing 
interest  payable  semi-annually  at  the  rate  of  seven  per  cent, 
per  annum,  to  the  amount  of  six  thousand  dollars  per  mile, 
but  not  exceeding  in  the  aggregate  the  sum  of  two  hundred 
and  forty  thousand  dollars:  such  aid  to  be  in  lieu  of  the  aid 
of  one  hundred  thousand  dollars  heretofore  authorized  to  be 
granted  in  the  construction  of  a  railroad  coxmecting  the  town 
of  Santa  Cruz  with  the  Southern  Pacific  Railroad :  And  the 
Board  of  Supervisors  of  said  county,  under  and  in  pursuance 
of  an  Act  of  the  Legislature  of  said  State,  approved  April  4, 
1870,  and  entitled  "An  Act  to  empower  the  Board  of  Super- 
visors of  the  several  counties  of  the  State  to  aid  in  the  con- 
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straciion  of  a  railroad  in  their  respective  counties/'  and  of 
the  Act  of  April  4,  A.  D.  1870,  supplemental  thereto,  having 
at  the  election  held  in  said  county  on  the  fifth  day  of  Novem- 
ber, A.  D.  1872,  of  which  election  at  least  thirty  days'  notice 
was  given  by  publication  once  a  week  in  a  newspaper  printed 
and  published  in  said  county,  which  notice  stated  the  day  on 
which,  and  the  places  where  such  election  was  to  be  held  in 
said  county,  and  the  amount  of  bonds  of  said  county  to  be  is- 
sued for  railroad  aid,  and  definitely  described  the  route  of 
the  railroad  for  which  aid  was  proposed,  submitted  to  the 
qualified  electors  of  said  county  the  question  whether  such 
railroad  aid  shall  be  granted  by  said  county  to  aid  in  the  con- 
struction of  a  railroad  on  the  route  hereinbefore  described; 
and  at  such  election  a  majority  of  the  electors  voting  at  such 
election,  having  cast  their  votes  in  favor  of  such  railroad  aid, 
and  the  result  of  said  election  after  a  full  and  fair  canvass  by 
said  Board,  having  been  declared  by  said  Board  to  be  in  favor 
of  granting  such  railroad  aid,  and  the  sum  of  two  hundred  and 
forty  thousand  dollars,  authorized  by  the  said  vote  as  afore-  . 
said  to  be  granted  in  and  to  such  railroad,  being  less  than 
five  per  cent,  of  the  value  of  the  taxable  property  of  said 
county,  and  no  aid  whatever  to  any  railroad  having  ever  been 
granted  by  said  county:  And  a  certain  agreement  dated  Jan- 
uary 18,  A.  D.  1872,  between  said  county  and  the  Board  of 
Supervisors  thereof,  and  the  Santa  Cruz  and  Watsonville 
Bailroad  Company,  having  been  f uUy  and  forever  canceled 
and  annulled,  and  said  county  released  and  discharged  from 
all  liability  thereunder,  and  covenants  therein:  And  the  siaid 
party  of  the  second  part  having  been  heretofore  dul][  organ- 
ized as  a  corporation  under  the  laws  of  said  state  for  con- 
structing and  maintaining  a  railroad  on  the  entire  route  first 
hereinbefore  mentioned  and  described,  and  proposing  to  con- 
struct on  said  route,  first,  the  section  of  such  railroad  between 
a  point  at  or  near  said  Pajaro  Depot,  and  a  point  on  the 
westerly  side  of  said  San  Lorenzo  River,  and  within  the  corpo- 
rate limits  of  the  Town  of  Santa  Cruz,  which  point  last  referred 
to  is  hereafter  to  be  located  by  said  party  of  the  second  part; 
and  said  party  of  the  second  part  having  solicit  the  said 
Board  to  grant  the  aid  of  said  county ,in  the  construction  of 
Cal.  Rkps.  LXII~16  . 
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such  railroad,  and  the  terms  offered  by  said  party  of  the  sec- 
ond part  appearing  to  said  Board  to  be  advantageous  to  said 
county,  and  it  appearing  that  said  county  will  be  greatly 
benefited  by  the  construction  of  such  railroad,  or  any  part 
thereof:  Now,  therefore,  this  contract  witnesseth,  that  in  con- 
sideration of  the  premises,  and  of  the  agreements  herein 
named,  to  be  done  and  performed  by  said  party  of  the  second 
part,  the  said  party  of  the  first  part  has  agreed  and  hereby 
does  agree  with  said  party  of  the  second  part,  to  issue,  de- 
liver, and  donate  unto  said  party  of  the  second  part,  in  aid 
of  the  construction  of  such  railroads,  bonds  of  the  said  County 
of  Santa  Cruz,  in  amounts,  and  at  the  times,  and  upon  the 
terms  as  herein  stated,  said  bonds  as  herein  provided  shall 
be  payable  in  gold  coin  to  said  party  of  the  second  part,  or 
to  the  holders  of  such  bonds,  within  twenty  years  from  the 
date  of  their  issue,  at  the  office  of  the  Treasurer  of  said  county, 
and  shall  bear  interest  in  like  coin  at  the  rate  of  seven  per 
cent,  per  annum:  and  the  installments  of  interest  shall  be 
payable  semi-annually  on  the  first  Mondays  of  January 
and  July  of  each  year,  on  coupons  to  be  issued  and  de- 
livered with  such  bonds,  and  each  of  such  bonds  shall  be 
of  the  denomination  of  not  less  than  one  hundred  dollars, 
nor  more  than  one  thousand  dollars,  signed  by  the  chairman 
of  said  Board,  and  by  the  Treasur^ir  and  Clerk  of  said  county, 
and  under  the  seal  of  said  county;  the  interest  coupons  to  be 
signed  by  the  Treasurer  and  Clerk  of  said  county:  such  bonds 
are  to  be  prepared  for  signing  in  the  following  form,  to  wit: 

"Number — .    State  of  Calif omia.    Dollars.    Bond  of 

the  County  of  Santa  Cruz. 

"In  pursuance  of  an  Act  of  the  Legislature  of  the  State  of 
California,  entitled  *An  Act  to  empower  the  Board  of  Super- 
visors of  the  several  counties  of  the  State,  to  aid  in  the  con- 
struction of  a  railroad  in  their  respective  counties,  approved 
April  4, 1870,'  and  of  an  Act  supplementary  thereto,  approved 
April  4, 1870,  and  in  accordance  with  the  terms  of  a  contract 
entered  into  by  the  Board  of  Supervisors  of  said  county,  on 
the  fourth  day  of  August,  1873,  with  the  Santa  Cruz  Bailroad 
Company,  which  said  contract  is  entered  upon  the  minutes  of 
the  Board  of  Supervisors,  in  Vol.  3,  pp.  279-286:  The  county 
of  Santa  Cruz  owes  and  will  pay  at  the  ofike  of  the  County 
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Treasurer,  in  the  town  of  Santa  Cruz,  State  of  California,  to 
the  Santa  Cruz  Railroad  Company,  or  the  holder  of  this  bond, 
within  twenty  years  from  the  date  of  these  presents,  the  sum 
of  dollars,  in  United  States  gold  coin,  with  interest 

thereon  at  the  rate  of  seven  per  cent,  per  aonum,  in  like  gold 
coin,  from  the  date  hereof,  until  paid,  interest  payable  semi- 
annually, on  the  first  Mondays  of  January  and  July  of  each 
year,  on  the  surrender  to  said  County  Ti^easurer  of  the  coupon 
for  said  interest.  In  testimony  whereof,  and  by  virtue  of  the 
authority  upon  them  conferred  by  the  Board  of  Supervisors  ^ 
of  said  county,  the  chairman  of  the  Board  of  Supervisors  of 
said  county,  the  County  Treasurer,  and  the  County  Clerk 
have  hereunto  set  their*  hands,  and  caused  the  seal  of  the 
county  to  be  affixed,  this        day  of  A.  D.  one  thousand 

eight  hundred  and  seventy  Chairman  Board  of  Su- 

pervisors. County  Clerk  County  Treasurer. 

Coupon  No.    On  the  first  Monday  of        A.  D.  the 

County  of  Santa  Cruz  will  pay  to  the  Santa  Cruz  Railroad 
Company,  or  bearer,  at  the  County  Treasurer's  office, 
dollars  in  United  States  gold  coin,  interest  due  on  bond  No. 
County  Clerk.  County  Treasurer. 

"Said  bonds,  with  their  respective  coupons,  shall  be  issued 
and  delivered  as  follows,  to  wit:  When  five  miles  of  said  first 
section  of  said  railroad  shall  have  been  constructed,  and  a 
construction  train  run  over  the  same,  there  shall  be  issued 
and  delivered  to  said  party  of  the  second  part,  by  said  party 
of  the  first  part,  bonds  of  said  county,  as  aforesaid,  to  the 
amount  of  thirty  thousand  dollars,  and  upon  the  construction 
of  every  mile  of  track  thereafter,  of  such  railroad,  and  the 
passage  of  a  construction  train  over  the  same,  there  shall  be 
issued  and  delivered  as  last  aforesaid,  to  said  party  of  the 
second  part,  bonds  of  said  county  to  the  amount  of  six 
thousand  dollars,  and  so  on  until  the  construction  of  said 
railroad  is  completed.  When  said  party  of  the  second  part 
shall  have  constructed  the  first  five  miles  of  said  railroad  as 
herein  designated,  a  written  notice  to  that  efifect,  signed  by 
the  President,  Secretary,  or  Chief  Engineer  of  said  party  of 
the  second  part,  shall  be  delivered  to  the  County  Clerk  of  said 
county,  and  within  fiif teen  days  after  the  delivery  of  such 
notice  to  such  Clerk,  the  said  Board  of  Supervisor  shall  in* 
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spect,  or  cause  to  be  inspected,  tbe  said  five  miles  of  such  road, 
and  if  found  constructed  in  accordance  with  this  contract,  said 
Board  shall  issue  and  deliver  to  the  said  party  of  the  second 
part  the  bonds  of  said  county,  as  aforesaid,  to  the  amount  of 
thirty  thousand  dollars,  and  thereafter  as  each  mile  of  said 
railroad  is  constilicted  as  stipulated,  a  similar  notice  to  that 
effect  shall  be  delivered  to  said  clerk,  and  thereafter  within  . 
fifteen  days,  said  Board  shall  inspect,  or  cause  to  be  inspected, 
such  mile  of  the  road  so  constructed,  and  if  found  constructed 
in  accordance  with  this  contract,  said  Board  shall  issue  and 
deliver  to  said  party  of  the  second  part  the  bonds  of  said 
county  as  aforesaid  to  the  amount  of  six  thousand  dollars. 
And  in  case  said  Board,  after  inspection  as  aforesaid,  shall 
determine  that  the  part  of  the  road  so  inspected  has  not  been 
constructed  according  to  this  contract,  said  Board  shall,  within 
fifteen  days  after  such  notice  shall  have  been  delivered  to  said 
Clerk,  cause  a  written  notice,  signed  by  the  chairman  of  said 
Board,  or  by  said  County  Clerk,  stating  the  objections  of  said 
Board  to  the  materials  used  in  said  railroad,  or  to  the  style 
of  the  work,  or  to  the  defects  in  its  construction,  or  other 
objections,  to  be  delivered  to  the  President,  Secretary,  or  Chief 
Engineer  of  said  party  of  the  second  part,  or  left  at  its  office; 
and  in  default  thereof,  said  bonds  shall  be  issued;  but  after 
the  ninety  thousand  dollars  of  said  bonds,  with  their  coupons, 
shall  have  been  delivered  to  the  said  party  of  the  second  part, 
no  other  or  further  bond  or  bonds  shall  be  issued  or  delivered 
to  the  said  party  of  the  second  part,  until  a  railroad  bridge 
shall  have  been  built,  constructed,  and  finished  over  and  across 
the  said  San  Lorenzo  River,  on  the  line  of  said  railroad, 
between  the  county  road  leading  to  Soquel  and  the  Bay  of 
Monterey,  and  the  track  of  such  railroad  shall  have  been  con* 
structed,  and  the  rails  laid  to  within  three  hundred  feet  of 
the  Bay  of  Monterey,  on  the  westerly  side  of  the  river  last 
named.  And  the  said  party  of  the  second  part  has  agreed,  and 
hereby  does  agree  to  and  with  the  said  party  of  the  first 
part,  to  build,  construct,  and  furnish  such  last  named  bridge, 
and  to  lay  the  track  of  said  railroad  from  the  easterly  bank 
of  said  last  named  river,  to  a  point  on  the  westerly  side 
thereof,  within  three  hundred  feet  of  said  bay,  in  three  months 
after  said  bonds  of  said  county,  to  the  amount  of  ninety 
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thousand  dollars  shall  have  been  issued  and  delivered  to  said 
party  of  the  second  pari    And  if  on  the  completion  of  the 
laying  of  the  track  of  said  first  section  of  said  railroad,  there 
shall  be  in  the  whole  distance  thereof  a  fractional  part  of  a 
mile,  said  Board  of  Supervisors  shall  issue  and  deliver  to  said 
party  of  the  second  part,  such  bonds  of  said  county  therefor, 
at  the  rate  of  six  thousand  dollars  per  mile.    The  aid  of  said 
county  is  granted  to  said  party  of  the  second  part  upon  the  fol- 
lowing conditions,  to  wit:    1.  Work  upon  the  construction 
of  said  railroad  must  commence  within  three  months  from 
the  date  of  this  contract,  and  must  thenceforth  be  prosecuted 
to  the  completion  of  said  first  section  of  said  railroad,  with 
all  the  reasonable  diligence  permitted  by  the  means  at  the 
disposal  of  the  said  party  of  the  second  part    2.  The  con- 
struction of  the  road-bed  of  said  railroad  may  be  commenced 
or  prosecuted  or  carried  on  at  any  part  of  the  route  of  said 
raihroad,  but  the  laying  of  the  rails  must  commence  on  the 
eadtem  bank  of  said  San  Lorenzo  Biver,  or  within  one  hun- 
dred yards  thereof,  and  thence  be  continued  on  the  said  route 
of  said  railroad  towards  the  said  Pajaro  Depot    3.  The  said 
railroad  shall  be  of  not  less  than  a  three-feet  gauge,  the  rails 
used  shall  be  of  iron,  and  weigh  on  an  average  not  less  than 
thirty  pounds  to  the  yard,  but  no  rail  used  shall  weigh  less 
than  twenty-five  pounds  to  the  yard ;  the  roUroad  ties  shall  be 
of  redwood;  the  rail  joints  shall  be  imited  by  fish-plates;  the 
grades  adopted  shall  be  practical  for  the  economical  trans- 
portation of  heavy  freight;  the  bridges  and  trestles  shall  be 
substantially  built,  and  of  approved  style,  and  the  whole 
work  shall  be  first-class.    4  The  said  railroad,  when  the  first 
section  shall  have  been  constructed,  must  be  equipped  with 
passenger  and  freight  cars  and  locomotives,  sufficient  to  ac- 
commodate the  travel  and  trade,  and  the  rolling  stock  thereof 
shall  be  an  average  of  that  used  on  other  railroads  in  the 
United  States  of  the  same  gauge,  and  the  road-bed  shall  be 
well  ballasted.    5.  The  westerly  terminus  of  said  first  section 
of  said  railroad  shall  be  at  such  point  on  the  westiem  side  of 
said  San  Lorenzo  River  and  within  the  corporate  limits  of  the 
said  town  of  Santa  Cruz,  as  shall  hereafter  be  selected  by  said 
party  of  the  second  part.     6.  Said  Board  of  Supervisors  shall 
not  grant  the  aid  authorized  to  be  granted  as  aforesaid  as  to 
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any  part  of  snch  railroad  between  said  town  of  Santa  Cruz 
and  said  Pajaro  Depot,  which  shall  not  have  been  completed 
and  in  full  operation  on  or  before  the  thirty-first  day  of  De- 
cember, A..  D.  1875,  and  no  bond  shall  be  issued  for  such  un- 
completed portion  thereof.  In  witness  whereof,  the  said 
party  of  the  first  part  has  caused  this  contract  to  be  executied 
for  and  on  behalf  thereof,  by  the  members  of  its  Boaixl  of 
Supervisors,  to  wit,  Bernard  Peyton,  P.  F.  Dean,  and  Frank 
P.  Porter,  and  its  seal  to  be  hereto  afl^ed;  and  the  said  party 
of  the  second  part  has  duly  authorized  and  directed  its  Presi- 
dent, F.  A.  Hihn,  and  its  Secretary,  J.  N.  Besse,  for  and  on  its 
behalf,  to  execute  this  contract." 

5.  That  thereafter  said  plaintiff  proceeded  to  construct  said 
road  in  accordance  with  the  terms  and  provisions  of  said  con- 
tract. That  said  plaintiff  began  the  construction  of  said  road 
at  a  point  on  the  east  bank  of  the  San  Lorenzo  River,  and 
from  then  thereafter  prosecuted  said  work  with  all  reasonable 
dispatch,  until  the  completion  of  the  same,  from  the  Town  of 
Santa  Cruz  to  the  required  junction  with  the  "  Southern  Pa- 
cific Railroad."  That  while  said  road  was  in  process  of  con- 
struction, and  about  the  time  that  the  first  five-mile  section 
was  completed,  and  said  plaintiff  under  the  provisions  of  said 
contract  should  have  been  entitled  to  receive,  upon  said  first 
section,  thirty  thousand  dollars  of  the  bonds  of  said  county, 
two  suits  were  brought  by  two  several  taxpayers  of  Santa 
Cruz  County  against  said  Board  of  Supervisors,  to  enjoin  the  . 
payment  and  delivery  of  such  bonds,  and  a  regular  order  was 
made  and  served  upon  said  Board  on  or  about  the  ninth  of 
December,  1874,  enjoining  and  restraining  said  Board  of  Su- 
pervisors from  delivering  said  bonds  to  said  plaintiff,  and 
upon  appeal  taken  from  said  order  to  the  Supreme  Court  of 
the  State  of  California,  said  injunction  order  was  affirmed 
and  the  same  remained  in  full  force,  restraining  the  delivery 
of  said  bonds  or  any  portion  of  the  same,  until  the  day 

of  February,  1876,  when  said  injunction  was  dissolved  and 
said  bonds  to  the  amount  of  thirty  thousand  dollars  were  de- 
livered by  said  county  to  this  plaintiff.  That  said  injunction 
was  procured  and  maintained  against  the  wish  and  will  and 
earnest  effort  of  both  said  plaintiff  and  also  of  said  Board  of 
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Supervisors,  and  that  said  Board  of  Supervisors  employed 
counsel  to  procure  the  dissolution  of  the  same. 

6.  That  upon  account  of  said  injunction  and  the  failure  of 
plaintiff  to  receive  said  bonds,  the  plaintiff  was  p'eatly  hin- 
dered and  delayed  in  the  construction  of  the  said  road,  and 
was  unable  to  procure  money  or  credit  to  the  extent  that  was 
required  for  the  most  expeditious  prosecution  of  said  work; 
and  when  said  injunction  was  removed  and  said  bonds  were 
delivered  to  plaintiff,  it  did  proceed  to  prosecute,  and  did 
complete  said  work  within  the  points  above  designated,  to 
wit,  Santa  Cruz  Town  and  the  Southern  Pacific  Railroad, 
with  all  reasonable  and  proper  diligence  and  dispatch. 

7.  That  after  the  fixing  of  the  line  of  this  road,  and  the 
execution  of  the  centract  as  above  set  forth,  and  after  a  por- 
tion of  said  road  near  the  town  of  Watsonville  had  been  con- 
structed and  the  rails  laid,  the  Legislature  of  the  State  of 
California  did  authorize  and  empower  said  Board  of  Super- 
visors to  so  modify  and  change  said  route  of  said  road,  and 
also  the  contract  of  said  plaintiff  with  the  County  of  Santa 
Cruz,  as  to  permit  the  former  to  so  change  the  original  route 
of  said  road,  that  the  same  might  be  constructed  through  the 
Town  of  Watsonville. 

8.  That  thereafter  and  after  the  passage  of  said  Act  of  the 
Legislature,  said  parties,  the  railroad  company,  upon  the  one 
hand,  and  the  Board  of  Supervisors  acting  upon  behalf  of  said 
Santa  Cruz  County  upon  the  other,  did  so  modify  and  change 
said  contract  that  the  line  of  said  road  was  changed  to,  and 
did  pass  through  the  Town  of  Watsonville.  The  order  of  said 
Board  authorizing  and  permitting  said  change,  was  made  by 
said  Board  upon  the  seventeenth  of  April,  1876.  That  in 
said  Act  of  the  Legislature  it  was  provided  that  no  addi- 
tional liability  against  said  county  should  be  created  by 
reason  of  said  change,  and  such  alteration  of  said  route. 
That  thereafter  and  in  pursuance  of  the  several  Acts  and 
orders  permitting  such  change,  the  plaintiff  took  up  one  mile 
and  570-1000  of  one  mile  of  track  then  laid,  upon  so  much 
road  then  finished,  and  relaid  the  same  upon  the  route 
through  the  Town  of  Watsonville.  The  line  of  said  road  as 
changed  to  pass  through  the  Town  of  Watsonville  is  three 
fourths  of  a  mile  (|)  longer  than  the  line  as  originally  pro* 
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jected,  and  before  said  track  was  taken  up.  Upon  the  seven-^ 
teenth  of  August,  1876,  the  portion  of  said  road  extending 
from  the  town  of  Santa  Cruz  to  the  Southern  Pacific  Baihxxul 
was  completed  and  in  actual  operation.  The  road  so  con- 
structed was  from  the  depot  in  the  Town  of  Santa  Cruz  to  the 
connection  with  the  Southern  Pacific  Railroad  at  Pajaro  Sta- 
tion, twenty-one  miles  362-1000  of  a  mile.  Of  this  distance 
one  mile  and  two  hundred  and  twenty  feet  was  east  of  the 
eastern  boundary  of  Santa  Cruz  County,  and  in  the  County 
of  Monterey. 

9.  The  entire  line  of  the  proposed  road,  from  the  point 
of  connection  with  the  S.  P.  Railroad  to  "New  Year's 
Ranch,"  upon  the  western  boundary  of  Santa  Cruz  County, 
has  been  surveyed  and  mapped,  and  is  a  distance  of  39  695^ 
1000  miles  as  surveyed.  No  work  has  been  done  of  any 
other  kind  than  to  make  such  survey  from  the  Town  of  Santa 
Cruz  to  the  western  terminus  of  said  road.  The  surveyed 
line  of  said  road  is  19  miles  279-1000  of  one  mile. 

The  construction  of  this  western  portion  of  the  road  is  prac- 
ticable, and  the  same  can  be  constructed  at  a  length  not  exceed- 
ing twenty  miles,  and  twenty  miles  will  be  required  for  said 
•road.  No  contract  has  been  made  by  the  Board  of  Super- 
visors of  Santa  Cruz  County,  for  the  construction  of  the  por- 
tion of  said  road  surveyed  west  of  the  Town  of  Santa  Cruz, 
nor  has  any  work  whatever  been  expended  upon  such  portion 
of  the  road,  other  than  making  such  survey. 

10.  The  entire  length  of  said  road  as  completed,  from  the 
Town  of  Santa  Cruz  to  the  point  of  junction  with  the  Southern 
Pacific  Railroad,  is  21  362-1000  miles.  This  section  of  Jbhe 
road  was  made  three  fourths  (f )  of  a  mile  longer  by  the  change 
of  the  route  through  the  Town  of  Watsonville,  than  had  it 
been  completed  upon  the  route  as  originally  surveyed. 

11.  The  road  in  question,  between  the  points  when  the 
same  was  constructed,  would  have  been  fully  completed  and 
in  running  order  by  the  thirty-first  of  December,  1875,  but 
for  the  injunctions  restraining  the  delivery  of  the  bonds,  as 
heretofore  set  forth.  Said  road,  as  to  material,  construction, 
and  equipment,  was  in  all  respects  in  conformity  with  the 
terms  of  said  contract,  and  the  Board  of  Supervisors  has  at 
no  time  objected  to  the  same,  upon  any  of  the  grounds  last 
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suggested,  or  in  any  form  or  manner  protested  as  to  the  char* 
aeter  or  position  of  said  road,  or  the  material  employed  there- 
in. 

12.  That  npon  the  twenty-third  day  of  Fehraary,  1874,  the 
first  section  of  said  road  was  f nlly  completed  and  in  working 
order,  to  wit,  five  miles  of  the  same  east  from  the  west  bank 
of  the  San  Lorenzo  River,  and  said  section  was  then,  by  said 
Board,  examined,  approved,  and  accepted,  and  the  bonds  of 
said  connty  for  the  sum  of  thirty  thousand  dollars,  or  six 
thousand  dollars  per  mile,  for  said  section  were  then  delivered 
to  said  plaintiff. 

That  thereafter,  upon  the  first  day  of  March,  1876,  fourteen 
additional  miles  of  said  road  were  examined,  approved,  and 
accepted  by  said  Board,  and  bonds  forthe  same,  to  the  amountof 
eighty-four  thousand  dollars,  or  six  thousand  dollars  per  mile, 
were  then  delivered  to  said  plaintiff,  making  in  all  one  hundred 
and  fourteen  thousand  dollars  in  bonds  so  delivered,and  nine- 
teen miles  of  road  so  accepted.  That  after  the  first  day  of  March, 
1876,  the  plaintiff  changed  the  lineof  its  road  to  pass  through  the 
Town  of  Watsonville,  the  plaintiff  completed  said  road  to  its 
junction  with  the  Southern  Pacific  Sailroad,  and  thereafter 
served  due  notice  of  such  completion  upon  the  Board  of  Super- 
visors, and  demanded  that  they  issue  the  county  bonds,  at  the 
rate  of  six  thousand  dollars  per  mile,  for  such  road  so  completed. 
But  said  Board  then  did  and  ever  since  have  failed  and  refused 
to  issue  any  other  bonds  to  plaintiff,  than  the  one  hundred 
and  fourteen  thousand  dollars  heretofore  mentioned. 

13.  That  the  whole  length  of  road  constructed  from  the 
Town  of  Santa  Cruz  to  the  Southern  Pacific  Railroad,  de- 
ducting therefrom  the  increased  length  caused  by  passing 
through  the  Town  of  Watsonville,  is  twenty  miles  and  three 
thousand  two  hundred  and  thirty-one  feet. 

14.  That  the  compensation  to  which  plaintiff  is  entitled 
from  the  County  of  Santa  Cruz,  under  the  several  Acts  of  the 
Legislature,  and  the  contracts  heretofore  referred  to,  for  the 
road  so  constructed,  is  to  bear  such  a  proportion  to  tl^e  entire 
aid  voted  ($240,000)  as  the  amount  of  road  constructed 
(20  miles,  3,231  feet)  bears  to  the  entire  length  of  the  road 
(40  miles,  3,231  feet).  The  Court  found  as  conclusion  of  law 
that  the  entire  amount  so  payable  is  one  hundred  and  twenty- 


250  TJPHAM  V.  HosKiNO.  [Nov.  1882. 

one  thousand  eight  hundred  and  sixty-two  dollara  That  the 
entire  amount  paid  is  one  hundred  and  fourteen  thousand 
dollars.  That  the  plaintiff  isentitled  to  receive  from  the  defend- 
ant bonds  in  accordance  with  said  contract,  to  the  amount 
of  seven  thousand  eight  hundred  and  sixty-two  dollars 
(S7,862);  and  ordered  that  a  writ  of  mandate  issue  accord* 
ingly. 

•7.  H.  Logom,  W.  D.  Storey,  and  J".  H.  Sktrm,  for  Appellant 
Charles  B.  Tovmger  and  Taylor  is  HaighJt,  for  Respondent 

The  Court: 

We  are  satisfied,  from  the  record,  that  the  conditions  pre- 
cedent upon  which  the  respondent  was  entitled  to  have  the 
bonds  issued  to  it,  had  all  been  performed  by  it,  before  the 
commencement  of  this  proceeding,  and  therefore  that  the 
judgment  appealed  from  should  be  affirmed.  {Nevada  Bank 
V.  Steinnietz,  10  P.  C.  L.  J.  459.) 

Judgment  affirmed. 

HgEee,  Mtrick,  and  Thobitton,  JJ.,  dissented. 


[Ko.  0,074.— In  Bank.] 
November  2S»  18S2. 


K  I.  TJPHAM  V.  WILLIAM  HOSKING. 

Title  to  Tn>B  Lands  tTKDEB  Cobativb  Act  ot  Mabch  27, 1872.— Plaintiff 
claims  title  to  a  portion  of  the  landi  aoed  for  in  this  action  of  ejectment 
under  State  patent  issued  May  18,  1872.  The  prenuses  embraced  in  the 
patent  are  below  high-water  mark,  and  include  a  wharf  which  extends 
into  the  water  to  such  depth  that  vessels  can  be  moored  at  it  for  receiving 
and  discharging  cargo. 
Held:  1.  Such  tide  lands  were  not  subject  to  sale  under  the  Act  of  1868. 
2.  But  the  curative  Act  of  March  27.  1872,  validated  sales  of  such  lands, 
and  the  title  of  the  State  vested  in  the  plaintiff  under  that  Act. 

Presumption  as  to  the  Dischaboe  of  Oitftcial  Duty. — To  the  objection 
that  it  did  not  appear  that  plaintiff  had  a  certificate  of  purchase  when 
the  Act  of  1872  went  into  operation  and  therefore  was  not  entitled  to  the 
benefit  of  its  provisions. 
Held:  The  plaintiff  is  entitled  to  the  presumption  that  the  officer  issuing 
the  patent,  regularly  performed  his  duty  in  issuing  it  to  him,  and  that  he 
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would  not  have  issued  it  had  not  the  pl&intiff  brought  himself  within  the 
provisions  of  the  curative  Act. 

TowK.— The  evidence  shows  that  the  ph^e  called  Collinsville  was  not  a  town. 

Kessrtation  in  Deed— Honax  No  Pabt  of  Whasf.— In  a  deed  of  convey- 
ance from  one  B.  to  the  plaintiff  for  a  part  of  the  premises  in  dispute, 
there  was  a  reservation  of  "the  wharf  and  wharf  franchises." 
Held:  A  house,  a  portion  of  which  was  on  the  premises  in  controversy,  and 
which  according  to  the  evidence  was  built  on  piles  adjoining  and ' '  butting 
up"  against  the  wharf,  was  no  part  of  the  wharf,  and  therefore  not  in- 
cluded in  the  reservation. 

FoBVxinnuE  of  Fbanchisb  Dibclarsd  bt  Statvtb.— As  to  the  remaining  por- 
tion of  the  premises  there  had  not  been  a  compliance  with  the  terms  of 
a  grant  by  the  Legislature  to  one  C,  under  whom  the  defendant  claimed, 
and  all  rights  thereunder  had  been  forfeited  to  the  state  before  the  ac- 
crual of  the  title  claimed  by  the  plaintiff.  Ko  action  was  necessary  to 
enforce  or  to  judicially  establish  the  forfeiture.  It  was  declared  by 
statute,  and  when  so  declared  the  title  to  the  thing  forfeited  immediately 
vested  in  the  state  upon  the  happening  of  the  event  or  the  commission  of 
the  offense  for  which  the  forfeiture  was  declared. 

Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of.  the  Seventh  Judicial  District  in  and  for  the  County 
of  Solano,  and  from  an  ordei^  denying  a  motion  for  a  new 
trial.    Wallace,  J. 

Action  of  ejectment.  The  evidence  as  to  the  house  claimed 
to  have  been  reserved  in  the  deed,  and  from  one  Brown  to  the 
plaintiff,  was  as  follows: 

Testimony  of  C.  K  Marshall: 

''Question.  You  know  the  end  of  the  house  that  extends 
over  into  the  swamp  land? 

"Answer.  Yes,  sir. 

"Q.  Is  that  building  the  same  structure  as  the  wharf 
itself — Bk  body  of  piles  altogether — ^a  wharf  on  portion  and  a 
house  on  portion,  altogether? 

"A.  It  is  built  on  piles, 

"Q.  The  house  joins  the  wharf  itself  ? 

"A.  Yes,  sir. 

"Q.  The  house  and  wharf  are  all  together,  are  they  not? 

"A  They  are  both  on  piles  right  together. 

"Q.  Joined  right  together? 

"A.  Yes,  sir;  butt  up  together. 

"Q.  It  does  not  extend  any  further  on  the  wharf  now— or 
how  V  it — than  then? 
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"A.  No,  sir. 

"Q.  It  is  precisely  as  built  in  1861,  as  far  as  th^  founda- 
tion is  concerned? 

"A.  Yes,  sir." 

The  Court  below  found  that  the  land  included  in  the  plaint- 
iff's location  and  in  the  patent  to  him  is  not  and  never  has 
been  situated  within  two  miles  of  any  town  whatever.  This 
finding  was  attacked  by  the  defendant  on  the  ground  that  it 
was  within  two  miles  of  a  place  called  and  known  as  Collins- 
ville,  and  that  CoUinsville  was  a  town.  The  evidence  relied 
on  to  show  that  CoUinsville  was  a  town,  was  as  follows:  1. 
An  Act  of  the  Legislature  of  March  30, 1868,  entitled  "an  Act 
to  authorize  the  establishment  of  a  steam  ferry  between 
CoUinsville  in  Solano  County  and  New  York  Landing  and 
Antioch  in  Contra  Costa  County."  2.  In  the  patent  from  the 
State  to  the  plaintiff,  the  "  bridge  leading  on  to  CoUinsviUe 
wharf"  is  mentioned  as  one  of  the  calls  in  the  description  of 
the  land.  3.  In  iho  deed  of  conveyance  from  Brown  to  the 
plaintiff,  he,  the  plaintiff,  is  described  as  "of  CoUinsville." 
4.  One  of  the  witnesses  (Hooper)  testified  that  between  the 
years  1867  and  1876,  considerable  business  was  done  at 
and  over  the  wharf,  and  that  a  portion  of  that  time  sev- 
eral steamers  occasionally  landed  there.  5.  Another  witness 
(Charles  J.  CoUins)  testified  that  after  the  building  of  the 
wharf  in  1861,  "the  town  was  named  CoUinsville  after  that; 
about  that  time  we  applied  for  a  post-office  there,  and  they 
named  it  ColUnsviUe."  Q.  "Was  there  a  post-office  there  at 
that  time  or  soon  after?"  A.  "Soon  after."  6.  Another 
witness  (Turner)  testified  that  he  ran  a  ferry  from  Antioch  to 
CoUinsville.  7.  Another  witness  (Marshall)  testified  that  his 
home  since  1853  had  been  in  CoUinsville,  but  at  the  time  of 
the  trial  he  was  Coimty  Recorder  and  Uved  in  Fairfield. 

The  other  facts  are  stated  in  the  opinion  of  the  Court, 

£.  8.  Brooks  and  TFm.  Letyiston,  for  AppeUant. 

The  existence  of  CoUinsville  is  assumed  all  through  the 
case,  and  it  appears  to  be  a  place  of  considerable  importance. 
It  has  existed  since  1861,  is  a  post-town,  a  place  where  all 
steamers  on  the  river  land,  and  where  a  large  business  is  done; 
and  is  clearly  a  town  or  viUage.    Plaintiff  names  it,  in  hw 
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deed  as  the  town  where  he  resides.  Bespondaat  does  not 
question  i^he  existence  of  Collinsville.  The  defense  was  ex- 
pressly alleged  in  the  answer  that  said  land  is  situated  within 
two  miles  of  the  Town  of  Collinsville,  Solano  C!ounty»  and 
was  at  time  9f  survey. 

The  finding  is,  ''is  not  and  never  has  been  situated  within 
two  miles  of  any  town  whatever."  This  does  not  meet  the 
issue.  If  it  means  that  the  land  is  not  within  two  miles  of 
Collinsville,  the  patent  confutes  the  finding,  for  one  of  the 
calls  of  the  patent  is  the  Collinsville  wharf.  It  certainly  is 
not  a  finding  that  Collinsville  has  no  existence.  Nor  that  it 
is  not  a  town  or  village.  The  confirmatory  Act  of  1872  does 
not  apply.  That  Act  was  only  intended  to  cure  defects  in  the 
proceedings  imder  the  Acts  providing  for  the  sale  of  such  land 
as  had  been  authorized  by  the  State.  In  Toakum  v.  Brower, 
52  Cal.  876,  cited  by  respondent,  it  was  said  that  the  "purpose 
of  the  Act  was  to  afford  relief  to  those  who  had  become  pur- 
chasers of  State  lands,  but  who,  because  of  some  defect  in  the 
proceedings  or  default  on  their  part,  could  not,  under  the  laws 
then  in  force,  procure  title  by  means  of  the  proceedings  already 
instituted."  In  RoweU  v.  Perkins,  56  Cal.  220,  there  were  a 
defective  application  and  a  default  in  payment,  and  the  de- 
cision was  to  the  same  effect.  Anything  in  these  decisions  to 
the  effect  that  the  land  granted  was  any  land  that  might  have 
been  applied  for,  is  obiter  dictu/nu  No  such  matter  was  before 
the  Court. 

The  Act  of  1872  is  to  be  construed  in  connection  with  the 
acts  providing  for  the  sale  of  lands  of  the  State,  and  to  which 
it  evidently  refers.  To  hold  that  it  grants  the  land  in  contro- 
versy, is  directly  contrary  to  the  decision  in  KimbaU  v.  Mac- 
Pherson,  46  CaL  103,  which  says  that  the  Act  of  1868  (under 
which  plaintiff  claims)  although  it  mentions  ''tide  lands,"  does 
not  authorize  or  provide  for  the  sale  of  the  class  of  land  in 
controversy. 

J,  F.  Wenddl,  for  Respondent. 

The  testimony  shows,  without  contradiction,  and  the  Court 
£nds,  that  although  eighteen  years  had  elapsed  since  the 
passage  of  the  Act,  no  ferry  was  ever  established,  and  the 
grantee  utterly  failed  to  comply  with  any  of  the  requirements 
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of  the  Act  save  the  building  of  a  wharf  on  the  Solano  side. 
This  worked  a  forfeiture.  No  judicial  proceedings  were 
necessary  on  the  part  of  the  State,  but  the  rights  conferred  at 
once  ceased  and  determined  upon  the  happening  of  the  event 
for  which  the  statute  denounced  the  forfeiture.  {OaMavd 
R.  R  Co.  V.  0.  B.  JkRV.R  R.  Co.,  45  CaL  365;  Borland  v. 
Lewis,  43  CaL  569;  Clarke  v.  Calloway,  1  Sneed  (Ky.),  46;  re-* 
ported  in  voL  2  Am.  Dec.,  p.  706.) 

The  only  ground  of  attack  upon  the  patent  alleged  in  de- 
fendant's answer  is  that  the  premises  granted  are  situated 
within  two  miles  of  the  town  of  Collinsville.  The  Act  of  March 
28, 1868,  providing  for  the  sale  of  State  lands  (Stat  1867-8, 
p.  514),  Section  70  aa  amended  April  4, 1870  (Stat  1869-70, 
p.  877),  reserved  from  sale  "tide-lands  *  *  within  two 
miles  of  any  town  or  village."  Upon  this  point  the  C!ourt 
finds  that  the  land  is  not  situated  within  two  miles  of  any 
town.  Webster  defines  a  town  as  "any  collection  of  houees 
larger  than  a  village  and  not  incorporated  as  a  city."  There 
was  no  evidence  of  any  town  incorporation  or  of  any  such 
collection  of  houses  as  would  constitute  a  town  in  fact  A 
town  on  paper  or  in  name  only  would  not  come  within  the 
exceptions.  All  post-offices  have  name&  The  inference  from 
the  entire  testimony  is  that  there  was  no  town  in  fact,  and  in 
the  absence  of  express  testimony  the  presumption  that  the 
patent  was  legally  issued  sufficiently  sustains  the  finding  of 
the  Court 

Even  were  the  patent  objectionable  on  the  grounds  urged 
by  the  defendant,  the  defect  would  be  absolutely  cured  by 
the  curative  Act  of  March  27,  1872  (Stat  1871-2,  p.  587), 
entitled  "An  Act  for  the  relief  of  purchasers  of  State  lands;" 
Section  1  of  which  provides  that  "  when  application  has  been 
made  to  purchase  lands  from  the  State  and  payment  made  to 
the  Treasurer  of  the  proper  county  for  the  same  in  whole  or 
in  part,  and  a  certificate  of  purchase  or  patent  issued  *  *  * 
the  title  of  the  State  is  hereby  vested  in  said  applicant,"  etc. 
The  record  shows  that  the  patent  in  question  was  issued  May 
18, 1872,  upon  a  location  surveyed  in  April,  1870,  and  ap- 
proved August  6, 1870. 

The  record  does  not  show  the  date  of  the  payments  or  of 
the  certificate  of  purchase,  but  under  the  law  it  must  have 
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been  in  1870,  and  the  patent  itself  is  prima /aci6  evidence, 
at  least,  that  the  law  was  complied  with.  The  burden  of 
proof  is  on  the  defendant  to  show  that  the  patent  was  not 
authorized  by  the  curative  Act  of  1872,  even  though  it  could 
be  successfully  assailed  in  the  absence  of  that  Act.  "A  party 
claiming  land  under  a  patent  has  the  benefit  of  the  presump- 
tion that  the  officers  rightfully  performed  all  their  duties  in 
selling  the  land  and  issuing  the  patent,  and  it  devolves  upon 
the  party  assailing  the  patent  to  show  that  it  was  issued 
without  authority  of  law."  (Cdlins  v.  Bartlett,  44  CaL  383; 
Hoda/pp  V.  Sharp,  40  CaL  69;  Tolavd  v.  Mandell,  38  Cal.  30.) 
"The  burden  of  proof  is  cast  on  the  one  who  undertakes  to 
impeach  the  patent  to  establish  the  facts  necessary  for  its 
overthrow."  (People  v.  StraMon,  25  Cal.  243;  Summera  v. 
DickiTieon,  9  Cal.  556;  Durfee  v.  Plaisted.  38  CaL  83.) 

Thornton,  J. : 

Action  to  recover  possession  of  certain  lands  described  in 
the  complaint,  situate  in  the  County  of  Solano.  The  plaintiff 
had  judgment.  Defendant  moved  for  a  new  trial,  which  was 
denied,  and  he  prosecutes  this  appeal  from  the  judgment  and 
order  just  mentioned. 

As  to  a  portion  of  the  land  sued  for  (part  of  Swamp  Land 
Survey  No.  17),  on  which  was  a  portion  of  a  building,  it  is 
admitted  that  the  title  was  in  one  Brown,  and  that  the  con- 
veyance from  him  to  plaintiff  passed  to  the  latter  Brown's 
title  to  that  portion  of  the  lot  which  was  covered  by  the 
building,  unless  excluded  from  the  operation  of  the  conveyance 
by  a  reservation  contained  in  it  of  "the  wharf  and  wharf 
franchisea''  On  the  premises  in  controversy  was  a  wharf 
and  a  part  of  the  building  above  mentioned. 

It  is  contended  here  that  this  building  constituted  a  portion 
of  the  wharf,  and  was  embraced  in  the  reservation  aforesaid, 
and,  therefore,  did  not  pass  to  the  plaintiff  under  Brown's 
conveyance. 

On  an  examination  of  the  evidence,  we  are  of  opinion  that 
this  contention  is  untenable,  that  the  building  did  not  con- 
stitute a  part  of  the  wharf,  and  was  not,  therefore,  reserved 
from  the  operation  of  the  deed. 

As  to  the  remaining  portion  of  the  premises  sued  for,  the 
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defendant  claimed  under  a  grant  on  certain  conditions  made 
to  one  Collins,  in  which  grant  it  was  provided  that  on  failure 
to  comply:  with  the  conditions,  all  the  rights  granted  by  the 
A.ct  should  become  forfeited  to  the  State.  The  Court  below 
found  and  held  that  there  had  not  been  a  compliance  with 
the  terms  of  the  grant,  iCnd  that  all  rights  under  the  Act  had 
been  forfeited  to  the  State  before  the  accrual  of  the  title 
clwmed  by  plaintiff.  This  matter  will  be  better  understood 
from  the  findings  of  the  Court  in  regard  thereto.  They  are 
as  follows: 

"As  to  the  aflEirmative  matter  alleged  in  defendant's  answer, 
the  Court  finds:  That  a  private  statute  of  the  State  of  Cali- 
fornia was  enacted  by  the  Legislature  thereof  entitled  and 
approved  as  alleged  in  said  answer,  the  whole  of  which  statute 
is  contained  in  the  printed  statutes  of  California  for  the  year 
1861,  on  page  300  thereof.  That  by  the  terms  thereof  there 
was  granted  to  one  C.  J.  Collins,  his  associates  and  assigns, 
for  the  term  of  twenty  years  from  the  date  of  May  6, 1861, 
the  right  to  establish  a  ferry  across  the  upper  end  of  Suisun 
Bay,  from  the  point  known  on  Bingold's  map  of  Suisun  Bay 
as  'Point  CoUberg'  in  Solano  County,  to  a  place  known  as 
New  York,  in  Contra  Costa  County,  and  said  parties  were  also 
authorized  to  construct  a  wharf  at  each  of  the  landing  places 
of  said  ferry,  one  in  Solano  County  and  one  in  Contra  Costa 
County,  which  wharves  were  required  by  said  Act  to  be  sub- 
stantially built,  of  such  materials  and  of  such  dimensions  as 
to  make  said  wharves  sufficient  for  all  the  purposes  of  a  steam 
ferry  as  well  as  for  the  local  business  of  the  two  points;  and 
from  time  to  time  said  wharves  were  required  to  be  enlarged 
as  the  commerce  of  the  places  might  require. 

"  That  by  the  terms  of  the  said  Act  there  was  granted  to 
the  said  C.  J.  Collins,  his  associates  and  assigns,  for  the  pur- 
poses of  the  ferry  and  wharves  aforesaid,  the  use  and  occupa- 
tion of  a  strip  of  land  at  each  of  the  said  wharves,  commenc- 
ing at  high  tide  six  hundred  (600)  feet  wide  along  the  water- 
line  in  Solano  County  and  three  hundred  (300)  feet  wide 
along  the  water-line  in  Contra  Costa  County,  and  commenc- 
ing at  high-water  mark  and  running  into  the  bay  to  a  point 
where  the  water  is  ten  feet  deep  at  low  tide. 

"  That  aU  of  said  grants,  rights,  and  privileges,  however, 
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were  made  upon  the  terms  and  conditions  expressed  in  Sec- 
tion 4  of  said  Act,  which  is  as  follows: 

"  Section  4.  The  said  parties  herein  named  shall  within  six 
months  from  the  passage  of  this  Act  commence  the  building 
of  the  wharves  herein  provided  for,  and  within  nine  months 
shall  have  the  steam  ferry  in  operation,  with  a  steam  ferry- 
boat running  between  said  wharves  of  sufficient  capacity  to 
accommodate  the  public  travel;  provided,  that  if  the  said 
parties  shall  fail  to  commence  and  complete  the  said  wharves 
and  establish  the  said  ferry  within  the  time  prescribed  in  this 
Act,  or  in  any  other  manner  violate  its  provisions,  then  all 
the  rights  granted  by  this  Act  shall  become  forfeited  to  the 
State. 

**  That  neither  the  said  C.  J.  Collins,  his  associates  or  assigns, 
being  the  parties  in  said  Act  named,  ever  complied  with 
any  of  the  requirements  of  said  Section  4  of  said  Act,  ex- 
cept that  the  wharf  described  in  plaintiff's  complaint  was  com- 
menced by  said  Collins  within  six  months  from  the  passage 
of  said  Act  and  thereafter  completed  by  him. 

**  That  neither  said  Collins,  his  associates  or  assigns,  evet 
established  or  put  in  operation  any  ferry  of  any  kind  between 
the  points  named  in  said  Act,  or  between  either  of  said  points 
and  any  other  point,  and  never  commenced  building,  or  com- 
pleted, or  owned  any  wharf  whatever  in  said  Contra  Costa 
County,  but  totally  failed  to  comply  with  each  and  every  re- 
quirement of  said  Act,  except  as  to  building  the  wharf  in  So- 
lano County,  as  aforesaid.  That  eighteen  years  have  elapsed 
since  the  passage  of  said  Act. 

*'  That  by  reason  of  such  non-compliance,  all  the  rights  and 
privileges  granted  by  said  Act  to  said  Collins,  his  associates 
and  assigns,  became  forfeited  to  the  State  of  California. 

''That  said  land  at  all  the  times  mentioned  in  said  answer 
was  subject  to  sale,  and  had  never  been  at  any  time  reserved 
by  the  State  of  California  from  sale." 

Inregard  to  this  last  proposition  the  Court  decided  correctly 
both  in  point  of  law  and  fact.  No  action  was  necessary  to 
exiforce  the  forfeiture.  It  needed  not  to  be  established  judi- 
cially. The  forfeiture  was  declared  by  statute,  and  when  so 
declared,  the  title  to  the  thing  forfeited  immediately  vests  in. 
Cal.  Kbps.  LXU— 17  ^ 
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the  State,  upon  the  happening  of  the  event  or  the  commission 
of  the  offense  for  which  the  forfeiture  is  declared.  This  is 
settled  law  in  this  State;  so  held  under  like  circumstances  in 
Borland  v.Lewi8,4>S  Cal  672, and  O.RRCo.  v. O.B.AF.  V. 
K  iJ.  Co.,  45  id.  377.  The  plaintiff  claims  title  to  the  said  last 
mentioned  portion  of  land  under  a  patent  from  the  State  of 
California,  bearing  date  the  eighteenth  day  of  May,  1872. 
The  premises  embraced  in  the  patent  are  below  high-water 
mark  and  include  the  wharf,  which  extends  into  the  water  of 
such  depth  that  vessels  can  be  moored  at  it  for  receiving  and 
discharging  cargo. 

On  an  examination  of  the  cases  of  Taylor  v.  UnderhUl,  40 
Cal.  471;  Kimball  v.  MacPhereon,  46  id.  103;  and  People  Vj 
Cowdl,  60  Cal.  400,  we  are  of  opinion  that  such  tide  lands 
were  not  subject  to  sale  under  the  Act  of  1868.  Such  we 
think  is  the  proper  interpretafcion  of  the  judgment  of  this 
Court  in  KimbaU  v.  MacPhervon,  which  case  arose  under 
the  Act  of  1868 — ^the  same  Act  under  which  the  plaintiff 
made  his  application.  At  the  close  of  the  opinion  in  this  case 
the  Court  used  this  language:  "Nojihing  short  of  a  very  ex- 
plicit provision  to  that  effect  would  justify  us  in  holding  that 
the  Legislature  intended  to  permit  the  shore  of  the  ocean  be- 
tween high  and  low-water  mark  to  be  converted  to  private 
ownership."  People  v.  CoweU  is  in  the  same  line  of  decision. 
(See  also  People  v.  Morrill,  26  Cal.  336.)  Taylor  v.  Under- 
hill  was  also  an  application  under  the  Act  of  1868,  and  although 
the  point  in  judgment  was  that  tide  land  belonging  to  the 
State  by  virtue  of  its  sovereignty  could  not  be  purchased 
under  an  application  for  swamp  and  overflowed  land,  the  re- 
marks of  the  Court  as  regards  the  Act  of  1868  accord  with  the 
conclusions  reached  in  Kiwhall  v.  MacPherson, 

Although  the  land  sought  to  be  purchased  was  on  the  shore 
of' the  ocean,  still  the  same  reasoning  applies  to  the  land  be- 
tween high  and  low-water  mark  everywhere.  We  do  not 
think  th^t  the  Court  intended  to  hold  that  such  portions  of 
the  tide  lands  between  high  and  low-water  mark,  which  could 
be  used  for  commercial  purposes,  as  could  be  reclaimed  foi 
agricultural  purposes,  were  subject  to  sale,  and  those  which 
could  not  be  reclaimed  were  not 'subject  to  sale,  but  that  iu 
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their  judgment  the  tide  lands  subject  to  sale  and  purchase 
were  those  described  in  People  v.  MorriU,  26  CaL  555,  as  the 
channels  of  greater  or  less  width  within  the  ebb  and  flow  of 
the  tide,  threading  the  swamp  lands,  which  channels  are  of 
little  or  no  use  either  in  the'  way  of  fishing  or  navigation. 
Note  the  observations  of  the  Court  on  this  point  in  26  CaL 
356. 

But  it  is  said  that  this  defect  is  cured  by  the  fourth  section 
of  the  Act  of  twenty-seventh  of  March,  1872.  It  was  said  in 
Rowell  V.  Perkine,  56  CaL  226,  of  this  Act:  "The  Act  of 
March  27, 1872,  is  very  broad  and  comprehensive.  It  vali- 
dates every  application  to  purchase  land  from  the  State  when 
payment  has  been  made,  in  whole  or  in  part,  to  the  Treasurer 
of  the  proper  county.  When  the  Act  of  1872  was  passed,  the 
State  owned  the  land,  and  by  that  Act  disposed  of  it  It  had 
received  a  portion  of  its  value,  and  had  full  power  to  conform 
or  perfect,  conditionally  or  otherwise,  any  attempted  purchase, 
even  if  when  the  application  was  made  there  was  an  entire 
failure  on  the  part  of  the  applicant  to  comply  with  the  exist- 
ing laws,  or  if  the  State  did  not  then  own  the  land  or  had 
adopted  no  legislation  for  the  disposition  of  it"  This  ruling 
was  approved  and  followed  in  Mvller  v.  Carey,  58  CaL  538. 

That  the  State  is  the  owner  of  the  land  embraced  in  the 
patent  is  declared  by  Section  670  of  the  Civil  Code,  and  in  ac- 
cordance with  the  rule  laid  down  in  the  cases  just  cited,  we  hold 
that  the  title  of  the  State  vested  in  the  plaintiff  by  virtue  of 
the  Act  of  March  '27, 1872. 

It  is  urged  that  the  Act  of  1872  is  retrospective  (it  was  so 
held  in  Johnson  v.  Squires,  55  CaL  103),  and  that  inasmuch 
as  it  does  not  appear  that  the  plaintiff  had  a  certificate  of 
purchase  when  the  Act  of  1872  went  into  operation,  he  is  not 
entitled  to  the  benefit  of  its  provisiona  But  we  think  that 
the  plaintiff  is  entitled  to  the  presumption  that  the  officer  is- 
suing the  patent  regularly  performed  his' duty  in  issuing  it 
to  him,  and  that  he  would  not  have  issued  it,  had  n^t  plaintiff 
brought  himself  within  the  provisions  of  the  curative  Act  of 
1872. 

An  objection  is  made  to  the  title  of  plaintiff  that  the  land 
patented  to  him  was  within  two  miles  of  the  Town  of  Collins- 
ville.    But  the  Court  in  its  findings  negatived  this,  and  we 
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think  such  finding  is  sustained  by  the  evidence.  The  evi- 
dence shows  to  us  that  the  place  called  Collinsville  was  not  a 
town. 

Judgment  and  order  affirmed. 

MOREISON,  C.  J.,  and  McKee  and  Shakpstein,  J  J.,  concurred, 

McEiNSTBT  and  Mtbick,  JJ.,  concurred  in  the  judgment. 


[No.  7,4d5.— Department  One.] 
December  2,  1882. 

JOSHUA  HENDY  v.  C.  DESMOND  et  ajl 

Kotart's  Cebtificats  of  Pbotest. — ^Action  on  promieeory  note  against  the 
maker  and  indoraer.  The  indorser  (Sweeney)  denied  that  the  note  waa 
preaented  to  the  maker  for  payment,  at  maturity,  and  also  that  notice 
was  given  to  him  (the  indoraer)  of  the  non-payment  by  the  maker.  On  the 
trial  of  the  case,  the  pUintiff  introduced  in  evidence  the  protest  of  the 
notary,  which  recites:  *'I  do  hereby  certify  that  on  the  second  day  of 
November,  a.  d.  1875,  notice  in  writing  of  protest,  demand,  and  non- 
payment of  the  above-mentioned  note  was  served  upon  Jchn  Sweeney,  . 
the  indorser  of  said  note,  in  the  City  of  San  Francisco,  by  letter  ad- 
dressed to  him,  and  personally  delivering  the  same  at  his  reputed  place 
of  business.  No.  775  Market  street,  in  this  city,  he  being  absent  from  his 
place  of  business,  by  direction  of  said  holders." 
Held:  The  facta  stated  in  the  protest  did  not  show  that  the  notice  of  dis- 
honor was  given  as  required  by  §  3,144  of  the  Civil  Code. 

Id. — Ordeb  G&aktino  New  Tkial  Reyebsed. — ^Themotary  was  twice  ex- 
amined as  a  witness  on  the  trial;  and  testified  that  he  could  not  recollect 
anything  more  about  the  service  of  the  notice  than  was  stated  in  the  cer- 
t^cate  of  protest.  The  trial  Ck>urt  gave  judgment  in  favor  of  Sweeney, 
the  indorser;  plaintiff  moved  for  a  new  trial,  basing  his  motion  on  an  affi- 
davit of  the  notary,  in  which  he  states  that  after  his  examination  as  a 
witness  in  the  case,  he  examined  the  city  directory,  thinking  that  if  he 
could  ascertain  the  business  of  Sweeney  he  might  be  able  to  recaU  the 
inanner  of  the  service  of  the  notice  of  protest;  that  in  the  director}'  he 
found  Sweeney  described  as  keeping  certain  marble  works,  and  that  that 
fact  brought  the  manner  of  his  aervice  of  the  notice  of  protest  distinctly 
back  to  his  mind;  and  the  affiant  then  proceeds  to  detail  the  man- 
ner of  service  of  the  notice,  which  shows  a  compliance  with  the  statutory 
requirements.  On  the  strei^gth  of  this  affidavit  the  Court  below  granted 
a  new  trial. 
Held:  The  affidavit  discloaes  a  mere  want  of  recollection.  The  city  direc- 
tory was  open  to  the  witness  as  well  before  as  after  the  trial,  and  an  ex- 
amination of  it  before  the  trial  would  have  disclosed  the  business  of. , 
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Sweeney  as  well  as  an  esftunination  of  it  afterwards.  Due  attention,  in 
due  season,  would  have  afforded  the  witness  the  data  which  he  deposes 
refreshed  his  memory;  and  that  being  so,  its  subsequent  discovery  is 
not  sufficient  ground  for  a  new  triaL  And  the  order  granting  it  must 
be  reversed. 

Appeal  by  defendant,  J.  Sweeney,  from  order  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco,  grant- 
ing a  new  trial    Wilson,  J. 

Action  on  promissory  note.  The  facts  are  stated  in  the 
opinion  of  the  Court.  After  the  decision  in  department,  a 
petition  for  hearing  in  bank  was  denied 

J*.  jR.  Brandon,  for  Appellant 

Arthtir  Rogers  and  Wm.  H.  H.  Hart,  for  Bespondent. 

Boss,  J.: 

We  must  reverse  the  order  of  the  Court  below  granting  a 
new  trial  The  action  is  against  Desmond,  as  maker,  and 
Sweeney,  as  indorser,  of  a  promissory  note  for  five  hundred 
and  sixty-five  dollars  and  interest.  Desmond  suffered  default, 
but  Sweeney  answered  in  the  cause,  denying  that  the  note 
was  presented  to  the  maker  at  maturity  for  payment,  and 
denying  that  notice  was  given  to  him  (Sweeney)  of  the  non- 
payment by  Desmond. 

On  the  trial  of  the  case,  the  plaintiff  introduced  in  evidence 
the  protest  of  the  notary,  which  recites:  "I  do  hereby  certify 
that  on  the  second  day  of  November,  A.  D.  1875,  notice  in 
writing  of  protest,  demand,  and  non-payment  of  the  above 
mentioned  note  was  served  upon  John  Sweeney,  the  indorser 
of  said  note,  in  the  City  of  San  Francisco,  by  letter  addressed 
to  him,  and  personally  delivering  the  same  at  his  reputed 
place  of  business.  No.  775  Market  street,  in  this  city,  he  being 
absent  from  his  place  of  business,  by  direction  of  said  holders." 
The  notary  was  twice  examined  as  a  witness  on  the  trial,  and 
testified  that  he  could  not  recollect  anything  more  about  the 
service  of  the  notice  than  was  stated  in  the  certificate  of  pro- 
test By  Statute — Political  Code,  Section  795 — ^the  protest 
of  a  notary  is  made  prima  facie  evidence  of  the  facts  therein 
stated.    But  the  facts  stated  in  the  protest  in  this  case  did 
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not  show  that  the  notice  required  by  the  law  was  given. 
Section  3144  of  the  Civil  Code  provides  that  a  notice  of  dis- 
honor  may  be  given: 

"1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
at  any  place;  or, 

"2.  By  delivering  it  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of  such  party,  apparently  acting 
for  him;  or, 

"3.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  charged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  post-oflSce  most  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  the 
postage  thereon." 

As  the  notice  of  the  dishonor  of  the  note  required  by  the 
law  was  not  given  to  the  defendant  Sweeney,  the  trial  Court 
properly  gave  him  judgmeirt.  But  after  this  the  plaintiff 
moved  for  a  new  trial,  basing  his  motion  on  an  affidavit  of 
the  notary,  in  which  he  states  that  after  his  examination  as  a 
witness  in  the  case,  he  examined  the  city  directory,  thinking 
that  if  he  could  ascertain  the  business  of  Sweeney  he  might 
be  able  to  recall  the  manner  of  the  service  of  the  notice  of 
protest;  that  in  the  directory  he  foimd  Sweeney  described  as 
keeping  certain  marble  works,.and  that  that  fact  brought  the 
manner  of  his  service  of  the  notice  of  protest  distinctly  back 
to  his  mind;  and  the  affiant  then  proceeds  to  detail  the 
manner  of  service  of  the  notice,  which  shows  a  compliance 
with  the  statutory  requirements.  On  the  strength  of  this 
affidavit  the  Court  below  granted  a  new  trial  But  the  affi- 
davit discloses  a  mere  want  of  recollection.  The  city  directory 
was  open  to  the  witness  as  well  before  as  after  the  trials 
and  an  examination  of  it  before  the  trial  would  have  dis- 
closed the  business  of  Sweeney  as  well  as  an  examination  of 
it  afterwards.  Due  attention,  in  due  season,  would  have 
afforded  the  witness  the  data  which  he  deposes  refreshed  his 
memory;  and  that  being  so,  its  subsequent  discovery  is  not 
sufficient  ground  foor  a  new  trial 

While  we  do  not,  of  course,  impute  to  the  witness  in  this 
jcase  anything  of  the  sort,  it  is  manifest  that  the  sanction  of 
such  a  practice  would  open  the  door  to  the  unscrupulous  for 
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* 
the  perpetration  of  perjury,  and  would  be  fraught  with  great 

danger.    (See  Arnold  y.  Skagga^  35  CaL  684;   Graham  and 
•Waterman  on  New  Trials,  vol.  1,  pp.  477-479;  id.,  voL  2,  pp. 
1031, 1095-6;  Bond  v.  Cutler,  7  Masa  206;  Harbour  v.  Bay- 
hum,  7  Yerg.  432.) 
Order  reversed. 

McKiNSTRT  and  McEee,  JJ.,  concurred 


[No.  10,603.— In  Btnk.] 
December  2, 1882. 

Ex  PAKTE  R  D.  JOHNSON. 

Medical  EzAMimEBS— Licensb  to  Practicb  MxDicnfs—CoysnTunoNAL 
Law. -'Section  8  of  the  Act  of  April  1,  1878,  making  it  a  misdemeanor  to 
practice  medicine  without  having  first  procured  a  certificate  as  required 
by  that  Act,  is  not  unoonstltationaL 

Application  for  discharge  on  writ  of  haheaa  corpus. 
E.  N.  Deu/prey,  for  Petitioner. 

The  Court: 

Upon  the  authority  of  Ex  parte  Frazer,  64  Cal,  94,  writ 
dismissed  and  petitioner  remanded 


[No.  7,632.— Department  Two.] 
December  4,  1882. 

W.  W.  DODGE   ET   AL.  V.  W.  B.    RIDENOUR   et  al. 

Settxko  Aside  Judomxvt  on  Gboitkd  of  Sttbfbisb,  Ik ADVEaTENCx,  ob  Mis- 
take—Judgment— Praoticp — New  Tbial— Default.— In  this  case, 
Held:  The  Court  below  should  have  granted  the  defendant's  motion  to  set 
aside  the  judgment.    The  case  is  within  Section  473,  C.  C.  P. 

Appeal  by  Samuel  Grozier,  one  of  the  defendants,  from  the 
judgments  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco,  the  one  rendered  May  27,  1880,  for  six  thou- 
sand five  hundred  and  fifty  dollars  and  seventy-live  cents,  and 
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the  other  May  29, 1880,  for  seven  thousand  one  himdred  and 
seventy-seven  dollars  and  seventy-five  cents,  and  from  the 
order  refusing  to  vacate  and  set  aside  said  judgments,  and  to 
grant  a  neiw  trial.    Sullivan,  J. 

Action  on  contract.  The  plaintifis,  W.  W.  Dodge  &  Co.,  on 
April  26,  1879,  commenced  the  action  in  the  12th  District 
Court  against  the  defendants,  W.  B.  Eidenour  and  Samuel 
Crozier,  as  copartners  under  the  firm  name  of  Ridenour  & 
Crozier,  to  recover  judgment  against  them;  1.  On  a  promissory 
note  executed  in  the  name  of  the  firm,  San  Francisco,  October 
28,  1878,  payable  on  demand  for  four  thousand  five  hundred 
dollars  and  interest  at  one  per  cent,  per  month;  2.  Upon 
balance  of  account  for  money  laid  out  etc.,  amounting  to  nine 
hundred  and  seventy-three  dollars  and  forty-nine  cents;  and 
8.  Upon  an  indebtedne&s  of  six  hundred  and  eighty-five  dollars 
for  money  loaned,  etc.,  which  note  and  indebtedness  all  ac- 
crued to  and  was  assigned  to  plaintifis  by  W.  W.  Dodge. 
Both  defendants  separately  appeared  and  demurred  to  the 
complaint  and  their  demurrers  were  overruled  July  11, 1879, 
and  ten  days  given  each  to  answer.  Ridenour  filed  no  answer. 
Crozier,  July  21,  1879,  filed  his  answer,  in  which  he  admitted 
the  partnership  between  himself  and  Ridenour,  but  alleged  that 
it  was  confined  to  merchandising  in  the  Territory  of  Arizona, 
and  denied  the  making  of  the  note,  and  all  indebtedness  to 
the  plaintiffs  therein  or  otherwise  from  himself  or  the  firm  of 
Ridenour  &  Crozier.  On  May  27, 1880,  Mr.  M.  M.  Estee  appear- 
ing for  plaintiff*,  no  one  ^.ppearing  for  the  defendants,  the  case 
was  tried  by  the  Court  and  judgment  ordered  in  favor  of  plaint- 
iffs against  the  defendants  for  six  thousand  five  hundred  and 
fifty  dollars  and  seventy-five  cents,  and  on  May  29,  1880,  an 
order  reciting  a  mistake  in  the  calculation  of  interest  as  made 
on  the  twenty-seventh  of  May  was  made,  that  judgment  be 
entered  for  plaintiffs  against  defendants  for  seven  thousand  one 
hundred  and  seventy-seven  dollars  and  seventy-five  cents  and 
costs.     Judgment  was  entered  in  accordance  therewith. 

The  defendant  Crozier  on  July  14,  1880,  gave  notice  of 
motion  as  follows:  1.  To  relieve  him,  the  said  Samuel  Crozier, 
from  the  judgment  rendered  in  the  above  entitled  action  on 
May  27, 1880,  for  six  thousand  five  hundred  and  fifty  dollars 
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and  seventy-five  cents.  2.  To  relieve  him,  the  said  Samuel 
Oozier,  from  the  judgment  rendered  in  the  above  entitled 
action  on  May  29, 1880,  for  seven  thousand  one  hundred  and 
seventy-seven  dollars  and  seventy-five  centa  3.  To  set  aside 
and  vacate  both  of  the  said  judgments,  as  to  the  said  Samuel 
Crozier,  and  award  him  a  new  trial  of  the  said  action. 

The  said  motion  will  rest  upon  the  following  and  other 
grounds:  The  said  Crozier  was  prevented  from  having  a  fair 
trial  by  reason  that  the  setting  of  the  said  cause  for  hearing 
on  May  27, 1880,  was  irregular,  because  that  day  was  within 
vacation,  and  there  was  no  written  consent  of  parties  that 
the  cause  might  be  tried  in  vacation  filed  in  the  above  men- 
tioned department,  or  elsewhere,  as  was  required  by  a  resolu- 
tion to  that  effect,  adopted  aild  promulgated  by  the  Judges 
of  the  said  Superior  Court  about  April  12, 1880.  There  was 
mistake,  because  said  Crozier  knew  nothing  to  the  contrary, 
and  the  conviction  of  his  counsel  was,  that  the  said  cause 
would  not  be  tried  until  after  July  6, 1880,  when  said  vaca- 
tion closed.  There  was  inadvertence,  because  Crozier's  counsel 
inferred,  from  the  conduct  of  plaintiffs'  counsel,  that  this  de- 
fendant had  until  the  end  of  vacation,  at  least,  within  which 
to  take  Ridenour's  deposition.  There  was  surprise,  because 
said  Crozier  knew  nothing  to  the  contrary,  and  his  counsel 
was  under  the  conviction  that  the  cause  was  postponed  until 
after  vacation,  and  that  conviction  continued  until  said  coun- 
sel was  informed  that  the  first  mentioned  judgment  had  been 
entered.  If  there  was  neglect,  it  was  excusable,  because  it 
was  not  to  be  presumed  that  in  the  face  of  the  above  men- 
tioned resolution  of  the  Judges,  the  cause  would  be  taken  up 
in  vacation  without  the  written  consent  of  the  parties  liti- 
gant. Because,  as  to  the  judgment  of  May  29, 1880,  there 
was  no  notice  whatever,  and  the  Court  was  without  jurisdic- 
tion to  render  the  same,  and  it  is  excessive. 

Upon  the  hearing  of  the  said  motion,  there  wiD  be  used  the 
record,  pleadings,  papers,  minutes,  etc,  of,  in,  and  pertaining 
to  the  above  entitled  action,  and  the  affidavits  and  papers 
heretofore  served  and  filed  in  the  said  action  on  said  Crozier's 
motion  of  June  18, 1880,  to  be  relieved  from  the  said  judgment 
of  May  27, 1880. 
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The  following  affidavits  were  used  upon  the  hearing: 
Samuel  Cbozier,  being  duly  sworn  aeeoi*ding  to  law,  de- 
poses and  says:  That  he  is  one  of  the  defendants  in  an  action 
pending  in  the  Superior  Court,  in  and  for  the  City  and  County  . 
of  San  Francisco,  State  of  California,  wherein  W.W.  Dodge 
et  al,  are  plaintiffs,  and  W.  B.  Ridenour  and  Samuel  Crozier 
are  defendants.  That  he  resides  in  the  County  of  Mohave, 
Territory  of  Arizona.  That  on  the  eleventh  day  of  April,  1880, 
he  received  a  communication  from  D.  L.  Smoot,  Esq.,  of  said 
City  of  San  Francisco,  who  is  his — affiant's — attorney  in  said 
action,  notifying  him  that  said  action  had  been  set  down  for 
trial  on  the  twenty-first  instant,  and  notifying  him  to  be 
present  at  Court  on  that  day  with  his  witnesses;  that  he  had 
not  received  any  notification  thereof  before  that  time;  that 
the  said  notification  is  so  brief,  that  it  is  impossible  for  affiant 
to  reach  the  said  City  of  San  Francisco  with  his  witnesses  in 
time  for  the  said  trial.  That  affiant  and  W.  B.  Ridenour,  de- 
fendants in  said  action,  are  both  witnesses  material  and  neces- 
sary for  affiant  in  his  defense  of  said  action;  that  both  said 
witnesses  reside  in  the  Territory  of  Arizona;  that  the  evidence 
of  each  of  said  witnesses  is  material  for  defendant's  defensa 
That  he  will  prove  by  said  witnesses  that  W:  B.  Ridenour,  one 
of  the  defendants,  made  and  executed  the  promissory  note 
upon  which  the  said  action  is  brought.  That  at  the  time  of 
said  Ridenour  making  and  delivering  said  notes,  affiant  and 
he  were  partners,  doing  business  as  merchants  only,  in  the 
County  of  Mohave,  Territory  of  Arizona.  That  said  note  was 
made  and  delivered  by  said  Ridenour  for  certain  mining  stock, 
purchased  by  him  at  that  time.  That  the  said  Ridenour  had 
no  authority,  either  by  the  terms  of  their  copartnership^  or  by 
the  usages  of  their  business,  or  by  any  other  authority,  direct  or 
implied,  to  give  the  said  promissory  note  in  the  firm  name  of 
Ridenour  &  Crozier,  or  to  purchase  any  mining  stock  whatever 
for  or  on  account  of  the  said  partnership.  But, on  the  contrary, 
it  had  before,  and  at  the  time  of  the  making  of  the  said  note, 
been  specifically  agreed  and  understood  by  and  between  affiant 
and  said  Ridenour,  that  said  partnership  should  not  purchase 
any  mining  stock  whatever,  or  deal  in  anything  outside  the 
proper  and  legitimate  business  of  merchandising.  That 
affiant  has  not,  in  any  way,  ever  ratified  or  acquiesced  in  the 
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making  of  said  note  or  purchase  of  said  stock  and  said  partner- 
ship ;  nor  has  affiant  ever  accepted  or  received  said  stock,  or  any 
of  the  benefits  thereof  in  fjiy  way.  That  said  facts  can  not  be 
proven  by  any  other  witnesses. 

This  affidavit  is  not  made  for  delay  merely*  but  that  justice 
may  be  done  in  the  premises;  and  affiant  verily  believes  that 
if  this  cause  be  continued  for  this  term  of  this  Court,  he  will 
be  able  to  be  present  in  person  to  testify  in  said  action,  and 
will  be  able  to  have  the  deposition  of  the  said  W.  B.  Bidenour 
to  offer  in  evidence  at  that  time.  And  affiant  further  says, 
that  he  can  not  be  present  at  the  day  set- for  the  trial  of  this 
cause,  because  he  can  not  now  leave  his  family,  for  the  reason 
that  his  wife  has  but  recently  been  confined  and  is  now  in  a 
delicate  state  of  health,  requiring  the  personal  care  and  at- 
tention of  affiant.    And  further,  affiant  saith  not 

D.  L.  Smoot,  having  been  duly  sworn,  April  27, 1880,  de- 
poses as  follows:  That  he  is  the  attorney  of  Samuel  Crozier,  one 
of  the  defendants  in  the  above  entitled  action.  That  from  the 
sworn  answer  of  said  Crozier,  the  oral  statements  of  said  Cro- 
zier and  Ridenour,  and  documents  shown  me  by  said  Ridenour, 
I  am  convinced  that  the  said  Crozier  has  a  good  and  substan- 
tial defense  on  the  merits  to  the  said  action.  That  said  Ride- 
nour informed  affiant  that  he  had  employed  Messrs.  Garber  & 
Thornton  to  defend  the  said  action  for  him ;  and  said  Ridenour 
gave  affiant  to  understand  that  he  would  attend  the  trial  and 
testify,  and  that  his  testimony  would  exonerate  the  said  Cro^ 
zier.  That  the  said  Ridenour  and  Crozier  are  living  in  Ari- 
zona Territory.  That  when  the  trial  of  the  said  action  was 
fixed  for  April  21, 1880,  affiant  was  under  the  impression  that 
ihe  said  Ridenour  would  attend  promptly  on  notification. 
That  affiant  wrote  promptly  to  said  Crozier,  but  the  letter  did 
not  reach  him  until  a  week  or  so  before  the  twenty-first;  and 
instead  of  the  said  Crozier  attending  Court  as  requested,  he 
is  prevented  by  sickness  in  his  family;  and  instead  of  the 
said  Ridenour  attending,  as  it  was  understood  he  would,  he 
now,  as  affiant  is  informed,  abandons  the  defense  of  the  said 
action,  and  refuses  to  come  forward  and  testify  in  behalf  of 
his  co-defendant,  Crozier.  That  the  evidence  of  said  Ride- 
nour is  material  and  indispensable  to  the  defense  of  said  Cro- 
sier; that  the  same  facts  can  not  be  proved  by  any  other  per- 
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son  who  is  not  a  party  to  the  action;  that  the  trial,  so  far  as 
said  Crozier  is  concerned,  can  not  safely  proceed  without  the 
testimony  of  the  said  Ridenoiir;  and  that  since  hearing  of  said 
Bidenour's  abandonment  of  the  said  defense  and  his  refusal 
to  appear  at  the  trial  and  testify,  neither  the  affiant  nor  the 
said  Crozier  has  had  time  to  prepare  for  and  have  the  deposi- 
tion of  the  said  Ridenour  taken  in  the  said  Territory  of  Ari- 
zona, where  he  resides  and  now  is. 

D.  L.  Smoot,  having  been  duly  sworn,  June  9, 1880,  deposes 
and  says:  That  he  is  the  only  attorney  of  Samuel  Crozier,  one 
of  the  defendants  in  the  above  entitled  action.  That  from 
the  sworn  answer  of  said  Crozier  filed  in  said  action,  from 
the  oral  statements  of  said  Crozier  and  his  co-defendant, 
W.  B.  Bidenour,  made  to  affiant,  and  from  documents  shown 
to  affiant  by  said  Bidenour,  and  in  the  possession  of  said 
Bidenour,  affiant  is  convinced  that  the  said  Crozier  has  a 
good  and  substantial  defense  on  the  merits  to  the  said  action. 
That  the  trial  of  the  said  action  was  fixed  for  April  21, 1880. 
That  finding  that  the  said  Crozier,  because  of  sickness  in  his 
family,  at  his  home  in  Arizona  Territory,  could  not  attend  on 
April  21st,  and  that  said  Bidenour,  after  promising  to  attend 
as  a  witness  on  behalf  of  said  Crozier,  refused  to  leave  his 
home  in  Arizona  Territory  and  keep  his  promise,  this  affiant 
wa3  prepared  with  affidavits  setting  forth  good  and  sufficient 
grounds  for  a  postponement  of  the  trial  of  the  said  action,  for 
a  length  of  time  sufficient  to  enable  him  to  sue  out  a  com- 
mission and  take  the  other  necessary  steps  to  have  the  dep- 
osition of  the  said  Bidenour  taken  in  Arizona.  That  on 
April  21st,  when  the  said  action  was  called,  and  answered 
"ready"  on  behalf  of  the  plaintiffi»,  this  affiant  stated  that  he 
was  not  ready  on  behalf  of  said  Crozier,  and  was  prepared, 
by  affidavits  and  otherwise,  to  move  for  a  postponement,  and 
exhibit  grounds  sufficient  to  obtain  the  same.  That  because 
of  business  undisposed  of,  and  which  was  ahead  of  the  said 
action,  the  Court  directed  the  motion  for  a  postponement  to 
abide  until  the  business  ahead  of  the  said  action  was  disposed 
of  and  the  action  reached.  That  day  after  day  affiant  watched 
the  business  of  the  Court,  prepared  to  make  the  said  motion. 
That  on  Thursday,  April  29,  1880,  while  affiant  was  engaged 
in  Department  One  of'  the  Superior  Court,  in  the  trial  of  the 
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case  of  J.  N.  Wood  v.  The  Maryland  Consolidated  Gold  and 
Silver  Mining  Company,  he  was  notified  that  said  action  of 
Dodge  et  al.  v.  Ridenov/r  Jk  Crozier  was  called  in  Department 
Two.  That  thereupon,  affiant,  with  the  permission  of  the  Judge 
of  Department  One,  went  into  Department  Two  and  stated  the 
grounds  upon  which  he  moved  for  a  postponement  of  the  case. 
The  affidavits  which  affiant  had  were  not  read  or  filed;  the 
motion  was  not  resisted,  and  the  hearing  of  the  case,  accord- 
ing to  the  understanding  of  affiant,  was  postponed  until  after 
vacation.  That  affiant  immediately  returned  to  Department 
Pne,  and  resumed  the  trial  of  the  case  of  Wood  v.  Maryland 
Consolidated  Gold  and  Silver  Mining  Company.  That  pend- 
ing the  application  for  postponement,  Mr.  Wilson,  one  of  the 
counsel  representing  Dodge  et  al.,  said  to  affiiant,  substantially, 
that  if  the  postponement  was  granted,  the  counsel  for  Dodge 
et  al.  would  facilitate  the  taking  of  the  deposition,  by  waiv- 
ing notice  of  application  for  order  directing  commission  to 
issue,  etc  That  on  May  20th,  or  21st,  affiant  prepared  an 
order  for  the  Judge  to  sign,  awarding  the  commission,  and 
attached  thereto,  for  plaintiffs'  counsel  to  sign,  a  written 
waiver  of  notice.  That  on  the  last  named  day,  affiant  sent 
said  order  to  plaintiffs*  counsel  for  inspection,  with  the  request 
that  the  written  waiver  should  be  signed.  That  Mr.  Wilson 
declined  to  sign  the  waiver,  until  he  saw  the  inter- 
rogatoriea  That  upon  this  report  being  made  to  affiant,  he 
made  preparations  to  frame  and  write  out  the  interrogatories 
which  he  wished  propounded  to  said  Bidenour.  That  on  May 
27, 1880,  upon  affiant's  arrival  at  his  office,  at  half  past  ten 
o'clock  A.  M.,  he  was  informed  by  the  derk  that  a  judgment  by 
default  had  been  entered  that  morning  by  the  Court  against 
Ridenour&  Crozier,  upon  the  application  of  plaintiffs'  counsel 
That  affiant  was  greatly  surprised,  and  immediately  went  to 
Department  Two  and  found  that  a  recess  had  been  taken  until 
two  p.  M.  of  that  day;  and  he  also  found,  and  learned  for  the  ' 
first  time,  that  a  minute  was  on  the  clerk's  book,  as  of  April 
29, 1880,  setting  the  cause  for  trial  on  May  27, 1880.  Of 
this  order,  neither  the  affiant  nor  his  client,  Crozier,  had  any 
knowledge  or  notice  whatever,  nor  did  the  plaintiffs*  counsel, 
at  the  time  he  demanded  to  have  the  interrogatories  be- 
fore signing  the  waiver^  or  at  any  other  time,  mention  any- 
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thing  about  the  said  cause  being  set  for  May  27th.  That  at 
two  P.  M.,  on  May  27th,  when  Department  Two  re-opened,  this 
affiant  called  the  attention  of  the  Court  to  the  facts  of  this 
matter,  and  asked  that  the  said  judgment  be  vacated  without 
delay,  and  be  made  to  stand  as  if  never  rendered.  But  the 
Court,  deeming  it  pi'oper  that  the  plaintiffs  should  be  present, 
directed  that  notice  of  the  motion  be  given  in  the  usual  way 
and  a  stay  of  proceedings  entered. 

And  this  affiant  farther  deposes  and  says:  That  about 
April  12,  1880,  the  Judges  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  resolved  upon  a  vacation,  begin-» 
ning  April  30th  and  ending  July  5, 1880;  and  farther  re- 
solved, that  no  causes  should  be  heard  in  either  of  the  first 
eight  departments  during  that  time,  except  by  written  con- 
sent filed  in  the  department.  That  this  determination  was 
published  in  "The  Daily  Law  Journal"  on  April  12, 1880,  and 
became  and  was  generally  known  to  others  as  well  as  affiant, 
long  prior  to  April  29th.  That  the  postponement  aforesaid 
was  granted  on  the  day  before  said  vacation  commenced,  and 
that  with  the  said  action  of  the  superior  Judges  in  mind,  this 
affiant  understood  and  believed,  and  never  thought  otherwise 
than  that  the  postponement  extended  to  July  5th.  That  no 
written  consent  was  given  and  filed  by  this  affiant,  or  any 
one  else,  that  the  said  cause  should  be  taken  up  on  May  27th, 
or  any  other  day  during  said  vacation;  nor  was  he  ever  asked 
by  plaintifis'  counsel,  or  any  one  else,  to  enter  into  or  waive 
such  written  consent.  That  the  rendering  of  the  said  judg- 
ment, and  the  action  of  the  plainti£&  herein,  is  a  great  sur- 
prise to  affiant  and  his  client,  and  a  great  injury  to  the  said 
Crozier. 

The  affidavits  alluded  to  are  hereto  attached — ^they  are  the 
affidavit  of  Samuel  Crozier,  dated  April  12,  1880,  and  the 
affidavit  of  D.  L  Smoot,  dated  April  27,  1880. 

Rahon  E.  Wilson,  being  duly  sworn,  deposes  and  says: 
That  he  is  now,  and  for  more  than  five  years  last  past  has 
been,  a  regularly  license<l  attorney  and  counselor  at  law. 
That  he  is  an  assistant  in  the  law  firm  of  Estee  &  Boalt,  the 
attorneys  for  the  plaintiffs  in  the  above  entitled  action,  and 
was  such  at  all  the  times  hereinafter  mentioned.  Tliat  he  has 
principally  had  the  cUkrge  of  and  the  management  of  the 
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above  entitled  cause,  representing  the  said  law  firm  of  Estee 
&  Boalt.  That  thereafter,  to  wit,  on  or  about  the  —  day  of 
January,  1880,  said  cause  was  set  for  trial  on  Wednesday,  the 
thirty-first  day  of  March,  1880.  That  on  said  last  mentioned 
day,  plaintiffs,  with  their  counsel,  appeared  and  answered 
ready  upon  the  calling  of  the  case.  That  the  defendant  Cro- 
zier  was  not  ready,  and  asked  for  a  continuance.  That  there- 
upon, and  against  the  objections  of  plaintiffs,  the  Court  ordered 
a  continuance,  and  set  the  cause  specially  for  trial  on  the 
twenty^first  day  of  April.  1880 — and,  as  affiant  then  under- 
stood, peremptorily.  That  the  defendant  then  and  there 
waived  a  jury  trial.  That  on  the  twenty-first  day  of  April, 
1880,  the  plaintiffs  and  their  counsel  again  appeared  in  Court, 
and  upon  the  calling  of  the  case  answered  ready.  That  when 
the  same  was  reached  on  the  day-calendar,  neither  defendant 
nor  his  counsel  were  present;  and  thereupon,  at  the  suggestion 
of  affiant,  the  Court  directed  the  Sheriff  to  call  Mr.  Smoot,  de- 
fendant's counsel.  After  some  delay,  Mr.  Smoot  appeared, 
and  stated  that  the  defendant  was  not  ready  to  proceed  with 
the  trial,  for  the  reason  that  his  client's  family  was  sick  and 
that  he  had  not  been  able  to  secure  the  attendance  of  the  co- 
defendant,  Ridenour.  That  thereupon,  and  against  the  objec- 
tions of  the  plaintiffs,  the  Court  ordered  another  continuance, 
and  set  said  cause  for  trial  on  the  twenty-seventh  day  of  May, 
1880,  at  the  suggestion  and  consent  of  the  defendant  Crozier, 
made  in  open  Court,  through  his  counsel,  D.  L.  Smoot,  Esq.; 
but  said  order  was  made  upon  the  express  agreement  of  both 
parties — ^made  in  open  Court  and  entered  in  the  minutes — 
that  said  cause  was  peremptorily  set  for  said  last  mentioned 
day,  and  to  be  tried  on  said  day.  That  to  that  end,  counsel 
for  defendant  asked  plaintiffs,  through  affiant,  to  waive  the 
statutory  notice,  so  that  he  might  get  a  commission  to  take 
the  testimony  of  the  defendant  Ridenour  without  delay;  that 
plaintiffs  then  and  there,  in  open  Court,  waived  said  notice. 
That  at  that  time  the  question  was  discussed,  between  Court 
and  counsel,  as  to  whether  defendant  would  have  time  be- 
tween the  said  day  and  the  twenty-seventh  day  of  May,  1880, 
to  secure  said  deposition,  and  the  Court  said  that  plaintiffs 
having  waived  the  notice,  defendant  would  have  ample  time. 
At  the  same  time  the  question  of  th^  summer  vacation  was' 

ngitized  by  VjOOQ IC 


272  Dodge  v.  Ridekoue.  [Dec  1882. 

discussed,  and  the  Court  remarked  that  it  would  set  no  cases 
in  June,  as  it  desired  a  vacation.  Counsel  for  defendant  fur- 
ther said  that  he  would  immediately  prepare  interrogatories 
and  submit  them  to  affiant.  That  neither  affiant  nor  said 
firm  of  Estee  &  Boalt  heard  from  Mr.  Smoot,  defendant's  coun- 
sel, relative  to  said  case,  until  the  twenty-first  day  of  May, 
1880,  when  the  office-boy  of  said  Mr.  Smoot,  or  some  one  rep- 
resenting him,  called  at  the  office  of  affiant,  and  said  that  CoL 
Smoot  had  sent  him  to  affiiant  with  a  stipulation  that  a  com- 
mission might  issue  in  the  case.ctf  Bodge  v.  Ridenour  (mean- 
ing the  above  entitled  cause),  to  take  a  deposition.  Affiant 
replied  that  such  stipulation  had  already  been  made  in  open 
Court,  and  to  tell  the  colonel  (Mr.  Smoot  meaning)  to  prepare 
his  interrogatories,  and  that  affiant  would  sign  it  when  the 
interrogatories  were  settled.  That  said  Mr.  Smoot  has  never 
submitted  any  interrogatories  in  said  cause  to  affiant,  or  to 
said  Estee  &  Boalt.  That  affiant  and  said  Estee  &  Boalt  were 
at  all  times  ready  and  willing  to  facilitate  the  taking  of  said 
deposition.  That  on  said  twenty-seventh  day  of  May,  1880, 
plaintiffs  and  their  counsel  appeared  in  Court,  and  upon  the. 
calling  of  the  calendar  answered  ready  to  said  cause — ^and 
when  the  same  was  regularly  reached  on  the  calendar,  was 
tried.  Affiant  denies  that  the  said  Mr.  Smoot  did  not  know 
of  the  order  of  the  Court  setting  said  cause  for  trial  on  the 
twenty-seventh  day  of  May,  1880,  for  the  reason  that  he  was 
present  in  Court  at  the  time  the  same  was  made  and  con- 
sented to  it. 

Affiant  denies  that  plaintiffs  did  not  contest  defendant's 
motion  for  a  continuance  on  said  twenty-ninth  day  of  April, 
1880;  but,  on  the  contrary,  affiant  says  that  plaintiffs  were 
at  all  times  ready  to  proceed  with  the  trial,  and  objected  to 
every  motion  for  continuance  made  by  the  defendant. 

Walter  Dickins,  being  duly  sworn,  deposes  and  says:  That 
he  is  now,  and  at  all  the  times  hereinafter  mentioned  was, 
a  bookkeeper  of  the  plaintiffs.  That  he  has  always  been 
present  in  Court  when  the  above  entitled  cause  has  been  called 
for  trial,  representing  the  plaintiffs.  That  plaintiffs  have  at 
all  times  been  ready  for  trial,  and  have  always  objected  to 
any  and  every  continuance.  That  he  was  present  in  the 
court-room  on  the  twenty-ninth  day  of  April,  1880^  when 
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said  cause  was  reached  and  called  for  trial.  That  Mr.  R.  E. 
Wilson  was  present  as  counsel,  representing  the  plaintiffs, 
and  D.  L.  Smoot,  Esq.,  was  present,  representing  the  defend- 
ant Crozier.  That  Mr.  Smoot  moved  for  a  continuance, 
which  motion  Mr.  Wilson  opposed.  That  thereupon  the  Court 
ordered  a  continuance,  and  by  consent  of  both  parties  said 
cause  was  speciallyand  peremptorilyset  for  the  twenty-seventh 
day  of  May,  1880.  That  the  Court  then  and  there  remarked 
that  the  case  must  be  tried  on  that  day,  and  that  Mr.  Smoot 
must  secure  his  testimony  by  that  time.  Mr.  Smoot  was 
present  when  said  cause  was  set  for  the  twenty-seventh  day 
of  May,  1880,  and  in  open  Court  consulted  to  the  same. 

W.  B.  Smith,  being  duly  sworn,  deposes  and  says:  That  he 
is  now,  and  at  all  the  times  hereinafter  mentioned  was,  the 
Court-room  Clerk  of  Department  Two  of  the  Superior  Court, 
to  which  Court  the  above  entitled  cause  was  assigned; 
That  the  above  entitled  cause  was  specially  set  in  said  Court 
for  the  thirty-first  day  of  March,  1880.  That  on  said  day, 
on  motion  of  defendant's  counsel,  said  cause  was  continued; 
and  €igain  specially  set  for  the  twenty-first  day  of  April,  1880. 
That  on  said  last  m^itioned  day,  said  cause  was  answered 
ready  by  the  plaintiffs.  That  subsequently,  on  the  twenty- 
ninth  day  of  April,  1880,  when  said  cause  was  regularly 
reached  on  the  day-calendar,  the  defendajit  announced  that 
he  was  not  ready,  for  the  reason  that  he  had  not  been  able  to 
secure  the  attendance  of  the  defendant,  W.  B.  Bidenour,  and 
on  account  of  sickness  in  the  family  of  defendant  Crozier. 
That  thereupon  the  Court  ordered  a  continuance,  and  set  said 
cause  peremptorily  for  the  twenty-seventh  day  of  May,  1880, 
with  the  understanding  that  defendant's  counsel  should  secure 
the  deposition  of  his  absent  witnesses;  and  to  that  end,  plaint- 
iffs' counsel  W€dved,  in  open  Court,  the  statutory  notice,  and 
consented  that  a.  commission  might  issue.  That  Mr.  R  K 
Wilson  represented  Uie  plaintiffs,  and  Mr.  D.  L.  Smoot  repre- 
sented the  defendant;  that  Mr.  Smoot  was  present  when  said 
cause  was  so  peremptorily  set  That  affiant  entered  said  order 
in  his  minutes. 

M.  J.  O'Neill,  being  duly  sworn,  deposes  and  says:  That 
he  is  now,  and  at  all  the  times  hereinafter  mentioned  was, 
Cal.  Kxps.  LXn— 18 
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a  Deputy  Sheriff  in  the  oityand  county  of  San  Francisco,  and 
the  bailiff  of  the  Superior  Court  No.  2.  That  he  was 
present  in  the  court-room  on  the  twenty-ninth  day  of  April, 
1880,  when  the  above  entitled  cause  was  called  for  trial.  That 
D.  L.  Smoot,  Esq.,  moved  for  a  continuance  of  the  case,  and 
thereupon  the  Court  continued  the  case,  and  set  the  same 
peremptorily  for  the  twenty-seventh  day  of  May,  1880.  That 
he  remembers  distinctly  that  the  Court  ordered  the  case  to 
be  set  peremptorily,  and  that  the  Court  said  the  case  must 
be  tried  on  that  day.  That  Mr.  Smoot  was  present  when 
said  order  was  made. 

Charles  Creighton,  having  been  duly  sworn,  deposes  and 
says:  That  he  is  a  derk  in  the  office  of  D.  L.  Smoot,  attorney 
for  the  defendant  Crozier  in  the  above  entitled  action.  That 
on  or  about  the  twenty-first  day  of  May,  1880,  there  was 
placed  in  affiant's  hands  a  writing  in  the  following  words  and 
figures,  viz.: 

"  Upon  the  application  of  Samuel  Crozier,  one  of  the  de- 
fendants in  the  above  entitled  action,  made  by  D.  L  Smoot, 
his  attorney,  it  is  hereby  ordered  that  a  commission,  to  take 
the  deposition  of  W.  B.  Ridenour,  a  witness  on  behalf  of  said 
Crozier,  residing  in  the  Territory  of  Arizona,,  be  issued  accord- 
ing to  law — ^notice  of  this  application  having  been  waived 
by  counsel  for  plaintiffs.  Dated  May  ,  A.  D.  1880.  Notice 
of  above  application  waived.    Dated  May    ,  A.  B.  1880.  , 

Attorney  for  Plaintiffs." 

That  affiant's  principal  directed  him  to  take  the  aforesaid 
writing  to  plaintiffs'  counsel  and  get  them  to  sign  the  under- 
written waiver  of  notice.  That  aflSant  went  to  office  of  plaint^ 
iffs'  counsel  and  saw  Mr.  R  R  Wilson  and  Mr.  Estee.  That 
Mr.  Wilson  refused  to  sign  the  said  waiver  of  notice,  and 
told  affiant  to  tell  Col.  Smoot  that  "  I  (meaning  Mr.  Wil- 
son) will  not  sign  the  waiver  until  I  have  seen  the  interrog-* 
atories."  That  he  never  told  affiant  that  he  (Mr.  Wilson),  or 
any  one  else,  had  waived  the  said  notice.  That  neither  Mr. 
Wilson,  nor  any  one  else,  told  affiant  that  the  said  cause 
had  been  set  for  trial  on  May  27,  A.  D.  1880,  or  any  other 
date. 

D.  L.  Smoot,  having  been  duly  sworn,  deposes  and  says: 
That  no  judgment  was  entered  against  said  Ridenour  (41  July 
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22, 1879,  as  is  stated  in  the  affidavit  of  R  K  Wilson,  Esq., 
and  that,  according  to  affiant's  information,  no  judgment  was 
rendered  or  entered  against  said  Ridenour  until  the  judgment 
of  May  27,  A.  D.  1880,  was  rendered  against  said  Ridenour 
and  Crozier.  That  when,  in  January,  1880,  the  said  case 
was  called  and  set  for  March  31st,  Crozier  was  not  present 
in  person  or  by  counsel  A  jury  trial  had  not  been  waived, 
and  such  setting  was  not  consented  to  by  Crozier  or  his  repre- 
sentative, nor  did  either  become  aware  of  it  until  on  or  about 
March  31, 1880.  That  on  March  31, 1880,  the  case  was  set 
for  April  21st,  to  give  affiant  an  opportunity  to  get  Crozier 
and  Crozier's  only  witness  fi:om  Arizona.  And  the  plaintiff 
made  no  objections  to  the  postponement  when  affiant  agreed 
to  w5ve  a  jury  trial,  and  thereby  advance  the  trial  of  a  suit, 
which,  because  of  the  unsettled  condition  of  the  jury  system, 
could  not  have  been  reached  for  a  long  time,  as  this  Court 
was  not  then  trying  or  preparing  to  try  jury  casea  While 
not  assuming  to  question  the  accuracy  of  the  recollections  of 
Messra  Wilson,  Dickins,  Smith,  and  O'Neill,  as  to  what  oc- 
curred on  April  29, 1880,  in  this  department,  and  while  not 
pretending  to  be  able  to  explain,  and  while  not  attempting  to 
excuse  the  obliteration  of  those  things  from  affiant's  memory, 
yet  it  is  true  now,  as  it  was  at  the  making  of  affiant's  former 
affidavits,  that  he  had  and  still  has  no  recollection  diiferent 
from  what  is  stated  in  said  last  mentioned  affidavits,  and  that 
by  inadvertence  he  got  under  the  impression  that  the  case 
would  not  come  up  until  after  the  close  of  the  vacation. 
That  no  minute  was  made  of  the  waiver  by  plaintiffs  of  the 
notice  of  application  for  an  order  authorizing  a  commission  to 
take  Ridenour's  deposition.  That  Samuel  Crozier  returned 
to  his  home  in  Arizona  Territory  a  few  days  after  the  sum- 
mons in  this  case  was  served  ujpon  him.  That  he  has  re- 
mained from  here  ever  since,  and  that  for  this  reason  affiant 
has  been  compelled  to  make  the  affidavits  required  by  the 
practice  in  this  case.  That  in  this  suit,  affiant  has  sought 
only  to  secure  his  client  a  fair  trial  by  taking  the  steps  neces- 
sary to  get  the  deposition  of  Ridenour,  after  learning  that 
Ridenour  refused  to  appear  and  testify,  as  he  had  promised 
to  do.  And  that  this  affiant  wishes  and  intends  his  affidavits 
to  be  read  and  received  as  simply  bis  best  recollections  at  the 
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time  of  making  them,  touching  the  matters  ther^  men- 
tioned. 
The  Court  below  denied  the  motion. 

D.  L,  Bmooty  for  Appellant. 

As  to  Crosder,  the  record  shows  a  judgment  oljtained  through 
accident,  mi8take,inadvertence,  surprise,  and  excusable  neglect. 
Section  478  declares  that  "  The  Court  may,  in  furtherance  of 
justice  •  ♦  •  relieve  a  party  or  his  legal  representative 
from  a  judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect." Dr.  Worcester  defines  "inadvertence"  to  be,  among 
other  things,  an  "oversight;"  an  "involuntary  accident;"  "the 
effect  of  inattention."  He  defines  mistake  to  be,  among  other 
things,  a  "slip,"  a  "blunder." 

An  examination  of  the  facts  in  the  light  of  the  statute  and 
these  definitions  will  diow  a  case  within  both  the  letter  and 
spirit  of  the  remedy.  On  April  29th,  Croader's  counsel,  whilst 
engaged  in  the  trial  of  another  cause  before  another  Judge, 
was  required  to  appear  and  make  response  as  to  this.  Being 
physically  unable  to  try  two  cases  at  the  same  time,  and  ab- 
solutely unable  to  establish  the  defense  without  Ridenour's 
deposition,  a  postponement  was  asked.  The  case  was  set 
down  for  May  27,  1880.  Ridenour's  counsel  returned  to  the 
department  from  which  he  had  been  hurried  and  resumed  the 
trial  therein  depending.  Vacation  set  in  the  day  following, 
viz.,  April  30th.  The  order  of  the  Court  fixing  the  trial  for 
May  27th  passed  entirely  from  the  memory  of  Crozier's  coun- 
sel; and  with  the  resolution  of  the  Judges  as  to  vacation  trials 
in  mind,  he  got  under  the  impression  that  this  case  would  not 
come  up  until  the  close  of  vacation  in  July.  While  under 
this  impression,  viz.,  on  May  21st,  six  days  before  the  time  of 
trial,  he  sent  to  the  plaintiffs'  counsel  for  a  waiver  of  notice, 
tiie  order  to  take  Ridenour's  deposition.  The  plaintiffi'  coun- 
sel acted  as  if  the  trial  was  not  imminent;  as  if  there  was 
ample  time  to  take  the  deposition,  and  as  if  the  case  would 
not  be  reached  before  the  close  of  vacation,  when  they  ex- 
pressed themselves  as  willing  to  sign  the  waiver  upon  the 
presentation  of  the  interrogatories:  Had  there  been  a 
doubt  in  the  mind  oi  Crozier's  counsel  as  to  the  casegoing 
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over  until  after  vacation,  this  eondnct  of  the  plaintiffs'  counsel 
would  have  removed  it.  The  lapse  of  memory  as  to  the  day 
set  for  trial  was  an  accident — an  event  "  without  design"  and 
against  the  interests  of  the  defendant 

Concluding  from  the  answer  of  the  plaintiffs'  counsel,  and 
the  resolution  of  the  Judges,  that  the  case  would  not  be  tried 
until  after  vacation  was  a  mistake — ^a  "  slip,"  a  "  blunder." 
Falling  into  the  conviction  that  Crozier  had  until  July  6th 
within  which  to  procure  Ridenour's  deposition  was  an  inad- 
vertence— an  "overs^ht,"  an  "involuntary  accident,"  an  "effect 
of  inattention." 

The  taking  of  the  judgment  on  May  27th,  after  the  plaint- 
iffs' counsel  had  indicated  by  their  answer  on  May  21st,  that 
an  efibrt  to  get  Kidenour's  deposition  would  not  be  in  vain, 
was  a  surprise ;  because  the  conduct  of  the  plaintiffs'  counsel  im- 
plied that  no  trial  would  take  place  within  the  time  necessary 
to  procure  the  deposition  from  Arizona.  Relying  upon  the 
implication  involved  in  the  answer  of  plaintiffs'  counsel  was, 
tmder  the  circumstances,  excusable  neglect 

In  the  case  of  Mosby  v.  Haddns  et  al.,  4  Hen.  &  Muni 
427,  relief  was  granted  where  the  party  had  made  the  mis- 
take of  supposing  that  the  summons  served  upon  him  was 
process  in  a  pending  chancery  suit,  instead  of  primal  process 
in  an  action  at  law.  In  the  case  of  Howe  v.  Independence 
Co.,  29  CaL  72,  V.  K  Howard,  the  attorney  of  the  moving 
party,  like  Crozier's  counsel,  was  District  Attorney,  and  much 
pressed  by  his  civil  and  public  busihesa  Through  inadver- 
tence he  got  under  the  impression  that  an  answer  had  been 
filed.  Judgment  by  default  was  taken,  but  subsequently  set 
aside  upon  an  exhibition  of  merits  and  the  foregoing  facts. 
The  order  was  affirmed  on  appeal  In  Francis  v.  Cox,  33  CaL 
823,  counsel  for  the  defense  knew  that  the  summons  was 
served  on  the  eleventh,  but  in  the  midst  of  his  professional  cares 
fell  into  the  conviction  that  the  time  to  answer  did  not  expire 
until  the  twenty-third.  Upon  a  showmg  of  these  facts  and 
merits  an  order  vacating  the  default  was  made  in  the  Court  be- 
low and  affirmed  on  appeal  At  page  325  the  Court  says:  "  The 
judgment  was  opened  on  affidavits  showing,  substantially, 
that  the  failure  to  answer  was  by  mistake."    This  mistekft 
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and  the  one  at  bar  are  strikingly  alike — ^both  being  errors 
arising  from  lapse  of  memory. 

In  the  case  of  McKimley  v.  Tuttle,  34  Cal.  2«S5,  relief  was 
granted  by  Judge  S.  6.  McKee,  and  sustained  by  the  Supreme 
Court,  where  the  moving  defendants  got  under  the  impression 
that  W.  H.  L.  Barnes  had  been  retained  to  defend  them.  The 
order  of  Judge  McEee  speaks  of  it  as  ''  a  mutual  and  honest 
mistake  on  the  part  of  both  of  them  (counsel  and  clients)  as 
to  the  retainer  of  the  said  Barnes  as  attorney  for  them  in  the 
action."  The  plaintiffs  had  nothing  to  do  with  this  mistake, 
and  it  rises  no  higher  than  the  plane  of  inadvertence^  The 
case  at  bar  is  a  stranger  one  than  this,  as  will  appear  upon 
comparison. 

In  Wat8(m  v.  S.  R  S  H.  B.  A  R  Co.,  41  CaL  17,  the  Couri^ 
at  page  20,  says:  ''Applications  of  this  character  are  addressed 
to  the  discretion — ^the  legal  discretion— of  the  Court  in  which 
the  default  has  occurred,  and  should  be  disposed  of  by  it  as 
substantial  justice  may  seem  to  require.  Each  case  must  be 
determined  upon  its  own  peculiar  facts,  for  perhaps  no  two 
cases  will  be  found  to  pres^at  the  same  circumstances  for  con- 
sideration. As  a  general  rule,  howev^,  in  cases  where,  aa 
here,  the  application  is  made  so  immediately  after  default  en- 
tered as  that  no  considerable  delay  to  the  plaintiff  is  to  be  oc- 
casioned by  permitting  a  defense  on  the  merits,  the  Court 
ought  to  incline  to  relieve.  The  exercise  of  the  mere  discre^* 
tion  of  the  Court  ought  to  tend  in  a  reasonable  degree,  at 
least,  to  bring  about  a  judgment  on  the  very  merits  of  the 
case,  and  where  the  circumstances  are  such  as  to  lead  the 
Court  to  hesitate  upon  the  motion  to  <^n  the  def ajolt,  it  is 
better  as  a  general  rule  that  the  doubt  should  be  resolved  in 
favor  of  the  appUcation."  Watsm  v.  8.  F.  <t;  K  B.  E.  R  Co. 
shows  that  the  application  was  made  on  the  day  the  default 
waA  entered,  and  that  the  only  ground  of  the  motion  was  that 
the  defendant's  secretary  had  been  misled  by  a  ''printed  sheet '^ 
as  to  the  time  when  the  suit  was  commenced.  The  motion  to 
set  aside  was  granted  and  upon  appeal  affirmed. 

Itow  the  summons  was  served  upon  the  Secretary,  and  no- 
body better  than  he  knew  when  it  was  served,  and  with  the 
summons  in  his  hand  he  needed  no  other  and  could  have  got- 
ten no  better  information  a&  to  when  the  defense  should  be 
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made.  The  infonaation  from  the  "  printed  sheet"  as  to  when 
the  suit  was  commenced  furnished  no  light  whatever  as  to 
when  default  would  be  taken,  and  yet  the  Ciourt  above  set  the 
judgment  aside  and  the  Court  above  declared  that  it  was  right 
so  to  do.  In  the  case  on  hand,  an  oral  motion  was  made  to 
set  aside  the  judgment  on  the  very  day  it  was  rendered,  and 
the  grounds  upon  which  this  written  motion  rests  are  far 
stronger  than  those  in  the  last  case  cited. 

In  Santa  Barbara  Live  Stock  and  Farming  Co.  v.  TJwmp- 
mm  4s  HaU^  46  CaL  63,  the  default  was  set  aside,  and  the  ruling 
was  sustained  as  to  Hall  upon  the  sole  ground  that  he  relied 
upon  Thompson's  promises  to  see  him  harmless  in  the  litiga- 
tion.   In  Ryan  v.  Mooney  et  al.,  49  id.  33,  the  judgment  was 
set  aside  upon  the  sole  ground  that  the  case  was  placed  on 
the  calendar  after  defendant's  attorney  had  examined  the 
calendar  and  left  the  court-room.     In  the  case  of  Reidy  v. 
Scatty  53  id.  69,  the  sheriff  returned  that  the  summons  was 
served  as  to  Scott  on  April  25th.     Scott  told  his  attorney  that 
the  service  was  on  April  26th.    Answer  not  having  been  liled^ 
within  ten  days  after  April  25th,  judgment  by  default  was 
entered.    A  motion  to  set  aside  was  made  and  supported  by 
the  affidavits  of  Scott  and  his  counsel    Scott  in  his  affidavit 
stated  that  he  was  under  the  belief  that  he  had*  been  sum- 
moned on  the  twenty-sixth.    The  Court  below  refused  to  set 
aside  the  judgment,  but  the  Court  above  reversed  the  ruling  and 
remanded  the  cause,  saying:  "  We  are  satisfied  that,  under  the 
views  expressed  in  Watson  v.  8.  F.  A  H,B,  K  K  Co,,  41  Cal. 
17,  the  Court  should  have  granted  the  motion  to  open  the 
default."    It  is  for  such  relief  in  the  case  at  bar  that  we  hope- 
fully petition.    In  the  case  of  Walsh  v.  Hutchings  et  al,  6  P. 
C.  L.  J.  592,  an  order  setting  aside  a  default  where  the  de- 
fendant had  neglected  to  file  an  answer  in  time  was  sustained, 
though  a  doubt  existed  as  to  the  neglect  being  excusable. 
The  Court  was  materially  influenced  by  the  merits  of  the 
defense  and  the  views  expressed  in  Watson  v.  S.  F.  Jk  H.  B. 
RR  Co. 

The  plaintiffs'  counsel  cite  in  their  brief  the  case  of  Coleman 
V.  RaTikin,  37  Cal.  248,  and  make  it  the  occasion  of  an  un- 
generous assault  upon  a  brother  lawyer's  chances  of  profes- 
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sional  success.  In  the  case  at  bar  there  was  an  obliteration 
of  memory — a  misfortune  that  may  overtake  even  the  plaint- 
iffs' counsel.  It  was  not  a  negligence,  a  carelessness,  ot  a 
lack  of  diligence.  It  w&s  a  misfortune,  in  itself  burdensome 
enough  without  being  stigmatized  as  ''negligence,  careless- 
ness, and  lack  of  diligence."  Against  the  faults  of  memory 
no  man  is  perfectly  secure.  The  black  screen  of  oblivion 
stands  ready  at  the  subtle  touch  of  countless  forces  to  obscure 
that  mirror  of  the  mind  called  memory,  at  any  time.  In 
Coleman  v.  Ramkin  there  was  not  a  lapse  of  memory,  but  a 
pure  and  simple  neglect  to  employ  counsel  and  make  defense 
within  ten  days.  And  that  distinguishes  the  cose  of  Coleman 
V.  Rankin  from  the  case  at  bar,  and  the  cases  fnipra  of  Howe 
V.  Independent  Co.;  Francis  v.  Cox;  McKirUey  v.  TtUUe; 
Watson  V.  8.  F.  <fe  H,  B.  R.  R  Co.,  and  Reidy  v.  Scott 

View  the  case  at  bar  as  we  may,  the  fact  stands  prominently 
forth  tnat  there  was  a  lapse  of  memory,  and  that  the  plaint- 
iffs* counsel  had  it  in  their  power  to  correct  it,  but  they  did 
it  not — preferring,  it  would  seem,  a  judgment  by  default, 
'with  all  its  infirmities,  to  a  risk  of  a  trial  upon  the  merits. 
The  moral  needs  no  finger-board.  And  now  looking  back  to 
the  remarks  of  the  Court  in  Watson  v.  8.  F.  <k  H,  B.  R.  K  Co., 
it  is  respectfully  and  earnestly  urged  that  this  is  one  of  those 
cases  in  which  the  doubt,  if  any,  should  be  resolved  in  favor 
of  giving  Samuel  Crozier  a  fair  chance  to  show  that  he  is  in 
no  wise  liable  for  the  debts  set  up  in  the  complaint,  and  that 
his  name  and  credit  have  been  used  without  his  authority, 
express  or  implied;  and  that  he  has  derived  no  benefit  what- 
ever, proximate  or  remote,  from  the  unauthorized  transac- 
tions. 

Eatee  A  BoaZt,  for  Hespondents. 

We  waited  nearly  a  whole  year  for  the  trial  of  this  cause; 
three  times  we  submitted  to  a  oontinuance  of  it,  on  defend- 
ant's application;  finally,  when  it  did  come  to  trial,  counsel 
was  not  present — it  was  tried  in  his  absence;  and  now  he  asks 
for  a  new  trial,  on  the  sole  ground  that  he  forgot  the  case  was 
set  for  trial  on  the  day  it  was  tried,  when,  by  his  own  show- 
ing, had  he  been  present  he  was  not  ready  for  trial,  had  not 
taken  any  testimony,  and  could  not  have  shown  good  ground 
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for  a  continuance.  In  a  word,  counsel  asks  this  appellate 
Court  to  do  for  him  what  a  Court  of  original  jurisdiction,  in 
the  exercise  of  a  wise  discretion  and  knowing  all  the  facts, 
refused  to  do.  In  addition  to  the  cases  cited  in  the  brief  on 
file,  we  beg  to  call  the  attention  of  the  Court  to  the  follow- 
ing: 

In  the  case  of  Davison  v.  Heffron,  81  Vt  689,  counsel  for- 
got the  time  of  trial  and  neglected  to  attend.  Upon  motion 
to  set  aside  the  judgment  the  Court  said, "  It  is  not  the  busi- 
ness of  the  Courts  to  open  anew  a  scene  of  litigation  to  re- 
lieve a  party  of  his  own  gross  carelessness.  To  hold  that  mere 
forgetfidness  of  the  day  of  the  Court  was  a  good  ground  to 
set  aside  a  judgment  woxild  be  fraught  with  evil  conse- 
quences, and  we  think  does  not  come  within  the  spirit  of  the 
law." 

In  the  case  of  Bahcock  v.  Brown,  25  Vt  552,  counsel  for^ 
got  the  day  of  the  Court,  and  Bennet,  J.,  delivering  the  opin- 
ion of  the  Court,  held,  that  the  f orgetfulness  of  the  attorney 
was  negligence,  and  his  negligence  must  be  regarded  as  the 
negligence  of  the  party,  and  refused  to  set  aside  the  judg- 
ment. In  Jones  v.  Leech,  46  Iowa,  186,  defendant  sought  to 
have  a  judgment  vacated  on  the  ground,  among  others,  that 
the  attorney  he  had  employed  had  failed  to  appearand  attend 
at  the  trial.  The  Court  held,  "The  law  regards  the  neglect 
of  an  attorney  as  the  client's  own  neglect,  and  will  give  no 
relief  from  the  consequences  thereof."  (See  cases  cited.)  In 
State  of  Iowa  v.  Elgin,  11  id.,  218,  the  Court  held  that  for- 
getfulness  of  counsel  was  no  excuse. 

In  Field  v.  Maison,  8  Mo.  686,  it  was  held  that  a  judgnxent 
by  default  will  not  be  set  aside  on  account  of  the  mistake  or 
negligence  of  the  defendant's  attorney.  No  distinction  is 
made  between  the  negligence  of  the  party  and  the  negligence 
of  his  attorney.  In  this  Court  in  the  case  of  Bailey  v.  TaaffB, 
29  CaJ.  423,  the  following  principle  was  laid  down:  "Orders 
like  the  present  (setting  aside  judgment)  in  legal  parlance 
rest  very  much  in  the  discretion  of  the  Court  below,  and 
will  not  be  disturbed  by  this  Court  unless  we  are  satisfied 
tliat  the  order  is  so  plainly  erroneous  as  to  amount  to  an 
abuse  of  discretion."  This  same  principle  was  laid  down  in 
the  following  cases:  Roland  v.  Kreyenhagen,  18^Cal.  445; 
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Ilaigkt  v.  Ghreen,  19  id  113;  MulhaUaiid  %.  Heyneman,  id. 
605;  Barrett  r.  OraAam,  iA  632;  Wood[t£ME.r«2  v.  Backus^  20 
id.  137;  Peopfo  v.  O'ConneU,  23  id.  281;  J5r<w«j  v.  Inde- 
pendent  Con,  0.  Jk  S.  Mining  Co.,  29  id.  72;  Coleman  v. 
Mankin,  37  id..  249.  None  of  these  cases  Iiave  ever  been  re- 
versed. The  ease  of  Watson  v.  S.  F.  Jk  H.  B.  R  B.  Co.,  41 
CaL  17,  cited  by  respondent  and  quoted  from  at  some  length 
by  appellant,  in  no  wise  modifies  the  principle  above  sug- 
gested. Very  properly  the  court  says:  "Each  case  must  be 
determined  upon  its  own  peculiar  facts,  for  perhaps  no  two 
cases  will  be  found  to  present  the  same  circumstances  for 
consideration."  In  the  Watson  case  the  parties  were  misled 
by  an  incorrect  publication  of  tiie  time  of  the  commencement 
of  the  suit  appearing  in  a  printed  sheet  regularly  issued  and 
containing  information  of  Court  proceedings  relied  upon  by 
the  business  community. 

In  the  esse  at  bar  the  def  endlmt  had  three  opportunities  of 
trying  his  case,  but  at  neither  time  from  his  own  showing 
was  he  prepared  to  go  to  trial  It  seems  to  us  as  though  this 
case  is  materially  different  from  the  one  where  a  default  had 
been  entered,  for  the  reason  that  more  than  a  year  had 
elapsed  between  the  time  issue  was  joined  and  the  trial, 
during  which  time  the  defendant  could  have  been  prepared 
for  trials  but  that  during  all  of  that  time  no  effort  in  that  di- 
rection was  made.  A  very  strong  case  in  point  is  Ehel  v. 
Swift,  m  CaL  620. 

TheCouET; 

T^e  think  the  Court  below  should  have  granted  the  motion 
to  set  aside  the  judgment.  The  case  is  within  Section  473, 
C.  C.  P.  The  judgment  and  order  are  reversed,  and  the  cause 
is  remanded  for  further  proceedings  with  instructions,  that  a 
new  trial  be  granted. 
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[Ko.  8,432.— Department  Two.] 
Deoember  5,  1882. 

EVERETT  PIERCE  v.  A.  SCHADEN  et  al. 

VSBDICT  AA  TO  MATTERS  WOT  IN  ISSUE— SUBPLUSAOK— -MOTIOK  FOB  JUDG- 
MENT IN  Amount  Exceeding  Verdict.— Action  against  indonera  to  re- 
cover four  hundred  and  sixty-six  dollars  and  thirty-seven  cents,  and 
intei^est  due  on  a  promissory  note,  the  execution  of  which  was  admitted. 
Under  the  pleadings  the  only  issues  for  the  jury  were  as  to  presentation, 
demand,  refusal  to  pay,  and  notice.  The  jury  returned  a  verdict  in  the 
following  form:  "We,  the  jury  in  the  above  entitled  cause,  find  for  the 
plaintiff,  and  assess  his  damages  at  the  sum  of  two  hundred  and  ninety- 
four  dollars  and  fifty  cents.  *'  The  plaintiff  moved  for  judgment  for  the 
amount  of  the  note  and  interest,  which  motion  was  denied,  and  judg- 
ment was  entered  for  the  amount  named  in  the  verdict. 
Held:  The  plaintiff  was  entitled  to  his  motion.  The  jury  had  nothing  to 
do  with  matters  not  in  issue,  and  a  verdict  referring  to  such  matters  is, 
so  far,  suiplusage.  So  far  as  the  verdict  related  to  matters  in  issue,  it 
was  in  favor  of  plaintiff.  The  Court  should  have  computed  the  amount 
due  on  the  note  for  principal  and  interest,  and  rendered  judgment  ac- 
cordingly. 

Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Sacramento.    Densok,  J. 

Action  on  promissory  note.  The  note  was  given  for  the 
sum  of  five  hundred  dollars,  with  interest  at  one  and  one 
fourth  per  cent  per  month,  from  February  24,  1876,  until 
paid.  The  complaint  admitted  the  payment  of  the  interest  to 
May  24, 1876,  and  also  a  payment  of  two  hundred  and  five 
dollars  and  fifty  cents,  on  September  10, 1878.  The  prayer 
of  the  complaint  was  for  judgment  for  the  sum  of  four  hun- 
dred and  sixty-six  dollars  and  thirty-seven  cents,  and  interest 
thereon,  from  September  10, 1878,  according  to  the  terms  of 
the  note,  and  for  costs.  The  amount  claimed  at  the  time  to 
be  due  and  for  which  the  plaintiff  moved  the  Court  to  give 
judgment  was  the  sum  of  seven  hundred  and  ten  dollars. 
After  the  denial  of  his  motion  plaintiff  filed  a  bill  of  excep- 
tions and  took  this  appeal  The  other  facts  are  stated  in  the 
opinion  of  the  Court. 

i.  S.  Taylor,  for  Appellant. 

The  verdict  of  the  jury  on  matters  not  in  issue  is  mere 
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surplusage,  and  should  be  disregarded.  (O'Brien  v.  Palmer, 
49  111.  74;  Austin  v.  Jones,  GUin.  (Va.)  356-7;  Vin.  Abr.  736; 
Tevia  v.  Hicksy  41  Gal.  127;  Fitzpatrick  v.  Himmelmann,  48 
id.  588;  Bertedict  v.  Bray,  2  id.  254;  4  B.  Monroe  (Ky.),  6; 
Proffatt  on  Jury  Trial,  §445;  G.  G.  P.,  §656;  Wat8<m  v. 
Damon,  64  GaL  278;  McLaughlin  v.  Kelly,  22  GaL  220.) 

Freeman  &  Bates,  for  Respondent  Schaden. 

The  only  point  made  by  the  plaintiff  is  that  the  verdict 
was  upon  a  matter  not  in  issue,  and  should  be  disregarded. 
But  there  were  three  questions  in  issue,  viz.:  whether  the 
note  was  presented  and  payment  of  the  whole  or  any  part 
demanded;  whether  payment  of  the  whole  or  any  part  waa 
ever  refused  by  Gardener,  and  whether  defendant  had  notice 
of  any  presentment,  demand,  or  refusal.  Under  these  issues 
it  might  have  appeared,  either  from  plaintiff's  or  defendants* 
evidence,  that  payment  of  a  part  only  of  the  note  had  been 
demanded,  or  that  plaintiff's  notice  of  dishonor  to  defendants 
had  stated  that  only  a  part  of  the  note  remained  unpaid,  or 
that  plaintiff  had  notified  defendants  that  he  should  look  to 
them  for  the  payment  of  some  sum  less  than  two  hundred 
and  ninety-four  dollars  and  fifty  centa  In  either  of  these 
cases  jud^gment  could  have  gone  for  plaintiff  only  for  the 
amount  for  which  he  demanded  payment,  or  for  the  amount 
which  he  notified  defendants  ^remained  unpaid.  Or  it  may 
be  that,  at  the  trial,  plaintiff  consented  to  have  payments 
allowed  which  were  made  pendente  lite  or  otherwise,  notwith- 
standing they  were  not  pleaded.  If  such  evidence  had  been 
offered  or  such  consent  given,  it  would  not  appear  in  the 
judgment  roll  The  verdict  of  the  jury  ought  to  be  presumed 
to  be  right,  as  long  as  the  plaintiff  does  not  choose  to  attack 
it  by  any  statement  of  the  evidence  or  proceedings.  It  may 
be  urged  that  because  the  jury  found  for  the  plaintiff  as  to 
part,  it  ought  to  be  deemed  to  have  found  for  him  as  to  the 
whole.  With  like  force  it  may  be  said  that  the  jury  found 
for  defendants  as  to  part  of  the  claim,  and  therefore  it  must 
be  that  they  found  there  was  no  demand,  notice,  etc.,  for 
otherwise  their  finding  should  have  been  for  the  whole.  The 
defendants  might  as  well  move  for  a  judgment  wholly  exon- 
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crating  them,  as  for  the  plaintiff  to  move  for  a  judgment  for 
the  whole  sum  claimed  by  him. 

The  amount  of  recovery  must  always  be  found  by  the  jury, 
and  there  is  no  authority  for  judgment  for  any  other  amount 
(C.  C.  P.,  §  626;  Watson  v.  Damon,  54  CaL  278.) 

It  is  evident  that  the  jury  did  not  intend  to  find  a  verdict 
for  seven  hundred  and  ten  dollars,  and  it  is  probable  that 
rather  than  do  so  they  would  have  found  for  the  defendant. 
Neither  party  has  considered  it  safe  to  attack  the  finding, 
nor  to  move  for  a  new  trial.  This  Court  ought  not  to  assume 
the  province  of  the  jury  and  direct  judgment  for  seven  hun- 
dred and  ten  dollars.  Neither  ought  this  Court  to  direct  a 
new  trial,  for  that  has  not  been  sought  by  either  party. 

The  CouKT: 

This  was  an  action  against  indorsers  to  recover  the  amount 
due  for  the  principal  and  interest  of  a  promissory  note.  The 
answer  denied  the  presentation  of  the  note  to  the  maker,  the 
demand  of  payment,  the  refusal  to  pay,  and  notice  of  pre- 
s^itation,  demand,  and  refusal  There  was  no  denial  of  the 
execution  or  indorsement  of  the  note,  and  no  plea  of  pay- 
ment. There  was,  therefore,  no  issue  to  go  to  the  jury  ex- 
cept as  to  presentation,  demand,  refusal  to  pay,  and  notice. 
The  jury  returned  a  verdict  in  the  following  form:  "  We,  the 
jury  in  the  above  entitled  cause,  find  for  the  plaintiff,  and  as- 
sess his  damages  at  the  sum  of  two  hundred  and  ninety-four 
dollars  and  fifty  centa"  The  plaintiff  moved  for  judgment 
for  the  amount  of  the  note  and  interest,  which  motion  was 
denied,  and  judgment  was  entered  for  the  amount  named  in 
the  verdict.  The  plaintiff  was  entitled  to  his  motion.  The 
jury  had  nothing  to  do  with  matters  not  in  issue,  and  a  ver- 
dict referring  to  such  matters  is,  so  far,  surplusage.  So  far 
as  the  verdict  related  to  matters  in  issue,  it  was  in  favor  of 
plaintiff.  The  Court  should  have  computed  the  amount  due 
on  the  note  for  principal  and  interest,  and  rendered  judgment 
accordingly. 

Judgment  vacated  and  cause  remanded,  with  instructions 
to  make  computation  and  render  judgment  in  accordance 
with  this  opinion. 
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[No.  7,384— Department  Two.] 
Decembers,  1882. 

R.  TIERNAN  u  HIS  CREDITORS. 

KsTDCATE  OF  Value  IN  Declaratiok  OF  HoMX8TBAi>. -^Appeal  by  creditor 
from  an  order  in  insolvent  proceedings  setting  apart  a  homestead  to  the 
insolvent.  In  the  declaration  of  homestead,  the  Yalne  of  the  premises 
was  stated  to  be  eight  thoosand  dollars. 
Held:  On  the  authority  of  Ham  y.  Santa  Rom  Bank,  10  P.  G.  L.  J.  411, 
the  objection  to  the  order  on  this  ground  can  not  be  maintained. 

DouBLE-Ts:«EM£NT  HousE  AS  A  HOMESTEAD. —The  premises  consisted  of  a 
lot  of  land  in  San  Francisco,  thirty-five  feet  in  width  and  one  hundred 
and  twenty-two  and  one  half  feet  in  depth,  which  with  the  improvements 
were  of  the  value  of  eight  thousand  dollars.  Upon  the  land  was  a  doable 
house  intended  for  two  families.  The  insolvent  never  occupied  more 
than  the  southerly  half  of  the  same — the  other  half  has  always  been  and 
is  occupied  by  his  tenants.  The  double  house  has  two  distinct  entrances, 
and  there  is  no  connection  between  the  two  tenements  by  which  a  person 
can  go,  within,  from  one  house  to  the  other. 
JIM:  The  Court  erred  in  setting  apart  as  a  homestead  that  portion  of  the 
premises  not  occupied  by  the  insolvent. 

Objection  to  be  Made  in  Court  Below. — Objection  by  the  insolvent  to  the 
right  of  creditors  toxsontest  the  setting  apart  of  a  homestead  to  him  on 
the  ground  that  they  had  not  proved  their  claims,  must  be  made  in  tlie 
Court  below;  if  not,  it  is  too  late  to  raise  the  objection  in  the  Supreme 
Court. 

MoRTQAGE  ON  HOMESTEAD  OF  INSOLVENT.— At  the  time  the  homestead  was 
set  apart  by  the  Court  below  to  the  insolvent  the  property  was  incum- 
bered by  a  mortgage  to  the  German  Savings  and  Loan  Society  of  San 
Francisco,  upon  which  there  was  due  the  sum  of  three  thousand  dollars. 
The  Court  in  the  order  setting  apart  the  homestead  found  its  value  to  be 
not  more  than  five  thousand  dollars  exclusive  of  incumbrances  thereon: 
Held:  The  existence  of  a  mortgage  on  the  premises  in  this  case  is  no  element 
in  the  ascertainment  of  the  property  to  be  set  apart  as  a  homestead  or  of 
its  value. 

Appeal  by  contestants  from  an  order  of  the  Superior  Court, 
of  the  City  and  County  of  San  Francisco,  setting  apart  a 
homestead  to  the  insolvent  debtor.    Halsey,  J. 

Proceeding  in  insolvency.  On  the  twenty-seventh  day  of 
April,  1880,  Richard  Tieman  filed  in  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  his  petition  in  insol- 
vency, under  the  provisions  of  "An  Act  for  the  relief  of  in- 
solvent debtors  and  protection  of  creditors,  approved  May  4, 
1852,"  and  the  Acts  amendatory  thereof  and  supplemental 
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thereto.  On  the  eighth  day  of  July,  1880,  the  said  Richard 
Tieman  applied  to  the  Court  to  exempt  and  set  apart  for  the 
use  and  benefit  of  himself,  the  real  property  described  in  the 
declaration  of  homestead;  which  was  made  and  filed  by  him 
for  record  March  1, 1880.  Davis  &  Cowell,  the  appellants, 
who  were  creditors  of  said  insolvent,  filed  their  opposition  to 
said  petition  upon  the  grounds  that  the  premises  asked  to  be 
set  apart  were  of  greater  value  than  five  thousand  dollars ; 
that  the  house  upon  the  land  claimed  was  a  double  tenement, 
one  half  only  of  which  was  occupied  by  Tieman,  and  the  other 
half  was  by  him  rented  and  occupied  by  his  tenant  when  he 
filed  his  declaration  and  ever  since,  and  there  was  a  separate 
entrance  to  eax;h  tenement,  and  no  means  of  communication 
between  them ;  that  the  alleged  declaration  of  homestead  which 
Tieman  claimed  to  have  filed  on  March  1, 1880,  did  not  com- 
ply with  the  laws  of  the  State  providing  for  the  making  and 
recording  of  a  homestead  declaration.  The  matter  was  heard 
and  tried  upon  affidavits,  which  were  submitted  without  ob- 
jection, and  the  homestead  declaration  of  Tieman.  This  dec- 
laration recites  the  cash  value  of  the  premises  claimed,  to  be 
eight  thousand  dollars.  An  exception  to  the  introduction  of 
this  declaration  in  evidence  was  reserved  by  the  opposing 
creditors.  The  only  evidence  as  to  the  character  of  the  house 
upon  the  premises  claimed  as  a  homestead  was  the  affidavit  of 
Isaac  E.  Davis,  which  stated  that  it  was  a  double  house,  in- 
tended for  two  families;  that  Tieman  never  occupied  but  one 
half  of  it,  and  the  other  half  had  always  been  and  then  was 
occupied  by  a  tenant  of  Tieman ;  that  the  building  had  sep- 
arate entrances,  and  there  were  no  means  of  communication 
between  the  tenements  inside. 

In  the  petition  of  the  insolvent  for  the  order  it  was  shown 
that  the  property  was  incumbered  by  a  mortgage  to  the  Ger- 
man Savings  and  Loan  Society  of  the  City  and  County  of 
.  San  Francisco,  and  that  there  was  then  due  on  the  mortgage 
the  sum  of  three  thousand  dollars.  The  Court  granted  the 
petition,  and  made  an  order  setting  apart  the  property  claimed 
as  a  homestead.  In  its  order  the  Court  recited  "that  the 
property,  together  with  the  improvements  thereon,  is  of  the 
value  of  not  more  than  five  thousand  dollars  exclusive  of  in- 
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cumbrances  thereon."    The  conteataats  excepted  to  the  order, 
acid  filed  their  bill  of  exceptions. 

PUlebury  &  Titus,  for  Appellants. 

The  pretended  declaration  of  homestead  stated  the  value 
of  the  premises  claimed  to  be  eight  thousand  (dollars,  and  was 
fatally  defective  for  that  reason.  (Ham  v.  Santa  Rosa  Bank, 
10  P.  C.  L  J.  411 ;  Ashley  v.  Olmstead,  54  Cal.  616.)  In  no 
event  was  Tieman  entitled  to  hold  as  a  homestead  more  than 
the  half  of  the  premises  upon  which  he  lived — the  south  half — 
and  the  Court  erred  in  setting  apart  both  tenements ;  actual 
residence  in  both  tenements  was  essential  to  enable  him  to 
impress  upon  them  the  condition  of  a  homestead.  (Av^ker  v. 
McCoy,  66  CaL  624;  Estate  of  H&wry  Reck,  Myrick's  Pro. 
Bq).  69.) 

John  if.  B.  Wilkins,  for  Respondent. 

The  question  of  the  validity  of  a  declaration  of  homestead 
which  states  the  value  of  the  premises  claimed  to  be  eight 
thousand  dollars,  is  before  this  Court  in  the  case  of  Ham  v. 
Santa  Rosa  BanJc,  The  real  property  described  in  the  decla- 
ration of  homestead  is  a  dty  lot  thirty-fiVe  feet  front  by  one 
hundred  and  twenty-two  feet  six  inches  deep ;  the  building, 
and  the  only  one,  erected  upon  which  is  so  constructed  that  it 
can  be  used  as  one  dwelling,  or  as  two  tenements,  and  is 
covered  by  one  roof;  it  is  claimed,  therefore,  that  only  one 
half  of  the  building  is  exempt — ^the  half  occupied  by  the  in- 
solvent at  the  time  of  filing  his  petition  in  insolvency.  The 
homestead  consists  of  the  dwelling-house  in  which  the  daimant 
resides,  and  the  land  on  which  the  same  is  situated,  selected 
as  in  this  title  provided.     (Civil  Code,  §  1237.) 

No  limitations  are  imposed  by  the  Legislature  upon  the  use 
which  shall  be  made  of  the  homestead,  nor  does  the  owner 
forfeit  the  benefit  of  his  exemption  by  devoting  some  portion 
of  the  building  to  another  use  than  a  mere  residence  of  his 
family.  (Thompson  on  Homesteads,  §  137 ;  PJielps  v.  Rooney, 
9  Wis.  70;  Smith  v.  Stewart,  13  Nev.  65 ;  Ackley  v.  Cham- 
berlain,  16  CaL  181 ;  Ombaum  v.  His  Creditors,  10  P.  C.  L. 
J.  225.) 

Digitized  by  VjOOQIC 


Dec  1882.]         Tiebnan  v.  His  Creditobs.  289 

The  Court: 

This  i3  an  appeal  from  an  order,  in  insolvent  proceedings, 
setting  apart  a  homestead  to  the  insolvent. 

1.  The  declaration  of  homestead  stated  the  value  of  the 
premises  to  be  eight  thousand  dollars.  The  objection  to  the 
order  on  this  ground  is  disposed  of  by  the  opinion  of  this 
Court  in  Ham  v.  The  Santa  Rosa  Bank,  10  P.  C.  L.  J.  411. 

2.  The  premises  consist  of  a  lot"  or  parcel  of  land  thirty-five 
feet  wide,  fronting  on  Mission  Street,  in  the  City  and  County 
of  San  Francisco,  by  one  hundred  and  twenty-two  and  a  half 
feet  deep,  which,  with  the  improvements,  are  of  the  value  of 
eight  thousand  dollars.  Upon  the  land  is  a  double  house,  in- 
tended for  two  families;  Tieman  never  occupied  more  than 
the  southerly  half  of  the  same — the  other  half  has  always 
been  and  is  occupied  by  his  tenants.  The  double  house  )ias 
two  distinct  entrances,  and  there  is  no  connection  between  the 
two  tenements  by  which  a  person  can  go,  within,  from  one 
house  to  the  other.  Under  such  circumstances,  the  Court 
erred  in  setting  apart  that  portion  of  the  premises  not  occu- 
pied by  Tieman.  "The  homestead  consists  of  the  dwelling- 
house  in  which  the  claimant  resides,  and  the  land  on  which 
the  same  is  situated."  (C.  C,  §1237.)  In  this  case, 
the  claimant  did  not  reside  in  the  structure  which  was  occu- 
pied by  his  tenants.  The  facts  of  this  case  are  widely  different 
from  the  case  of  a  person  residing  in  a  building  and  renting  a 
portion  or  portions  of  it  to  roomers  or  lodgers. 

3.  Objection  is  made  to  the  creditors  being  heard  in  this 
matter,  before  they  shall  have  proved  their  debts.  It  might 
be  said  that  the  petitioner  himself,  having  put  their  names  in 
his  list  of  creditors,  is  estopped  from  making  the  objection; 
but  it  is  enough  to  say  that  the  matter  was  heard  in  the 
Court  below  without  this  objection  being  made,  and  it  is  too 
late  to  make  it  here  for  the  first  time. 

4.  The  existence  of  a  mortgage  on  the  premises  in  this  case 
is  no  element  in  the  ascertainment  of  the  property  to  be  set 
apart  as  a  homestead  or  of  its  value. 

Order  reversed  and  cause  remanded  for  proceedings  in  ac- 
cordance with  this  opinion. 
Cal.  Reps.  LXII— 10 
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[No.  8,693.— Department  Two.] 
'  December  6,  1882. 

ANNIE  R  VALLEAU  v.  SUPERIOR  COURT  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Statement  on  AFPBAi->SSTrLBMSRT— MANi>Ain78L— Mandamns  to  a  Jadgor 
of  a  Superior  Coart  to  compel  him  to  settle  a  statement  on  appeal  to  this 
Court  The  proposed  statement  waa  made  up  of  the  Reporter's  notesi 
taken  at  the  trial  and  written  out  id  long  hand. 
BM:  This  is  not  the  proper  manner  in  which  a  bill  of  exceptions  or 
statement  on  appeal  should  be  prepared,  and  the  Court  will  not  sanction 
such  a  practice.    Writ  denied. 

Application  for  writ  of  mandamus  to  Chas.  Halset, 
Judge  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco. 

Sever cmce,  Travera  Jk  HorrMower,  for  Plaintifil 

Geo.  D.  Shadbov/me,  for  Defendant 

The  Court: 

This  is  an  application  for  a  writ  of  mandamus,  to  compel 
the  respondent,  who  is  a  Judge  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  to  settle  a  statement  on 
appeal  to  this  Court  Several  reasons  are  assigned  for  the  re- 
fusal of  the  Judge  to  settle  the  statement,  only  one  of  which 
will  be  noticed,  as  that  is  sufficient  to  sustain  the  respond- 
ent's action  in  the  case. 

The  proposed  statement  is  made  up  of  the  reporter's  notes, 
taken  at  the  trial  and  written  out  in  long  hand.  This  is  not 
the  proper  maimer  in  which  a  bill  of  exceptions,  or  statement  on 
appeal,  should  be  prepared,  and  we  will  not  sanction  such  a 
practice.  It  has  been  justly  condemned  in  several  cases  {People 
T.  OeUy,  49  Cal.  684;  Coddwdl  v.  Parka,  60  id.  602),  and  this 
case  comes  within  the  rule  therein  laid  down. 

Writ  denied 
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[No.  10,772.— In  Bank.] 

December  9, 1882.  ^ 

THE  PEOPLE  V.  JAMES  HOPR 

ComnTMENT— SsTiTKO  AsiDE  Ikto&mation— Peop2e  ▼.  Smithy  59  CaL  365, 
affirmed  on  these  points. 

BuBOLAsr—- MisooKDUCT  OF  JuBT.— The  bare  fact  of  a  juror  having  visited 
daring  the  trial,  the  premises  where  it  was  alleged  that  the  defendant  had 
committed  the  crime  of  barglary,  is  not  snfficient  groand  for  discharging 
the  jury. 

BirBOLART— Instkumsnts  of  Cbhob — ^EviDENCS.— The  defendant  was  charged 
with  burglary  for  entering  the  honse,  room,  shop,  warehouse,  store, 
and  building  of  S.,  with  intent  then  and  there  to  commit  larceny,  and 
was  convicted  of  attempting  to  commit  the  crime.  It  appeared  that 
S.  owned  the  building,  and  that  he  occupied  the  first  floor  as  a  banking 
office  and  rented  the  second  and  third  floors  to  tenants;  that  in  conse- 
quence of  the  discovery  of  supposed  indications  of  a  design  on  the  part  of 
some  person  or  persons  to  force  an  opening  into  the  vault  of  the  bank 
located  in  said  building,  certain  police  officers  had  been  stationed  where 
they  could  readily  detect  any  one  entering  the  building  on  the  night  of 
the  arrest  of  the  defendant,  and  that  the  defendant  entered  the  building 
and  was  arrested  on  the  second  floor  in  a  closet;  and  from  an  inspection 
of  the  premises,  it  appeared  that  in  a  closet  over  the  bank  vault  a  trap- 
door about  two  feet  wide  and  two  and  a  half  feet  long  had  been  sawed 
out  of  the  floor  and  then  fastened  down  with  screws,  so  that  it  nught  be 
opened  without  making  much,  if  any,  noise;  and  under  the  trap-door  and 
on  top  of  the  vault  there  was  found  a  large  quantity  of  burglar's  tools 
and  a  hole  in  the  vault  of  the  depth  of  two  feet;  and  other  tools,  of  a  sim- 
ilar character,  were  found  iu  the  defendant's  trunk  in  a  room  occupied  by 
him  in  San  Francisco. 
Held:  The  tools  found  in  the  excavation  over  the  vault  and  also  those  found 
in  the  appellant's  trunk  were  admissible  in  evidence. 

Id. — Id. — Id. — ^The  Court,  over  the  objection  of  the  defendant,  permitted  a 
witness  to  exhibit  in  the  presence  of  the  jury  a  cylindrical  steel  bar  about 
half  an  inch  in  diameter  and  about  eight  inches  long,  which  he  (the  wit- 
ness) said  he  had  made  for  the  purpose  of  screwing  upon  it  the  said 
coupling  or  sockets,  one  of  which  was  found  in  the  hole  over  the  bank 
vault  and  the  other  in  the  trunk  of  the  defendant;  but  the  bar  referred 
to,  had  not  previously  been  offered  in  evidence,  and  the  counsel  for  the 
prosecution  stated  that  they  did  not  intend  to  offer  it. 
Held:  The  object  of  screwing  **said  coupling  or  sockets"  upon  the  bar  is 
not  stated,  nor  to  us  apparent;  still,  in  support  of  the  correctness  of  the 
ruling  of  the  Court  below,  we  are  bound  to  presume,  unless  the  contrary 
appears,  that  the  object  was  a  legitimate  one. 

Id, — EviDSNCX. — A  witness  was  permitted  to  testify  over  the  objection  of  the 
defendant,  that  a  short  time  prior  to  the  date  of  the  alleged  offense  the 
defendant  called  himself  by  an  cUitu  name.  Held:  The  objection  to  the 
testimony  was  properly  overruled. 
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• 

Id. — IN8TRUOTION6.— It  is  not  error  for  the  Court  to  refuse  an  inetmctioii 
which,  in  effect,  it  has  already  given  or  afterwards  gives. 
^  Id« — Id. — Attempt. — ^The  Court  instructed  the  jury :  "If  the  jury  find  from 
the  evidence  beyond  a  reasonable  doubt,  that  the  defendant  did  at  the 
time  charged  in  the  information  intend  and  attempt  to  enter  the  hous6, 
room,  apartment,  building,  etc.,  described  in  the  information,  ol  said  0. 
S.,  then  in  his  occupancy,  with  the  intent  to  commit  larceny  therein, 
and  did  some  aei  to  carry  oni  said  aitempt^  but  was  anticipated  in  his  said 
attempt^  and  before  the  alleged  entry  was  completed  or  consummated, 
and  before  said  larcenous  attempt  was  carried  out,  and  was  interrupted, 
prevented,  and  anticipated  in  said  attempt,  while  in  or  about  the  act  of 
carrying  it  out,  by  outside  agencies,  and  against  his  will  and  consent, 
and  if  you  find  that  he  had  not  alone  made  preparations /or  Mid  attempt, 
but  was  directly,  at  the  time  of  said  prevention,  engaged  in  making 
movements  towards  consummating  siuch  an  attempt,  then,  and  in  such  case 
only,  you  can  find  the  defendant  guilty  of  an  attempt  to  commit  burglary 
in  the  first  degree,  if  the  attempt  was  made  between  sunset  and  sun- 
rlBe ;  of  burglary  in  the  second  degree  if  it  were  made  between  the  hours 
of  sunrise  and  sunset.  •  «  •  «  •  If  you  find  that  he  had  not  alone 
made  preparations  for  said  aitempt,  but  was  directly,  at  the  time  of  said 
prevention,  engaged  in  making  movements  toward  consummating  such 
an  attempt,  then,  and  in  such  case  oniy,  you  can  find  the  defendant  guilty 
of  an  attempt  to  commit  burglary." 

'  Held:  It  is  difficult  to  uphold  such  an  instruction  as  this,  and  if  the  evi- 
dence in  regard  to  the  acts  of  the  defendant  was  of  a  character  to  render 
it  doubtful  whether  he  was  making  preparations  for  an  attempt  to  com- 
mit burglary,  the  difficulty  would  be  greatly  enhanced,  if  not  quite 
insurmountable.  As  it  is,  the  jury  could  not  have  been  misled  by  the 
instruction  to  the  prejudice  of  the  defendant. 

Id, — ^Id. — ^The  Court  instructed  the  jury :  "If  you  believe  from  the  evidence, 
beyond  a  reaffonable  doubt,  that  the  stairs,  hall-way,  privy-room  and 
water-closet,  and  closet  under  the  stairs,  spoken  of  in  the  evidence,  were 
at  the  time  of  the  alleged  entry  in  the  occupancy  of  S.  named  in  the  in- 
formation, and  that  the  defendant  entered  in  and  upon  such  occupancy, 
as  charged  in  the  information,  with  intent  to  commit  larceny  in  any  part 
of  the  house  or  building  of  said  S.,  then  in  his  occupancy,  then  it  is  your 
.  duty  to  find  the  defendant  guilty.*'  And  on  appeal  it  was  urged,  that 
the  exception  to  this  instruction  should  have  been  sustained  on  the  ground 
that  there  x^as  no  internal  communication  between  the  part  of  the  build* 
ing  entered  and  that  in  which  it  was  alleged  that  the  defendant  intended 
to  conmiit  larceny." 
Held:  In  order  to  justify  the  verdict,  it  is  not  necessary  that  the  evidence 
should  show  that  the  defendant  effected  an  entrance  into  any  part  of 
the  building;  proof  of  an  attempt  is  sufficient;  but,  were  it  otherwise, 
there  would  be  no  difficulty  in  holding  that  an  entrance  effected  through 
a  trap-door  leading  from  the  second  floor  of  the  building  to  the  vault 
located  in  the  banking-office  of  S.  would  constitute  an  entry  into  the 
occupation  of  S. 

Id.— Id.— AflsimmoN  ov  Fact.— The  instruction  does  not  assume  that  S. 
was  in  the  occupancy  of  any  part  of  the  building. 
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Id.^Id.— PofiSEflSiON  ov  Bttbolars'  Tooui,— There  w«i  not  error  in  the 
Court's  refneing  to  give  the  inBtruction  which  it  wm  asked  to  give  in  re- 
gard to  the  weight  which  the  jury  might  attach  to  the  circumstance  of ' 
burglars'  tools  having  been  found  in  the  defendant's  possession  at  or 
about  the  time  of  the  alleged  commission  of  lAie  crime  with  which  he 
was  charged.  The  instruction  refused  did  not  accord  to  the  circumstance, 
when  considered  in  connection  with  the  other  drcumatanoes  of  the  case, 
all  the  weight  to  which  it  was  entitled. 

Appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco.    Fbeelon,  X 

Barham  Jk  Coogan,  for  Appellant, 

A.  L.  Hart,  Attorney-General,  for  Bespondeni 

Shabpstein,  J.: 

The  question  presented  by  the  first  point  in  appellant's 
brief,  as  we  view  it,  does  not  differ  materially  from  that  upon 
which  this  Court  passed  in  People  v.  Smith,  59  CaL  365,  and 
we  are  satisfied  with  the  views  therein  expressed. 

We  do  not  think  that  the  bare  fact  of  a  juror  having  vis- 
ited, during  the  trial,  the  premises  where  it  was  allied  that 
the  defendant  had  committed  the  crime  of  burglary,  was  a 
sufficienl;  ground  for  discharging  the  jury.  From  the  facts 
before  us  we  are  unable  to  see  how  the  case  of  the  defend* 
ant  could  possibly  have  been  prejudiced  thereby. 

For  the  purpose  of  proving  that  the  defendant  had  burgla- 
riously entered  the  building  described  in  the  information,  with 
the  intent  to  commit  larceny  therein,  witnesses  were  intro- 
duced by  the  prosecution,  who  testified  in  substance,  that'  in 
consequence  of  the  discovery  of  supposed  indications  of  a 
design  on  the  part  of  some  person  or  persons  to  force  an  open- 
ing into  the  vault  of  the  bank  located  in  said  building,  certain 
police  officers  had  been  stationed  where  they  could  readily 
detect  any  one  who  should  enter  said  building,  on  the  night 
of  the  arrest  of  the  defendant  One  of  said  officers  testified 
that  about  nine  o'clock  p.  M.,  he  saw  the  defendant  and  another 
person  enter  said  building;  and  another  officer,  who  was 
stationed  inside  of  the  building,  testified  that  about  the  same 
time  he  heard  parties  coming  up  the  ctairs  in  said  buildings 
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and  soon  afterwards  he  saw  the  defendant  on  the  second  floor 
of  it  inside  a  doorway  leading  to  a  closet,  where  he  was  arrested. 
This  witness  further  testified  that  before  he  became  aware  of 
the  entrance  of  any  other  persons  than  himself  and  two  other  ' 
officers,  who  had  been  stationed  inside  the  building  with  him, 
he  inspected  the  closets  on  the  second  floor  and  found  that  the 
doors  of  them  were  locked.  But  that  after  the  entrance  of 
persons  other  than  himself  and  said  officers,  he  found  the  door 
of  one  of  the  closets  ''sprung  open,  and  behind  the  door  close 
to  the  partition  •  *  •  a  large  sledge  hammer  wrapped 
in  paper  and  also  a  handle  wrapped  in  papers,"  which  were 
not  in  the  hall  when  the  witness  first  inspected  it.  A  further 
inspection  of  the  premises  revealed  the  following  facts:  In  a 
closet  over  the  bank  vault  a  trap-door  about  two  feet  wide 
and  tVo  and  a  half  feet  long  had  been  sawed  out  of  the  floor, 
and  then  fastened  down  with  screws  so  that  it  might  be  opened 
without  making  much,  if  any,  noise.  On  opening  it  the  wit- 
nesses found  beneath  it  and  on  the  top  of  the  vault  a  large 
quantity  of  tools,  and  a  hole  in  the  vault  of  the  depth  of  two 
feet  which  had  been  made  by  the  removal  of  bricks,  which 
had  been  deposited  between  the  walls  of  the  room  and  the 
vault.  The  tools  found  on  the  vault  were  adapted  to  the  kind 
of  work  that  was  evidently  being  prosecuted  upon  it,  and 
other  tools  of  a  similar  character  were  found  in  the  defend- 
ant's trunk  in  a  room  occupied  by  him  in  San  Francisco.  To 
the  introduction  of  the  tools  f  oimd  upon  the  vault  and  to  those 
foimd  in  the  defendant's  trunk  objections  were  made  by  the 
defendant's  counsel  The  objections  were  overruled  and  ex- 
ceptions were  taken,  upon  which  we  are  asked  to  pass. 

"  The  implements  found  in  the  excavation  over  the  vault," 
say  the  appellant's  counsel,  "were  improperly  admitted  in  ev- 
idence because  there  was  no  evidence  showing  or  tending  to 
show  that  any  of  them  belonged  to  or  had  been  -in  the  pos- 
session of  the  defendant,  or  were  in  any  way  connected  with 
him."  If  such  evidence  was  a  necessary  prerequisite  to  the 
introduction  of  the  implements  to  which  counsel  refer,  their 
exception  was  doubtless  well  taken.  But  these  implements 
were  not  offered  in  evidence  until  the  witness,  by  whom  they 
were  discovered,  had  testified,  without  objection,  to  the  fact 
of  having  found  implements  of  a  similar  description,  "in  the 
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excavation  over  the  vault,"  and  if  that  testimony  was  admis- 
sible, of  which  we  entertain  no  doubt,  we  are  unable  to  con- 
ceive upon  what  ground  the  production,  identification,  and 
introduction  of  the  implements  themselves  in  evidence  could 
be  objectionable. 

The  objection  to  the  admission  in  evidence  of  the  imple- 
ments found  in  the  appellant's  trunk  is  based  on  the  ground  that 
"  they  were  not  used  in  the  perpetration  of,  or  in  the  attempt 
to  perpetrate,  the  offense  charged/*  And  that  "  if  they  were 
burglaxs'  tools  then  they  were  evidence  of  another  crime." 
There  was  evidence,  however,  which  tended  to  prove  that 
burglars'  tools  had  been  "  used  in  the  perpetration,  or  in  the 
attempt  to  perpetrate,  the  offense  charged,"  and  that,  coupled 
with  the  fact ''  that  the  defendant  was  in  the  vicinity  at  or 
about  the  time  the  burglary  was  committed  "  furnished  a  suf- 
ficient ground  for  the  introduction  of  evidence  to  show  "  the 
possession  by  the  defendant,  at  or  about  that  time,  of  corre- 
sponding tools."    {People  v.  WiiUera,  29  CaL  658.) 

Among  the  articles  exhibited  in  the  presence  of  the  jury 
was  "  a  cylindrical  steel  bar  about  half  an  inch  in  diameter 
and  about  eight  inches  long,  which  he  (the  witness  exhibiting 
it)  said  he  had  made  for  the  purpose  of  screwing  upon  it  the 
said  coupling  or  sockets  "—one ,  of  which  was  found  in  the 
hole  over  the  bank  vault  and  the  other  in  th^  trunk  of  the 
defendant.  The  Court,  against  the  objection  of  the  counsel 
of  appellant,  permitted  the  witness  "  to  make  experiments  in 
the  presence  of  the  jury  with  the  couplings  or  sockets  attached 
to  said  cylindrical  bar."  The  ground  of  the  objection  was 
that  the  cylindrical  bar  was  not  in  evidence.  It  had  not  been 
formally  offered  in  evidence,  and  the  counsel  for  the  prosecu- 
tion stated  that  they  did  not  intend  to  offer  it  in  evidence. 
But  the  witness  had  exhibited  it  on  the  witness  stand,  and 
had  stated  that  he  had  it  made  for  the  puipose  of  screwing 
"  said  coupling  or  sockets  "  upon  it  The  object  of  screwing 
"  said  coupling  or  sockets "  upon  it  is  not  stated,  nor  to  us 
apparent  Still,  in  support  of  the  correctness  of  the  ruling  of 
the  Court  below  we  are  bound  to  presume,  unless  the  contrary 
appears,  that  the  object  was  a  legitimate  one.  Perhaps  the 
use  to  which  the  coupling  or  sockets  might  be  put,  could  be 
made  more  clear  by  screwing  them  upon  said  cylindrical  bar. 
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It  was  not  objected  that  the  witness  was  not  an  expert,  and 
we  are  unable  to  determine  from  anything  before  us  that  it 
was  not  necessary  for  him  to  use  said  cylindrical  bar  in  order 
to  elucidate  and  illustrate  clearly  the  character  of  the  "  coup- 
ling or  sockets "  which  had  been  admitted  in  evidence.  It 
was  not  only .  proper,  but  of  the  first  importance,  that  the 
prosecution  should  show  that  the  implements  found  on  the 
vault,  and  in  the  appellant's  trunk,  were  "burglars'  tools." 
And  we  must  presume  that  it  was  for  that  or  some  other 
legitimate  object  that  the  witness  was  permitted  to  experi- 
ment with  some  of  them  in  the  presence  of  the  jury,  and  that 
he  was  allowed  to  use  an  instrument  of  his  own  for  the  pur- 
pose of  making  the  experiment  better  understood  than  it 
otherwise  would  be.  The  objection  to  the  question  put  to  the 
witness  Aiken  was  properly  overruled. 

The  Court  refused  to  give  the  following  instruction,  which 
the  defendant  requested  to  have  given  to  the  jury :  "  Before 
you  can  find  the  defendant  guilty  of  the  charge  in  the  infor- 
mation you  must  be  entirely  satisfied  from  the  evidence  that 
the  defendant  entered  the  house,  room,  shop,  warehouse,  store, 
or  building  of  Peder  Sather,  in  the  City  and  County  of  San 
Francisco,  with  the  intent  then  and  there  to  commit  larceny ;" 
but  gave  the  following :  "  I  instruct  you  that  it  is  not  suflicient 
for  you  to  fin4  that  the  defendant  entered  the  house,  room, 
shop,  warehouse,  store,  or  building  of  Peder  Sather ;  but  in 
addition  to  such  entry  you  must  find  that  he  entered  with 
the  intent  to  commit  larceny  therein,  and  if  you  do  not  so  find 
you  should  acquit  the  defendant." 

We  are  unable  to  discover  any  satisfactory  reason  for  the 
Court's  refusal  to  give  the  instruction  which  it  was  requested 
to  give.  But  since  there  is  no  substantial  difference  between 
that  and  the  one  which  it  gave,  it  is  not  a  sufficient  ground 
for  reversing  the  judgment.  And  this  applies  as  well  to  the 
refusal  to  give  the  instructions  numbered  21  and  23,  which 
the  defendant  also  asked  to  have  given. 

But  the  jury  did  not  find  the  defendant  guilty  of  buglary, 
and  did  find  him  guilty  of  an  attempt  to  commit  burglary 
only,  so  that  he  could  not  have  been  prejudiced  by  the  refusal 
to  give  an  instruction  w'kich  contained  a  correct  definition,  not 
of  the  crime  of  which  m  was  found  guilty,  but  of  a  higher 
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one.  Therefore,  the  material  question  is,  whether  the  jurj 
was  correctly  ias(tructed  as  to  what  facts  it  was  necessary  to 
prove  before  the  defendant  could  be  found  guilty  of  an  attempt 
to  commit  burglary.  And  the  instructions  given  upon  that 
point  is  attacked  by  appellant's  counsel,  who  insists  that  ''it 
is  clearly  erroneous  and  was  fatally  prejudicial."  It  reads  as 
follows : 

"If  the  jury  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did,  at  ijie  time  charged  in  the  in- 
formation, intend  and  attempt  to  enter  the  house,  room^  apart- 
ment, building,  etc.,  described  in  the  information  of  said 
Sather,  then  in  his  occupancy,  with  the  intent  to  commit  lar- 
ceny therein,  and  did  some  act  to  carry  out  mid  attempt,  but 
was  anticipated  in  his  Ba4d  attempt,  and  before  the  alleged 
entry  was  completed  or  consummated,  and  before  said  larcen- 
ous attempt  was  carried  out,  and  was  interrupted,  prevented, 
and  anticipated  in  said  attempt  while  in  or  about  the  act  of 
carrying  it  out  by  outside  agencies,  and  against  his  will  and 
consent;  and  if  you  find  that  he  had  not  alone  made  preparar 
tions  for  said  attempt,  but  was  directiy  at  the  time  of  said 
prevention  engaged  in  making  movements  towards  consum- 
mating such  an  attempt,  then,  and  in  such  case  only,  you  can 
find  the  defendant  guilty  of  an  attempt  to  commit  burglary 
in  the  first  degree  if  the  attempt  was  made  between  sunset 
and  sunrise ;  of  burglary  in  the  second  degree  if  it  were  made 
between  the  hours  of  sunrise  and  sunset" 

Of  course  the  attempt,  if  any  was  made  to  commit  bur- 
glary, consisted  in  ^oing  some  act  or  acts  towards  the  com- 
mission of  that  crime,  and  if  the  defendant  was  "  prevented 
and  anticipated  in  said  attempt,"  it  would  logically  follow 
that  he  never  made  it  He  might  have  made  preparations 
for  the  commission  of  the  crime  without  being  guilty  of  an 
attempt  to  commit  it  And  if  this  instruction  would  be 
liable  to  lead  the  jury  to  oonfoitnd  a  preparation  to  commit 
the  crime  with  an  attempt  to  commit  it,  it  would  be  dearly 
erroneoua  But  the  Court,  in  the  following  extract,  attempted 
to  point  out  the  distinction  between  a  preparation  and  an  at- 
tempt :  ''And  if  you  find  that  he  had  not  alone  made  prepa*- 
rations  for  said  attempt,  but  was  directly,  at  the  time  of  said 
prevention,  engaged  in  making  movements  towards  consum- 
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mating  such  an  attempt,  then,  and  in  such  case  omly,  you  can 
find  the  defendant  guilty  of  an  attempt  to  commit  burglary/' 
It  is  difficult  to  uphold  such  an  instruction  as  this,  and  if  the 
evidence  in  regard  to  the  acts  of  the  defendant  was  of  a  char- 
acter to  render  it  doubtful  whether  he  was  making  prepara- 
tions or  «a  attempt  to  commit  burglary,  the  difficulty  would 
be  greatly  enhanced,  if  not  quite  insurmountable.  As  it  is, 
we  do  not  think  that  the  jury  could  have  been  misled  by 
that  instruction  to  the  prejudice  of  the  appellant,  although 
we  would  be  much  better  satisfied,  if  the  Court  had  given 
the  instruction  which  the  defendant's  counsel  asked  to  have 
given  upon  this  point 

It  was  charged  in  the  information  that  the  defendant  felo- 
niously and  burglariously  entered  "the  house,  room,  shop, 
warehouse,  store,  and  building  of  Peder  Sather,  then  and 
there  doing  business  under  the  firm  name  and  style  of  Sather 
&D  Co.,  situated  on  the  north-east  comer  of  Montgomery  and 
Commercial  streets,  in  said  city  and  county  of  San  Francisco, 
and  known  as  No.  626  Montgomery  street." 

The  evidence  tended  to  show  that  Sather  owned  that 
building,  and  that  he  occupied  the  first  floor  as  a  banking 
office,  and  rented  the  second  and  third  floors  to  tenants.  We 
are  unable  to  discover  any  conflict  in  the  testimony  of  the 
witnesses  upon  the  questions  of  ownership  and  occupancy. 

One  of  the  instructions  excepted  to  by  the  defendant  reads 
as  follows:  "If  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  stairs,  hallway, privy-room,  and  water-. 
closet,and  closet  under  the  stairs,spoken  o(in  the  evidence,  were 
at  the  time  of  thealleged  entryin  the  occupancy  of  Peder  Sather 
doing  business  as  Sather  &  Co.,  named  in  the  information,  and 
that  the  defendant  entered  in  and  upon  such  occupancy,  as 
charged  in  the  information,  with  intent  to  commit  larceny  in 
any  part  of  the  house  or  building  of  said  Sather,  then  in  his 
occupancy,  then  it  is  your  duty  to  find  the  defendant  guilty." 

We  are  urged  to  sustain  the  exception  to  this  instruction 
on  the  ground  that  there  was  no  internal  communication  be- 
tween the  part  of  the  building  entered  and  that  in  which  it 
was  alleged  that  the  defendant  intended  to  commit  larceny. 
But  in  order  to  justify  the  verdict  rendered  in  this  case  it  is 
not  necessary  that  the  evidence  should  show  that  the  defend- , 
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ant  effected  an  entrance  into  any  part  of  the  building.  Proof 
of  an  attempt  to  enter  with  the  intent  td  commit  larceny  is 
sufficient.  But  were  it  otherwise,  we  should  find  no  difficulty 
in  holding  that  an  entrance  effected  through  a  trap-door 
leading  from  the  second  floor  of  the  building,  to  the  vault 
located  in  that  part  of  the  building  occupied  by  Peder  Sather 
as  a  banking  office,  would  constitute  *'an  entry  in  the  occu- 
pancy of  Peder  Sather."  The  trap-door  would  constitute 
"some  internal  communication"  between  the  closet  on  the 
second  flobr  and  the  banking  office  on  the  first.  We  do  not 
think  that  this  instruction  assumes  that  Sather  was  in  the 
occupancy  of  any  part  of  the  building.  Nor  do  we  think  that 
is  assumed  in  another  instruction  which  is  excepted  to  on 
that  ground  alone. 

Upon  the  question  of  what  was  or  was  not  sufficient  evi- 
dence to  sustain  the  allegation  in  the  information  as  to  the 
occupancy  of  Peder  Sather,  we  think  that  the  instructions  are 
as  full,  explicit,  and  accurate  as  the  case  required  that  they 
should  be,  and  we  think  that  there  was  no  error  in  the  Court's 
refusing  to  give  the  instructions  which  it  was  asked  to  give 
in  regard  to  the  weight  which  the  jury  might  attach  to  the 
circumstance  of  burglars'  tools  having  been  found  in  the 
defendant's  possession  at  or  about  the  time  of  the  alleged 
commission  of  the  crime  with  which  he  was  charged.  The 
instructions  asked  and  refused  on  that  point  did  not  accord  to 
that  circumstance,  when  considered  in  connection  with  other 
.  circumstances  in  the  case,  all  the  weight  to  which  it  was  en- 
titled. 
Judgment  and  order  affirmed. 

Boss,  McEiNSTBY,  Mtrice,  and  McKkk,  J  J.,  and  Mobbisok, 
C.  J.>  concurred. 
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EUGENE  McCarthy  v,  l.  loupe. 

Broker's  Emflotvent  to  Sbll  Real  £state.~To  entitle  a  broker  to  re- 
cover commifisions  for  effecting  a  sale  of  real  estate,  he  must  show  that 
he  was  employed  by  or  on  bohalf  of  the  owner  to  make  the  sale.         f 
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Jp. — Usage. — It  may  be  that,  indepeDdent  of  the  provisipus  of  Section  1624 
of  the  Civil  Code,  requiring  suoh  a  contract  to  be  in  writing,  the  absence 
of  an  express  contract  might  be  supplied  by  proof  of  usage  regulating 
transactions  of  that  kind,  but  even  before  tiie  Code  proof  of  an  express 
contract  or  of  such  usage  waa  required. 

Undek  Cods,  Such  Emplotmsnt  musv  bb  vx  Wv^ttisq — Statute  of 
Frauds — Evidkncb— Co>TRACr. — Since  the  Code,  under  the  provisions 
of  Section  1624,  an  agreement  authorizing  or  employing  an  agent  or  broker 
to  purchase  or  sell  real  estate  for  a  compensation  or  commission,  can  only 
be  proved  by  the  introduction  of  an  instrument  in  writing.  The  plaintiff 
in  this  action  failed  to  show  any  express  contract,  but  claimed  the  right  , 
to  recover  what  his  services  were  reasonably  worth,  upon  aj»romise  im- 
plied by  law. 
Held:  He  could  only  recover  upon  an  express  contract,  and  therefore  could 
not  maintain  this  action. 

New  Teul,  Reasons  of  Trial  Coubt  tor  Grantino,  wot  Material.— 
The  Court  below,  on  motion  of  defendant,  granted  a  new  trial,  and 
assigned,  as  the  ground  upon  which  the  motion  was  granted,  error  in  the 
Court  in  its  instruction  to  the  jury. 
Edd:  The  order  granting  the  new  trial  will  be  fostained,  if  it  was  properly 
granted  on  any  other  ground. 

Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  granting  a  new  trial 
Hunt,  J. 

Action  on  contract  The  complaint  in  this  action,  filed  June 
2, 1881,  contains  two  counts.  In  the  first  count  it  is  alleged: 
that  on  the  first  day  of  March,  1881,  the  defendant  entered 
into  an  agreement  with  the  plaintiff  that  in  consideration  that 
he,  the  plaintiff,  would  devote  his  time,  labor,  and  skill  in 
finding  and  securing  a  purchaser  for  a  lot  of  land  then  belong- 
ing to  the  said  defendant,  situated  at  the  ^uth-east  comer  of 
Market  and  Fremont  streets,  in  said  City  and  County,  and  be- 
ing ninety -one  feet  eight  inches  on  Market  street,  by  a  uni- 
form depth  of  one  hundred  and  thirty-seven  feet,  six  inches, 
at  a  price  satisfactory  to  said  defendant,  the  defendant  would 
pay  to  the  plaintiff  therefor,  tiie  sum  of  three  thousand  five 
hundred  dollars  as  a  commission:  that  the  plaintiff,  thereupon, 
did,  between  said  first  day  of  March  1881,  and  the  twenty- 
sixth  day  of  May,  1881,  devote  his  time,  labor,  and  skill,  in 
and  about  the  said  business,  and  on,  to  wit,  the  twenty-sixth 
day  of  May,  A.  D.  1881,  did  find  and  secure  a  purchaser  for 
said  lot  of  land,  to  wit,  one,  Claus  Spreckels,  at  the  price  of 
hundred  and  seventy-five  thousand  dollars,and  duly  performed 
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all  the  conditions  of  said  agreement  on  his  part  to  be  per- 
formed; that  said  price  was  satisfactory  to  said  defendant,  and 
said  defendant  thereupon  sold  the  said  lot  of  land  to  said 
Claus  Spreckels,  at  said  price;  that  plaintiff  thereupon  de- 
manded of  said  defendant,4said  sum  of  thirty-five  hundred 
dollars,  but  the  said  defendant  refused  to  pay  the  same,  or 
any  part  thereof,  and  the  whole  thereof  is  now  due  and  pay- 
able from  said  defendant  to  the  plaintiff. 

In  the  second  count  it  is  alleged:  That  on,  to  wit,  the 
twenty-sixth  day  of  May,  A.  D.  1881,  the  said  defendant  was, 
and  still  is,  justly  indebted  to  the  said  plaintiff,  in  the  sum  of 
three  thousand  five  hundred  dollars,  for  the  work,  labor,  and 
services  of  the  said  plaintiff  theretofore,  and  between  the  fii*st 
day  of  March,  1881,  and  said  twenty-sixth  day  of  May,  1881, 
rendered  by  said  plaintiff,  to  and  for  said  defendant  at  his 
special  instance  and  request,  in  and  about  the  finding  and  se- 
curing for  said  defendant,  a  purchaser,  at  a  price  satisfactory 
to  said  defendant,  of  the  lot  of  land,  situated  in  the  city  and 
county  of  San  Francisco,  State  of  California,  on  the  south- 
east comer  of  Market  and  Fremont  streets,  and  being  ninety- 
one  feet  eight  inches  front  on  Market  street,  by  a  uniform 
depth  of  one  hundred  and  thirty-seven  and  one  half  feet 
then  owned  by  said  defendant,  and  in  ccaasideration  thereof, 
the  said  defendant  then  and  there  agreed  to  pay  to  the 
plaintiff,  whatever  the  said  services  were  reasonably  worthi 
whenever  he  should  be  thereunto  afterwards  requested;  that 
said  services  were  reasonably  worth  the  said  sum  of  three 
thousand  five  hundred  dollars,  but  though  often  requested  to 
pay  the  same,  the  said  defendant  has  refused  and  neglected 
to  pay  the  same  or  any  part  thereof,  and  the  whole  thereof 
is  now  due  and  payable  from  said  defendant  to  the  plaintiff. 

The  answer  of  the  defendant  denied  the  making  of  any 
contract  between  the  plaintiff  and  defendant,  except  that  on 
the  first  day  of  March,  1881,  the  defendant  authorized  the 
plaintiff  to  sell  the  lot  of  land  for  one  hundred  and  seventy- 
five  thousand  dollars,  to  the  firm  of  Low  &  Montague;  admits 
the  sale  by  defendant  himself  to  Spreckels  of  the  land  for  the 
sum  of  forty  thousand  dollars;  the  conveyance  by  S.  to  de- 
fendant of  another  lot  of  land  vajued  at  fifty-five  thousand 
dollars,  and  Spreckels'  taking  the  defendant's  lot  suljject  to  a 
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mortgage  then  existing  thereon,  and  denies  that  the  plaintiff' 
was  in  any  way  instrumental  in  making  the  trade  with 
Spreckels,  or  that  the  defendant  is  in  any  way  indebted  to 
the  plaintiff  for  any  services  whatever.  The  case  was  tried 
before  a  jury,  who  returned  a  verdict  for  the  plaintiff,  in  the 
sum  of  two  thousand  dollars,  and  judgment  was  given  accord- 
ingly. The  defendant  moved  for  a  new  trial,  on,  among  oth- 
ers, the  following  grounds:  *  •  »  Insufficiency  of  the 
evidence  to  justify  the  verdict;  that  the  verdict  is  against  ^ 
law;  errors  in  law  occurring  at  the  trial  and  excepted  to  by 
defendant. 

The  Court  below  granted  the  new  trial,  for  the  reason  that 
the  Court  erred  in  giving  one  of  its  instructions  to  the  jury. 
The  plaintiff  appealed. 

WiUia/nv  M.  Pieraon,  for  Appellant 

Sternly,  Stoney  &  Hayea^  for  Bespondents. 

Shabpstein,  J.: 

The  Code  provides  that  ''An  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  purchase  or  sell  real  estate  for 
compensation  or  a  commission"  is  ''invalid  unless  the  same  or 
some  note  or  memoirandum  thereof,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  agent."  (C.  C, 
§  1624).  It  is  not  claimed  that  the  agreement  in  this  case  or 
any  note  or  memorandum  thereof  was  in  writing.  But  it  is 
claimed  that  the  plaintiff  may,  nevertheless,  recover  what  his 
services  were  reasonably  worth,  upon  a  promise  implied  by 
law,  by  reason  of  the  loss  which  he  has  sustained  in  rendering 
the  service,  and  the  benefit  received  by  the  defendant  in  ac- 
cepting the  same. 

That  there  are  cases  in  which  the  law  will  imply  a  promise 
to  pay  for  services  rendered  by  one  person  for  another  in  the 
absence  of  any  actual  promise  to  pay  therefor,  can  not  be 
doubted.  But  no  case  has  been  brought  to  our  attention  in 
which  it  has  been  held  where  proof  of  employment  is  indis- 
pensable to  a  right  to  recover  for  services,  that  ih  the  absence 
of  such  proof  a  recovery  can  be  had.  And  to  entitle  a  broker  • 
to  recover  commissions  for  effecting  a  sale  of  real  estate,  it  is 

Digitized  by  VjOOQIC  ' 


Dec  1882.]  People  v.  Westlake.  303 

indiapensable  that  he  should  show  that  he  was  employed  by 
the  owner  (or  on  his  behalf)  to  make  the  sale.  {Pierce  v, 
ThoTrikia,  4  K  D.  Smith,  354;  Hinds  v.  Henry,  36  N.  J.  Law, 
828;  Edwards  on  Factors,  144). 

But  for  the  provision  of  the  Code  above  cited  it  may  be 
that  the  absence  of  an  express  contract  might  be  supplied  by 
proof  of  usage  regulating  transactions  of  this  kind.  (Wilk- 
inson V.  Martin,  8  Car.  &  P.  1;  Burnett  v.  Bouch,  9  id.  620; 
Bead  v.  Rann,  10  B.  &  C,  438;  Wimeor  v.  DiUoAvay,  4 
Mete.  221 ;  Cook  v.  Wdsk,  9  Allen,  350.)  But  it  was  held  in 
Hinda  v.  Henry,  8upra,  that  a  plaintiffin  such  a  case  could  not 
recover  under  the  common  counts. 

It  would  seem,  therefore,  that  no  recovery  could  have  been 
had  before  the  Code,  without  proof  of  an  express  contract  or 
of  a  usage  regulating  such  transactions.  The  law  in  such  a 
case  would  never  imply  a  contract  Since  the  Code,  no  ex- 
press contract  in  a  case  like  this  can  be  of  any  avail  unless  in 
writing.  This  particular  kind  of  contract  can  only  be  proved 
by  the  introduction  of  an  instrument  in  writing.  Therefore 
the  plaintiff  failed  to  prove  an  express  contract,  and  it  was 
upon  an  express  contract  alone  that  he  was  entitled  to  recover. 

This  is  not  the  ground  upon  which  the  Court  granted  the 
motion  for  a  new  trial,  but  it  is  a  ground  upon  which  the  re- 
spondent was  entitled  to  have  a  new  triaL  Therefore  we  can 
not  disturb  the  order  granting  it. 

Order  affirmed. 

MoBRisoN,  C  J.,  and  MgEikstbt,  Mtbice,  Boss,  and  Mc- 
Kee,  JJ.,  concuired. 


[No.  10,712.-^111  Bank.] 
I>eo6mber  12,  1882. 

THE  PEOPLE  V.  THOMAS  Ll  WESTLAKE. 

HoxiOiBB— ^UBTDiCATioK— Thbkats.— On  the  trial  of  the  defendant  for 
murder,  the  Court  instmcted  the  jury:  ''Past  threats  or  conduct  of  the 
deceased,  how  violent  soever,  will  not  excuse  a  homicide  without  suffi- , 
dent  present  demonstration  to  authorize  the  belief  that  the  deadly  pur- 
pose then  exists  and  the  fear  that  it  will  then  be  executed. "  ' '  The  danger 
must  be  present,  apparent,  and  imminent,  and  the  killing  must  be  dona 
under  a  well-founded  belief  that  it  was  absolutely  necessai^r  for  the  de- 

'igitized  by  VwjOO- 


804  People  u  Westlake.  [Dec.  1882. 

f endant  to  kill  the  deceased  at  that  time  to  save  himself  from  great  bodily 
barm.'*    HM:  The  instractions  were  correct. 

Id. — ^Id. — Cask  Distinouished. — The  People  v.  Fldhave,  58  Gal.  249,  distin- 
gaished. 

Id.— Id.— Case  Criticised.— The  Court  instructed  the  jury;  "If  you  believe 
beyond  a  reasonable  doubt,  from  tl^e  evidence,  that  the  defendant  killed 
the  deceased,  then  to  render  said  killing  justifiable,  it  must  appear  that 
the  defendant  was  wholly  without  fault  imputable  to  him  by  law  in 
bringing  about  or  commencing  the  difficulty  in  which  the  moriU  wound 
was  given." 
Held:  The  instruction  is  taken  literally  from  the  decision  of  the  late  Su- 
preme Court  in  People  v.  Lamb,  17  Cal.  323,  which  has  since  been  fol- 
lowed and  approved  by  this  Court  in  People  v.  Travis^  66  id.  254.  It  is 
true  that  in  People  v.  Simons,  60  CaL  72,  the  doctrine  enunciated  in  those 
cases  seems  to  have  been  questioned,  but  it  was  not  questioned  by  a  ma- 
jority of  the  Judges  who  concurred  in  that  decision,  and  the  case  is  not 
entitled  to  be  considered  as  an  authoritative  overruling  of  the  former 
cases.  It  is  not  to  be  doubted  that  a  person  Accused  of  crime  may  show  in 
Justification  that  although  he  brought  upon  himself  an  imminent  danger, 
be,  in  the  presence  of  that  necessity,  changed  his^  mind  and  conduct  and 
honestly  endeavored  to  escape  from  it,  but  could  not  without  striking  the 
mortal  blow.  But  that  is  not  the  present  case.  (Shabpstein,  J.,  dis- 
senting.) 

Id. — Id. — ^Hypothetical  Instbuction.— The  Court,  in  effect,  instructed  the 
jury  that  if  they  were  satisfied  beyond  a  reasonable  doubt,  from  all  the 
facts  and  circumstances  in  the  case,  of  the  existence  of  the  facts  which 
he  stated  to  them  and  which  the  evidence  tended  to  prove,  then  the  de- 
fendant would  be  guilty  of  murder  or  manslaughter,  as  they  might  deter- 
mine. 
Held:  It  is  allowable  for  a  Court  to  give  a  hypothetical  instruction  to  the 
jury,  provided  the  province  of  the  jury  be  not  invaded.  No  invasion 
took  place  in  this  instance.  The  jury  were  left  entirely  free  in  the  exer- 
cise of  their  functions  to  find  the  facts  stated  to  them,  and  were  cau- 
tioned that  the  facts  must  be  found  by  them  from  the  evidence  beyond 
a  reasonable  doubt. 

lu — ^Resebved  Ruling  as  to  the  Admissibility  op  Evidence.— Where 
the  ruling  upon  an  objection  to  a  question  is  reserved  by  the  Court,  and 
the  defendant  does  not  afterwards  ask  for  or  make  any  effort  to  obtain  a 
ruling  upon  the  objection,  or  move  to  strike  out  the  answer  to  the  ques- 
tion, the  ruling  upon  which  has  been  reserved,  the  legal  presumption  is 
that  a  ruling  has  been  waived. 

Id.— Medical  Expebt— Evidence.— An  objection  was  sustained  to  the  fol- 
lowing question,  asked  of  a  medical  witness  who  had  made  a  poet-mortem 
examination  of  the  body  of  the  deceased:  **  State,  from  the  examination 
yon  gave  the  wound,  the  course  of  the  ball  and  the  condition  of  the  de- 
ceased, whether,  if  he  were  moving  in  a  north-westerly  direction,  or 
standing  facing  a  north-west  direction,  he  could  have  received  that 
wound  from:  the  pistol-shot  fired  by  a  person  standing  north  of  him  and 
&cing  south.** 
Held:  Whether  the  wound  of  which  the  witness  died  could  have  been  in- 
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flicted  by  a  pistol-shot  fired  by  the  defenflaut  from  a  certain  direction, 
was  a  fact  to  be  found  by  the  jury  from  the  evidence  of  the  circum- 
stances under  which  the  homicide  was  committed,  or  by  inference,  from 
the  relative  position  of  the  parties  at  the  time  the  shot  was  fired.  It 
was  not  snch  a  matter  of  science  or  skill  as  required  the  opinion  of  an 
expert. 

Id.^Declaration  of  Deckaseb  after  the  Killing — Res  GESTiE.— Dec- 
larations of  a  person  who  has  been  shot,  made  a  half  an  hour  after  the 
shooting,  as  to  what  he  intends  to  do  to  tke  man  who  shot  him,  are  not 
part  of  the  res  getta  of  the  shooting. 

Id. — EXCL17SI0K  OF  EviDBKCB— Uncontradicted  Testimont— Immaterial 
Error. — The  exclusion  of  the  testimony  of  one  witness  as  to  a  fact 
which  has  been  proved  by  the  uncontradicted  testimony  of  another  wit- 
ness, is  not  a  prejudicial  error;  for  the  direct  evidence  of  one  witness 
who  is  entitled  to  full  credit,  is  suffident  for  proof  of  any  fact  except 
perjury  and  treason. 

Appeal  from  a  judgment  of  conviction,  and  from  an  order 
denying  a  new  trial,  in  the  Superior  Court  of  the  County  of 
Shasta.    Bell,  J. 

Chipman  <fe  Garter  and  8.  Sweemey,  for  Appellant 

A.  L.  Hart,  Attorney  General,  for  Respondent 

McKee,  J.: 

In  the  Superior  Court  of  Shasta  County  Thomas  L.  Westlake 
was  charged,  by  criminal  information,  with  having  committed 
the  crime  of  murder,  by  maliciously  and  unlawfully  killing  one 
John  McCool,  in  that  county.  Upon  trial  a  verdict  was  ren- 
dered against  him  of  murder  in  the  second  degree,  and  on  this 
appeal,  which  is  from  the  judgment  of  conviction,  and  from 
an  order  denying  his  motion  for  a  new  trial,  it  is  insist)ed  that 
the  Court  erred:  first,  in  giving  to  the  jury  the  following  in- 
struction upon  the  subject  of  justifiable  homicide: 

"Past  threats  or  conduct  of  the  deceased,  how  violent  so- 
ever, will  not  excuse  a  homicide,  without  sufficient  present 
demonstration  to  authorize  the  belief  that  the  deadly  purpose 
then  exists,  and  the  fear  that  it  will  then  be  executed. 

"  The  danger  must  be  presenf,  apparent,  and  imminent,  and 
the  killing  must  be  done  under  a  weUrfovmded  belief  that  it 
was  absolutely  necessary  for  the  defendant  to  kill  the  de- 
ceased at  that  time  to  save  himself  from  great  bodily  harm." 

The  first  part  of  this  instruction  is  challenged  as  erroneous ; 
Cal.  R]5Ps.  LXn-20  gtized by GoOglc 
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but  as  a  proposition  in  criminal  law,  it  is  true  that  previous 
insults  or  conduct,  however  violent  and  abusive,  are  not,  in 
and  of  themselves,  sufficient  to  justify  or  excuse  any  one  for 
the  commission  of  a  crime.  {People  v.  lamSy  67  CaL  127.) 
They  are,  however,  evidential  circumstances,  which,  in  con- 
nection with  the  facts  and  circumstances  in  which  a  crime 
lias  been  committed,  are  entitled  to  due  consideration  in  de- 
termining whether  the  person  charged  with  the  commission 
of  the  crime  was  justifiable  or  not.  Substantially,  that  was 
the  import  of  the  first  part  of  the  instruction,  and  it  was  ex- 
pressed in  such  language  that  the  jury  could  not  have  misun- 
derstood it. 

*  But  it  is  claimed  that  the  instruction  as  an  entirety  is 
olgectionable  under  the  decision  by  this  Court  in  Flahave's 
Case,  58  Cal.  249. 

The  instructions  in  the  two  cases  are  not  identical.  In  the 
Flahave  Case  the  disapproved  instruction  was  substantially 
this :  To  justify  a  person  for  killing  another  upon  the  ground 
of  self-defense,  the  killing  must  be  done  under  an  appearance 
of  danger  so  urgent  and  pressing  that  it  waa  absolutely  neces- 
sary to  save  his  own  life  or  to  prevent  great  bodily  injury. 
In  this  case  the  instruction  was  qualified  by  the  expression 
that  the  killing  must  be  done  v/nder  a  well-founded  bdief 
that  it  was  ahsohitdy  necessary y  etc.  That  qualification  saves 
tlie  instruction  from  the  rule  of  the  Flaltave  Case,  and,  as 
qualified,  the  instruction  in  this  case,  as  an  entirety,  was 
right.  It  is  substantially  the  instruction  which  was  given  in 
the  case  of  The  State  v.  Rippy,  2  Head.  217,  which  the  Su- 
preme Court  of  Tennessee  approved  as  sound  law. 

Justification  for  a  homicide,  according  to  the  Penal  Code, 
must  rest  upon  two  things:  *1.  A  reasonable  cause;  2.  An 
actual  apprehension  of  a  design  to  commit  a  felony  or  to  do 
Bome  great  bodily  injury.  Both  must  exist  or  neither  will 
•avail.  To  constitute  the  defense  the  apprehension  of  danger 
must  be  founded  on  sufficient  circumstances,  real  or  apparent, 
to  authorize  the  opinion  that  the  felonious  design  then  exists; 
previous  threats  or  menacing  conduct  constitute  part  of  such 
circumstances.  And  the  circumstances  must  not  only  be  such 
as  authorize  the  fear  of  death  or  <2;reat  bodily  harm,  but  the 
f«r  caused  by  them  must  be  actual — really  entertained,  and 
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the  homicidal  act  must  have  been  done  under  the  controlling 
influence  of  that  fear,  or,  in  other  words,  under  the  honest  and 
well-founded  belief  that  it  was  absolutely  necessary  to  kill  at 
that  moment,  to  save  from  the  imminent  danger  that  menaced 
life  or  limb.  Can  such  a  belief  arise  out  of  circumstances  of 
necessity  or  danger  which  a  party  has,  intentionally  or  by  his 
own  fault,  brought  upon  himself?  We  think  not  Hence  we 
see  no  error  in  the  following  instruction  upon  the  same  sub* 
ject  of  justification,  to  which  the  defendant  took  exceptions: 

"If  you  believe  beyond  a  reasonable  doubt  from  the  evi- 
dence that  the  defendant  killed  the  deceased,  then  to  render 
said  killing  justifiable  it  must  appear  that  the  defendant  was 
wholly  without  fault  imputable  to  him  by  law,  in  bringing 
about  or  commencing  the  difficulty  in  which  the  mortal  wound 
was  given-" 

The  instruction  is  taken  literally  from  the  decision  of  the 
late  Supreme  Court  in  People  v.  Lamb,  17  Cal.  323,  which  has 
been  since  followed  and  approved  by  this  Court  in  People 
V.  Travis,  66  Id.  254.  It  is  true  that  in  People  v.  SimoTis, 
60  CaL  72,  the  doctrine  enunciated  in  those  cases  seems 
to  have  been  questioned;  but  it  was  not  questioned  by  a 
majority  of  the  Judges  who  concurred  in  that  decision;  and 
the  case  is  not  entitled  to  be  considered  as  an  authoritative 
overruling  of  the  former  cases.  And  those  cases,  we  think, 
should  not  be  overruled,  for,  as  a  proposition  in  criminal  law, 
the  doctrine  enunciated  by  them  rests  upon  reason  and  author- 
ity. As  has  been  already  said,  the  apprehension  of  danger  to 
life  or  limb  which  justifies  a  man  for  taking  the  life  of  another 
must  be  an  honest  one — one  that  is  well  grounded,  and  must 
arise  out  of  a  reasonable  cause;  but  a  cause  which  originates 
in  the  fault  of  the  person  himself — in  a  quarrel  which  he  has 
provoked,  or  in  a  danger  which  he  has  voluntarily  brought 
upon  himself,  by  his  own  misconduct,  can  not  be  considered 
reasonable  or  sufficient  in  law  to  support  a  well-groimded  ap- 
prehension of  imminent  danger  to  his  person.  Error  of 
apprehension  the  law  overlooks,  when  a  man  is  called  upon 
to  act  on  appearances;  but  it  does  not  overlook  dishonesty  of 
apprehension.  Hence  a  real  or  apparent  necessity  brought 
about  by  the  design,  contrivance,  or  fault  of  the  defendant, 
can  not  be  availed  of  as  a  defense  for  the  commission  of  a 
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crime.  {State  v.  Rippy,  eupra;  Stewart  v.  State,  16  Ohio  St 
155;  State  v. Neeley, 20  Iowa,  109;  State  v. Boach,  34  Geo.  78; 
State  V.  EUcmd,  52  Ala.  322;  £f^a^«  v.  J?t;6m8,  44  Misa.  762; 
Peo^J^e  V.  Gaim^y,  97  HI.  271.) 

Yet  it  is  not  to  be  doubted  that'a  person  aecosed  of  crime 
may  show,  in  justification,  that  although  he  brought  upon 
himself  an  imminent  danger,  he,  in  the  presentee  of  that  neces- 
sity, changed  his  mind  and  conduct,  and  honestly  endeavored 
to  escape  from  it,  but  could  not  without  striking  the  mortal 
blow.  But  that  is  not  the  present  case.  And,  in  the  absence 
of  such  circumstances,  it-  must  be  true,  as  a  legal  proposition, 
that  where  a  defendant  seeks  and  brings  upon  himself  a  diffi* 
culty  with  the  deceased,  in  which  he  willingly  continues  until 
he  involves  himself  in  the  necessity  to  kill,  the  law  will  not 
hold  him  guiltless.  The  right  of  self-defense,  which  justifies 
a  homicide,  does  not  include  the  right  of  attack. 

2.  The  instruction  numbered  twenty-two  was  correci  In 
effect,  the  Court  told  the  jury  that  if  they  were  satisfied 
"  beyond  a  reasonable  doubt,  from  all  the  facts  and  circum- 
stances in  the  case,"  of  the  existence  of  the  facts  which  he 
stated  to  them,  and  which  the  evidence  tended  to  prove,  then 
the  defendant  would  be  guilty  of  murder  or  manslaughter,  as 
they  might  determine. 

It  is  allowable  for  a  Court  to  give  a  hypothetical  instruc- 
tion to  the  jury,  provided  the  province  of  the  jury  be  not 
invaded.  No  invasion  took  place  in  this  instance;  the  jury 
were  left  entirely  free,  in  the  exercise  of  their  functions,  to 
find  the  facts  stated  to  them,  and  were' cautioned  that  the 
facts  must  be  found  by  them,  from  the  evidence,  beyond  a 
reasonable  doubt. 

3.  A  witness  for  the  prosecution,  §n  his  direct  examination, 
testified  that  McCool  (the  deceased)  and  a  younger  brother  of 
the  defendant,  on  the  morning  of  the  homicide,  came  along 
and  halted  right  in  front  of  the  door  of  the  saloon,  near  which 
the  witness  was  seated.  When  they  halted,  McCool  said  to 
young  Westlake,  "  I  was  not  alluding  to  you  or  your  family." 
At  the  time  of  the  remark  the  witness  did  not  observe  that 
the  defendant  was  present,  but  he  came  forward  and  joined 
them  immediately  afterwards  and  commenced  the  diflSculty 
with  McCool,  in  which  the  latter  was  killed.    To  the  remark, 
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counsel  for  defendant  "  objected  as  evidence  and  moved  that 
it  be  stricken  out."  No  ruling  was  then  made  by  the  Court 
upon  the  objection  or  motion.  Impliedly,  the  Court  reserved 
its  ruling,  and  no  exception  was  taken  by  defendant.  But 
the  Court  did  not,  at  any  time  during  the  trial  of  the  cause, 
pass  upon  either,  and  this  omission  of  the  Court  is  assigned 
as  error.  But  the  defendant  did  not  at  any  time  ask  for  a 
ruling;  and  where  a  defendant  makes  no  effort  to  obtain  a 
definite  ruling  upon  an  objection  to  a  question  asked  of  a  wit- 
ness, or  a  motion  to  strike  out  the  answer  to  the  question,  the 
ruling  upon  which  has  been  reserved,  the  legal  presumption 
is  that  a  ruling  was  waived.  (People  v.  Scmford,  43  CaL  32.) 
This  presumption  also  arises  from  the  fact  disclosed  by  the 
record  in  this  case,  that  the  defendant  did  not  make  the  omis- 
sion of  the  Court  to  rule  upon  his  objection,  or  motion  to 
strike  out  part  of  the  grounds  of  his  motion  for  a  new  trial 

4;  A  medical  witness,  called  by  the  defendant,  after  testi- 
fying that  he  had  made  a  post  mortem  examination  of  the 
body  of  the  deceased,  was  asked  this  question :  "  State  from 
the  examination  you  gave  of  the  wound,  the  course  of  the 
ball,  and  the  condition  of  the  deceased,  whether,  if  he  were 
moving  in  a  north-westerly  direction,  or  standing  facing  a 
north-west  direction,  he  could  have  received  that  wound  from 
the  pistol  shot  fixed  by  a  person  standing  north  of  him  and 
facing  south  ?"  Objection  was  taken  to  the  question,  which 
was  sustained,  and  the  ruling  is  assigned  as  error. 

Whether  the  wound  of  which  the  deceased  died  could  have 
been  inflicted  by  a  pistol  shot  fired  by  the  defendant  from  a 
certain  direction,  was  a  fact  to  be  found  by  the  jury  from  the 
evidence  of  the  circumstances  in  which  the  homicide  was  com- 
mitted, or  to  be  inferred  from  the  relative  position  of  the  par- 
ties at  the  time  the  shot' was  fired;  it  was  not  such  a  matter 
of  science  or  skill  as  required  the  opinion  of  an  esiperi  (Peo- 
ple  V.  Smithy  4  Pac  C.  L.  J.  213.)  There  was,  therefore,  no 
error  in  excluding  the  opinion  of  the  witness.  Nor  did  the 
Court  err  in  excluding  the  testimony  of  the  same  witness  as 
to  a  declaration  made  by  McCool,  half  an  hour  after  he  had 
been  shot,  to  the  witness,  who  was  his  attending  physician. 
The  declaration  related  to  what  he  then  meant  to  do  to  the 
defendant  for  shooting  him.    Declarations  of  a  person  who 
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lias  been  shot,  made  half  an  hour  after  the  shooting,  as  to  what 
he  intends  to  do  to  the  man  who  shot  him,  ajre  not  part  of  the 
T€8  gesUe  of  the  shooting.    (C.  C.  P.,  §  1850.) 

Lastly — ^It  is  contended  that  in  excluding  the  testimony  of 
John  Stewart,  a  witness  for  the  defendant,  as  to  the  commu- 
nication to  defendant  of  a  threat  which  had  been  made  by 
McCool  against  the  defendant,  there  was  error.  But  the  threat, 
and  the  communication  of  it  to  the  defendant,  had  been  proved 
by  the  testimony  of  another  witness,  who  was  unimpeached 
and  uncontradicted,  and  the  defendant  himself  testifi'od  on 
the  same  subject.  The  exclusion  of  the  testimony  of  one  wit- 
ness as  to  a  fact  which  has  been  proved  by  the  uncontradicted 
evidence  of  another  witness,  is  not  a  prejudicial  error  {Peo- 
ple V,  Reed,  48  Cal.  653);  for  the  direct  evidence  of  one  wit- 
ness who  is  entitled  to  full  credit  is  sufficient  for  proof  of  any 
fact,  except  perjury  and  treason.  (Sec  1844,  C.  C.  P.) 

There  is  no  error  in  the  record,  and  the  judgment  and  order 
appealed  from  are  affirmed. 

MoBKisoN,  C.  J.,  and  Mybick,  J.,  concurred. 

Boss,  J.,  concurred  in  the  judgment. 

Shabpsteik,  J.,  dissenting: 

The  following  instruction,  in  which  the  Court  said,  **  If  you 
believe,  beyond  a  reasonable  doubt,  from  the  evidence,  that 
the  defendant  commenced  the  afiray  with  the  deceased,  in 
which  the  mortal  wound  was  given,  then  his  fear  of  danger, 
if  really  entertained,  would  not  justify  him  in  taking  the  life 
of  the  deceased,"  can  not,  in  my  judgment,  be  reconciled  with 
that  provision  of  the  P^nal  Code  which  makes  homicide  jasti- 
fiable,  when  committed  by  a  person  in  the  lawful  defense  of 
such  person,  even  if  he  was  the  assailant,  if  he  had  really  and 
in  good  faith  endeavored  to  decline  any  finther  struggle  be- 
fore the  homicide  was  committed.  (Pen.  C,  §  177.)  This  error, 
if  error  it  be,  is  repeated  in  several  other  instructions. 


Digitized  by  VjOOQIC 


Dec  1882.]       Rebongton  S.  M.  Co.  v.  Cole.  311 


[No.  7,140--In  Bank.] 
December  12,  1882. 

THE  REMINGTON    SEWING   MACHINE    COMPANY 
'  V.  JOSEPH  H.  COLE  et  al. 

CiUKOE  OF  Place  of  Trial— Action— Practice. —Action  commenced  in 
the  City  and  County  of  San  Fraacisco.    Joseph  H.  Cole  and  George  N. 
Cole  were  united  as  defendants  with  Jewell  and  Showers.    The  com- 
plaint alleged  that  Showers,  Jewell,  and  George  N.  Cole  formed  a  copart- 
nership; that  plaintiff  entered  into  an  agreement  with  said  partnership, 
etc. ;  that  as  a  condition  precedent  to  said  agreement  plaintiff  exacted 
from  each  and  every  member  of  the  firm  a  bond  in  the  sum  of  tea  thousand 
dollars,  conditioned  that  if  said  Showers,  Jewell,  and  Cole  should  from 
time  to  time,  as  the  same  should  become  due,  pay  all  dues,  etc.,  which 
nnder  their  agreement  might  become  due  to  plaintiff,  or  in  default  thereof, 
that  said  member  would  pay  to  plaintiff  his  one-third  part  of  any  such 
indebtedness,  then  the  obligation  to  be  void;  otherwise,  etc.    George  N. 
Cole,  as  one  of  the  firm,  executed  such  a  bond  to  the  plaintiff,  with  Joseph 
H.  Cole  as  surety.    After  the  dissolution  of  the  copartnership,  and  settle- 
ment of  the  afiairs,  the  firm  was  indebted  to  the  plaintiff  in  the  sum  of 
nine  thousand  seven  hundred  and  one  dollars  and  fif  ty -five  cents,  of  which 
the  complaint  alleged,  Joseph  H.  Cole  became  liable  to  pay  three  thousand 
two  hundred  and  thirty-three  dollars  and  eighty -five  cents;  that  since 
said  settlement  Showers  and  Jewell  paid  to  plaintiff  six  thousand  two 
hundred  and  eight  dollars  and  thirty-four  cents,  leaving  unpaid  three 
thousand  one  hundred  and  ninety-three 'dollars  and  twenty-one  cents. 
Prayer  therefor  against  the  four  defendants.    Showers  and  Jewell  de- 
murred.   The  other  defendants,  Joseph  H.  Cole  and  George  N.  Cole, 
also  demurred,  and  moved  a  change  of  the  place  of  trial,  which  was  de- 
nied August  30, 1 878.    Afterwards  the  demurrer  of  the  defendants  Joseph 
H.  Cole  and  George  N.  Cole  was  overruled,  and  the  action  was  dismissed 
as  to  Showers  and  Jewell.    Subsequently  tho  defendants  Joseph  H.  Cole 
and  G«orge  N.  Cole  made  a  second.motion  for  change  of  the  place  of  trial, 
which  was  also  denied,  and  this  appeal  was  taken  by  tbem  from  the  order 
denying  their  second  motion.    Both  motions  by  them  were  made  upon  the 
ground  that  they  were  residents  of  the  County  of  San  Joaquin. 
HM:  1.  If  the  complaint  counted  alone  on  the  bond  executed  by  Joseph 
H.  and  George  N.  Cole,  there  was  no  cause  of  action  stated  against 
Jewell  or  Showers,  and  they  were  improperly  made  parties.     In  that 
view,  the  Coles  were  entitled  to  a  change  of  the  place  of  trial,  and  their 
motion  in  that  behalf,  made  in  1877,  and  denied  August  30,  1878,  ought 
to  have  been  granted,  notwithstanding  Jewell  and  Showers  then  re- 
mained parties  of  record.     From  the  order  made  refusing  a  change  of 
venue,  the  parties  aggrieved  were  entitled  to  appeal,  and  that  was  their 
remedy. 

2.  If,  on  the  other  hand,  the  complaint  contained  a  cause  of  action 
against  Jewell  and  Showers,  the  order  made  August  30, 1873,  was  rightly 
made,  for  they  did  not  join  in  the  motion  for  a  change  of  the  place  of 
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trial,  bat  on  the  contrary  filed  a  demurrer,  without  objection,  on  that 
ground.  If  there  was  a  cause  of  action  stated  against  them,  they  had  aa 
much  right  to  have  it  tried  in  the  city  and  county  of  San  Franciaco, 
where  the  action  was  commenced,  as  their  co^efendants  had  to  have  it 
tried  in  the  county  of  their  residence. 

3.  In  either  event,  the  subsequent  dismissal  of  the  action  as  to  Show- 
ers and  Jewell  could  not  operate  to  confer  on  the  other  defendants  the 
right  to 'demand  a  change  of  the  place  of  trial,  for  that  right  is  to  be 
determined  by  the  condition  of  things  existing  at  the  time  the  parties 
claiming  it  first  appeared  in  the  action. 

Appeal  by  the  defendants,  Joseph  H.  Cole  and  George  N. 
Cole,  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  denying  their  motion  for  a  change 
of  the  place  of  trial    Edmonds,  J. 

Action  on  a  bond.  The  action  was  commenced  September 
29,  1877,  in  the  Fifteenth  District  Court  The  complaint  is 
as  follows : 

The  Remington  Sewing  Machine  Company,  hereinafter 
styled  plaintiff,  complains  of  Joseph  H.  Cole,  George  N.  Cole, 
O.  H.  Jewell,  and  A.  Showers,  defendants  herein,  and  for  cause 
of  action  alleges: 

1.  That  plaintiff  is,  and  at  all  the  times  hereinafter  men- 
tioned was,  a  corporation  organized  under  the  laws  of  the 
State  of  New  York,  and  is  and  was  engaged  in  the  manufac- 
ture and  sale  of  the  Remington  sewing  machines,  so  called. 

2.  That  on  or  about  the  first  day  of  January,  A.  D.  1875,  the 
defendants,  A.  Showers,  O.  H.  Jewell,  and  George  N.  Cole, 
entered  into  and  formed  a  copartnership  under  the  style  of 
Showers,  Jewell  &  Cole,  for  the  purpose  of*  buying  and 
selling  the  aforesaid  Remington  sewing  machines  in  the  State 
of  California  and  elsewhere. 

3.  That  after  the  formation  of  such  copartnership  the  plaint- 
iff entered  into  an  agreement  with  the  said  Showers,  Jewell 
&  Cole,  as  partners  as  aforesaid,  whereby  the  plaintiff  agreed 
among  other  things  to  sell  to  said  firm  only  in  the  States  of 
California  and  Oregon  its  said  Remington  sewing  machines, 
at  certain  agreed  rates,  and  upon  certain  conditions,  and  the 
said  firm  of  Showers,  Jewell  &  Cole  did  agree  with  the  plaint- 
iff among  other  things  to  maintain  and  keep  open  a  store  in 
San  Francisco,  California,  for  the  sale  of  said  machines,  and 
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to  pay  the  plaintiff  certain  agreed  rates  for  all  such  machines 
sold  and  delivered  to  them  by  the  plaintiff. 

4.  That  as  a  condition  precedent  to  the  aforesaid  agree- 
ment between  plaintiff  and  the  said  firm  of  Showers,  Jewell 
&  Cole,  the  plaintiff  did  require  and  ezact  from  each  and 
every  member  of  said  firm  a  bond  in  the  sum  of  ten  thou- 
sand dollars,  with  good  and  sufficient  surety,  and  conditioned 
that  if  said  Showers,  Jewell  &  Cole  should  from  time  to  time, 
and  at  all  times,  as  the  same  should  become  due  and  payable, 
pay  and  satisfy  all  dues,  demands,  or  any  balances,  which, 
under  their  aforesaid  agreement,  might  become  due  to  the 
plaintiff,  or  in  default  thereof,  that  said  member  would  pay 
to  the  plaintiff  his  one  third  part  or  proportion  of  any  such 
indebtedness,  then  the  obligation  to  be  void,  otherwise  in  full 
force  and  effect. 

6.  That  pursuant  to  such  condition  the  said  defendant, 
George  N.  Cole,  as  one  of  the  said  firm  of  Showers,  Jewell  & 
Cole,  did,  on  the  tenth  day  of  February,  A.  D.  1875, 'make, 
execute,  and  deliver  to  plaintiff  his  certain  bond  in  the  sum 
of  ten  thousand  dolliurs,  with  the  defendant,  Joseph  H.  Cole, 
as  surety  thereon,  and  of*  which  the  following  is  a  copy,  to 
wit:  "Know  all  men  by  these  presents,  that  I,  George  N, 
Cole,  of  Stockton,  in  California,  as  principal,  and  Joseph  EL 
Cole,  of  O'Neal  Township,  California,  as  surety,  are  firmly 
bound  and  obliged  imto  K  Bemington  &  Sons,  of  lUion,  New 
York,  a.  firm  duly  established  and  doing  business  under  said 
name,  in  the  full  and  just  sum  of  ten  thousand  dollars,  the 
which  sum,  well  and  truly  to  be  paid  to  them,  said  K  Rem- 
ington &  Sons,  or  the  survivor  or  survivors  of  them  or  their 
assigns,  or  representatives*  of  them,  we  jointly  and  severally 
bind  and  oblige  ourselves,  and  our  several  heirs,  representa- 
tives, and  assigns,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  tenth  day  of  February,  A-  D.  1875.  The 
condition  of  this  obligation  is  such  that,  whereas,  on  the  first 
day  of  January,  1875,  the  said  (Jeorge  N.  Cole  became  an 
equal  copartner  with  A.  Showers  and  O.  H.  Jewell  in  the 
business  of  selling  and  dealing  in  the  sale  and  disposition  of 
the  Bemington  sewing  machines,  a  machine,  the  patent  of 
which  is  owned  by  E.  Remington  &  Sons,  and  transacting 
said  business  under  the  firm  name  of  Showers,  Jewell  Ss 
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Cole,  which  said  firm  have  entered  into  an  arrangement  or 
agreement  to  and  with  said  E.  Remington  &  Sons  for  the 
supplying  of  said  sewing  machines  to  said  firm,  for  the  pur- 
pose of  sale  and  the  carrying  on  of  their  said  business. 
Now,  therefore,  if  the  said  Showers,  Jewell  &  Cole  shall  from 
time  to  time,  and  at  all  times,  as  the  same  shall  become  due 
and  payable,  pay  and  satisfy  all  dues,  demands,  or  any  bal- 
ances, which,  under  their  said  arrangement,  agreement,  or 
understanding,  as  to  the  terms  of  dealing,  may  be  or  become 
due,  owing,  and  payable  to  said  E.  Remington  &  Sons  for 
supplies  and  machines  as  aforesaid,  or  in  default  thereof,  the 
said  George  N.  Cole  shall  well  and  truly  pay  or  cause  to  be ' 
paid  or  settled  to  the  satisfaction  of  said  E.  Remington  & 
Sons  his  one  third  part  or  proportion  of  any  such  due,  in- 
debtedness, or  balance,  then  this  obligation  shall  be  void  and 
of  no  effect,  otherwise  be  and  remain  in  full  force  and  virtue. 
Sealed  with  our  seals,  and  delivered  in  presence  of  William 
Graham.    George  N.  Cole,  J.  H.  Cole." 

6.  That,  by  mistake  and  inadvertence,  the  name  of  E. 
Remington  &  Sons  was  inserted  in  said  bond  instead  of  that 
of  the  Remington  Sewing  Machine  Company,  though  the  said 
bond  was  given,  and  intended  to  be  given,  by  said  defendants, 
George  N.  Cole  and  J.  H.  Cole,  to  said  Remington  Sewing 
Machine  Company,  the  plaintiff  herein,  and  was  by  them  to 
this  plaintiff  delivered,  and  the  plaintiff  accepted  the  same 
without  noticing  said  mistake;  and  the  said  defendants,  Greorge 
N.  Cole  and  Joseph  H.  Cole,  thereby  covenanted  with  the 
plaintiff,  under  their  hands  and  seals,  to  pay  to  the  plaintiff 
the  sum  of  ten  thousand  dollars  upon  the  conditions  therein 
mentioned;  that  in  order  to  make  said  bond  conform  to  the 
actual  intentions  of  the  parties  thereto,  it  is  necessary  that 
the  name  of  "E.  Remington  &  Sons,"  wherever  occurring 
therein,  should  be  changed  to  the  words  "The  Remington  Sewing 
Machine  Company;"  and  also  the  words  "of  Ilion,  New  York, 
a  firm  duly  established  and  doing  business  under  said  name," 
after  the  words  "  E.  Remington  &  Sons,"  first  occurring  in 
said  bond,  be  changed  to  "of  Hion,  New  York,  a  corporation 
duly  established  and  doing  business  under  said  name." 

7.  That  on  or  about  the day  of  May,  A.  D.  1876,  the 

3aid  firm  of  Showers,  Jewell  &  Cole  was  dissolved  by  mutual. 
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consent;  and  upon  a  settlement  thereafter  bad  by  said  firm 
and  the  members  thereof  with  the  plaintiff,  it  was  found  that 
the  said  firm  was  indebted  to  plaintiff  in  the  sum  total  of 
nine  thousand  seven  hundred  and  one  dollars  and  fifty-five 
cents,  of  which  amount,  by  the  terms  and  conditions  of  said 
bond,  the  defendant,  Joseph  H.  Cole,  became  and  was  liable 
to  pay  to  plaintiff  the  full  sxmi  of  three  thousand  two  biuidred 
and  thirty-three  dollars  and  eighty-five  cents;  that  since  said 
settlement  the  defendants,  Showers  and  Jewell,  have  paid  to 
plaintiff  on  account  of  said  indebtedness  the  sum  of  six  thou- 
sand five  hundred  and  eight  dollars  and  thirty-four  cents,  and 
there  is  now  owing  and  unpaid  to  plaintiff  thereon  the  sum 
of  three  thousand  one  hundred  and  ninety-three  dollars  and 
twenty-one  cents.  That  the  defendants,  George  N.  Cole  and 
Joseph  H.  Cole,  have  paid  no  part  of  said  sum  df  nine  thou- 
sand seven  hundred  and  one  dollars  and  fifty-five  cents,  nor 
has  either  of  them;  and  there  is  now  owing  to  plaintiff  from 
said  Qeoige  N.  Cole  and  Joseph  H.  Cole,  on  account  of  said 
indebtedness  and  said  bond,  the  sum  of  three  thousand  one 
hundred  and  ninty-three  dollars  and  twenty-one  cents,  which 
became  due  and  payable  on  August  1, 1877.  That  the  plaintiff 
has  demanded  payment  of  said  sum  of  three  thousand  one 
hundred  and  ninety-three  dollars  and  twenty-one  cents  from 
each  and  all  of  said  defendants,  but  they  have  each  and  all 
neglected  and  refused  to  pay  the  same. 

Wherefore  plaintiff  prays  the  judgment  of  this  Court :  1. 
That  the  bond  set  forth  in  count  fifth  of  this  complaint  herein 
may  be  reformed  in  the  particulars  set  forth  in  said  complaint, 
and  so  it  may  be  taken  and  construed  to  run  to  the  Reming- 
ton Sewing  Machine  Company,  the  plaintiff  herein.  2.  That 
plaintiff  have  and  recover  from  the  defendants  herein  the  sum 
of  three  thousand  one  hundred  and  ninety-three  dollars  and 
twenty-one  cents,  with  interest  thereon  from  August  1, 1877, 
at  the  rate  of  ten  per  cent,  per  annum,  and  costs  of  suits,  and 
for  such  other  and  further  relief  herein  as  the  plaintiff  may 
be  entitled  to. 

The  defendants  Showers  and  Jewell  demurred  to  the  com- 
plaint. 

The  defendants  Joseph  BL  Cole  and  George  N.  Cole  also 
demurred,  and  moved  a  change  of  the  place  of  trial,  which  was 
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denied,  August  30, 1878,  by  the  District  Court.  Afterwards 
the  demurrer  of  the  defendants  Joseph  H.  Cole  and  George 
N.  Cole  was  overruled,  and  the  action  was  dismissed  by  the 
plaintiff  as  to  the  defendants  Showers  and  JewelL  The  defend* 
ants  Joseph  H.  and  George  N.  Cole  thereafter  answered  the 
complaint.  On  the  fourteenth  day  of  January,  A.  B.  1880,  the 
defendants  Joseph  H.  Cole  and  Geoi^e  N.  Col^,  without  pre- 
viously asking  leave  of  the  Court  so  to  do,  made  a  second 
motion  for  change  of  the  place  of  trial,  which  was  heard  and 
denied  by  the  Superior  Court  Both  motions  w«re  made  upon 
the  ground  that  the  defendants  Joseph  U.  Cole  and  Greorge 
N.  Cole  were  residents  of  the  County  of  San  JoaquiiL  A  bill 
of  exceptions  was  filed,  and  this  appeal  taken* 

J.  JS,  Budd,  for  Appellants. 

The  complaint  shows  a  cause  of  action  which  must  be  tried 
in  the  county  where  the  defendant  resided  at  the  commence- 
ment of  the  action,  if  duly  demanded  in  writing  by  the  defend- 
ants. (Code  Civil  Procedure,  §§  395,  396.)  The  language  of 
Section  395  of  the  Code  is  imperative  on  this  point.  The 
following  are  its  provisions,  viz.:  In  all  other  cases  the  action 
must  be  tried  in  the  county  in  which  the  defendants,  or  some 
of  them,  resided  at  the  commencement  of  the  action. 

The  appellants  resided  at  the  commencement  of  the  action 
in  the  County  of  San  Joaquin,  and  filed. their  affidavits  show- 
ing that  fact,  and  an  affidavit  of  merits,  and  demanded  in 
writing  that  the  trial  be  had  in  the  proper  county.  This  was 
at  the  time  they  appeared  in  the  action.  The  right  of  appel- 
lants to  have  the  action  tried  in  the  county  of  their  residence 
is  given  by  the  Code,  and  can  only  be  waived  as  provided  by 
Section  396  of  the  Code ;  and  if  not  so  waived,  the  Court  in 
which  the  action  is  brought  has  no  jurisdiction  to  try  the 
action. 

When,  therefore,  the  plaintiff  voluntarily  dismissed  the  ac- 
tion as  to  Jewell  and  Shower,  two  persons  named  as  defend- 
ants in  the  complaint,  the  right  of  the  appellants  arose,  under 
the  Code,  to  have  the  action  tried  in  the  county  of  their  res- 
idence, unless  they  had  waived  that  right  by  failure  to  file  an 
affidavit  of  merits,  and  demand  in  writing  a  trial  of  the  action 
in  the  county  of  their  residence  at  the  commencement  of  the 
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ectioB.  There  was  no  such  waiver,  and  the  Court  in  which 
the  action  was  brought,  had,  after  such  dismissal,  no  jurisdic- 
tion to  try  the  action  unless  with  appellant's  consent  And 
the  subsequent  affidavit  of  merits  and  of  residence,  and  de- 
mand in  writing  by  defendants,  showed  they  did  not  consent 
to  the  trial  of  the  action  in  the  Court  in  San  Francisco,  but 
insisted  on  their  statutory  right  to  have  the  action  tried  in 
the  County  of  San  Joaquin,  the  county  of  their  residence. 
To  state  the  matter  syllogistically:  in  aJl  ca.^es  of  actions  on 
contracts,  the  defendants  have  the  right  to  have  the  action 
tried  in  the  county  of  their  residence  at  the  commencement 
of  the  action,  unless  they  waive  that  right  by  failure  to  file 
an  affidavit  of  merits,  and  to  demand  in  writing,  at  the  time 
they  appeared  in  the  action,  that  the  trial  of  the  action  be 
had  in  that  county. 

This  is  an  action  on  contract,  and  the  appellants,  when  they 
appeared  in  the  action,  filed  the  proper  affidavit  of  merits  and 
of  their  residence  in  San  Joaquin  County,  at  the  commence- 
ment of  the  action,  and  demanded  in  writing  that  the  action 
be  tried  in  that  county.  Therefore  ijie  appellants  have  the 
right  to  have  this  action  tried  in  that  county.  It  is  urged  by 
the  counsel  for  defendant,  that  appellants  should  have  ap- 
pealed from  the  order  of  the  District  Court,  denying  their 
first  application  to  change  the  place  of  trial.  Such  appeal 
would  have  been  frivolous.  The  order  of  the  District  Court 
was  properly  made  on  the  facts  then  existing.  The  statutory 
right  of  appellants  to  have  the  action  tried  in  the  county  of 
their  residence  had  not  then  arisen.  Appellants  took  the  pre- 
scribed statutory  steps  to  prevent  a  waiver  of  such  right  when 
it  should  arise,  and  when  it  did  arise  under  the  provisions  of 
the  Code,  insisted  on  that  right. 

E.  8,  PiUsbury,  for  Respondent. 

The  first  motion  for  change  of  place  of  trial  was  properly 
denied,  because  all  the  defendants  did  not  join  in  the  motion, 
and  no  reason  was  assigned  by  the  moving  parties  for  such 
failure.  {Piq^er  v.  CeTttinela  Land  Co»,  66  CaL  173,  and 
cases  therein  cited.)  The  motion  having  been  made  upon  the 
same  ground  as  the  firsi,  viz.,  residence  in  San  Joaquin 
County,  the  decision  of  the  first  motion  became  the  law  on  all 
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points  involved  therein,  and  obligatory  upon  the  Court  and 
parties,  The  remedy  was  by  appeal.  {Lang  v.  Specht,  7  P. 
C.  L.  J,  236.)  If  the  remedy  was  not  by  appeal,  the  second 
application  for  change  of  venue  was  properly  denied,  because 
not  made  at  the  time  the  defendants  appeared  and  demurred. 
They  could  not  move  after  filing  their  demurrer.  It  was  a 
right  which  could  be  waived.  (PearJcea  v.  Freer,  9  Cal.  642; 
Jones  V.  Frost,  28  CaL  245).  *'A  defendant  who  demurs  to  a 
complaint  without  answering  must  demand  a  transfer,  if  he 
claim  it  on  the  ground  that  the  proper  county  is  not  desig- 
nated before  or  when  he  demurs."  (Cook  v.  Pendergast,  8  P. 
C.  L.  J.  1006.) 

Ross,  J.: 

If  the  complaint  coimted  alone  on  the  bond  executed  by 
Joseph  H.  and  George  N.  Cole,  there  was  no  cause  of  action 
stated  against  Jewell  or  Showers,  and  they  were  improperly 
made  parties.  In  -that  view,  the  Coles  were  entitled  to  a 
change  of  the  place  of  trial,  and  their  motion  in  that  behalf 
made  in  1877,  and  dei^ed  August  30, 1878,  ought  to  have  been 
granted,  notwithstanding  Jewell  and  Showers  then  remained 
parties  of  record.  From  the  order  made  refusing  a  change  of 
veiyie  the  parties  aggrieved  were  entitled  to  appeal,  and  that 
was  their  remedy.  If,  on  the  other  hand,  the  complaint  con- 
tained a  cause  of  action  against  Jewell  and  Showers,  the  order 
made  August  30, 1878,  was  rightly  made,  for  they  did  not 
join  in  the  motion  for  a  change  of  the  place  of  trial,  but  on 
the  contrary,fileda  demurrer,  without  objection, on  that  ground. 
If  there  was  a  cause  of  action  stated  against  them,  they  had  as 
much  right  to  have  it  tried  in  the  City  and  County  of  San 
Francisco,  where  the  action  was  commenced,  as  their  co- 
defendants  had  to  have  it  tried  in  the  county  of  their  residenca 
In  either  event,  we  do  not  perceive  how  the  subsequent  dis- 
missal of  the  action  as  against  Jewell  and  Showers  could 
operate  to  confer  on  the  other  defendants  the  right  contended 
for  by  them.  That  right  is  to  be  determined  by  the  condition 
of  things  existing  at  tilie  time  the  parties  claiming  it  first  ap- 
peared in  the  action. 

Order  affirmed. 
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McEiNSTRT  and  McKee,  JJ.,  and  Morrison,  C.  J.,  concurred. 

Sharpstein,  J.,  dissenting: 

I  dissent  This  is  one  of  the  actions  which  the  Code  de* 
dares  '*  must  be  tried  in  the  county  in  which  the  defendants 
or  some  of  them  reside  at  the  commencement  of  the  action." 
(C.  C.  P.  395.)  Before  the  action  was  dismissed  as  to  any  of 
the  defendants,  some  of  them  resided' in  San  Francisco  and 
some  of  them  in  San  Joaquin  County.  After  the  dismissal 
of  the  action  as  to  some  of  them,  the  remaining  ones  resided 
in  San  Joaquin.  They  had  a  right  to  have  the  action  tried  in 
that  county,  and  if  they  did  not  waive  that  right,  the  Court 
erred  in  denying  their  application  to  have  the  place  of  trial 
changed  from  San  Francisco  to  San  Joaquin.  The  right  might 
have  been  waived  by  appearing  and'answering  or  demurring 
without  filing  an  afiidavit  of  merits  and  demanding  "  in  writ- 
ing that  the  trial  be  had  in  the  proper  county."    (Id.  396.) 

The  appellants,  on  their  first  appearance,  as  the  sole  de- 
fendants in  the  action,  and  at  the  time  of  filing  their  answer, 
did  file  an  affidavit  of  merits  and  a  demand  "in  writing  that 
the  trial  be  had  in  the  proper  county.''  Before  that,  either 
San  Francisco  or  San  Joaquin  was  the  proper  county.  !Now 
it  could  never  have  been  the  intention  of  the  Legislature  that 
a  plaintifi*,  by  improperly  joining  persons  who  resided  in  the 
same  county  with  himself,  against  whom  his  complaint  showed 
that  he  had  no  cause  of  action,  with  persons  residing  in  an- 
other county  against  whom  he  did  allege  a  cause  of  action  as 
defendants,  could  defeat  the  right  of  the  real  defendants  to 
have  the  action  tried  in  the  proper  county,  particularly  when, 
as  in  this  case,  the  action  is  dismissed  as  to  the  defendants 
residing  in  the  same  county  with  himself  before  the  filing  of 
the  answer.  Whenever  the  attention  of  the  Legislature  is 
manifest  it  must  prevail  in  the  construction  of  statutes.  The 
object  of  the  Legislature  was  to  prevent  the  trial  of  actions 
in  counties  other  than  those  in  which  the  defendants  resided, 
unless  they  waived  that  right  I  do  not  think  that  the  Courts 
should  sanction  a  palpable  evasion  of  such  a  statute. 

Mtrice,  J.,  concurred  with  Mr,  Justice  Sharpstein. 
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V.   THE  CENTRAL 
ROAD  COMPANY. 


PACIFIC  RAIL- 


When  Quzstions  of  Kegligenci  to  be  Left  to  Jurt. — Action 

father  to  recover  damagea  for  loss  of  five  children,  ranfsplDg  from  five  to 
Bixteen  years  of  age,  killed  in  a  collision  with  a  train  belonging  to  de- 
fendant. The  children  killed  were  retaming  home  from  a  May-day 
•  picnic,  in  a  light  wagon  drawn  by  one  gentle  horse.  l*he  oldest — a  girl 
of  sixteen — was  driving.  She  was  acquainted  with  the  highway  over 
which  she  was  passing  and  with  the  point  at  which  it  was  <»OB8ed  by  the 
railroad  track.  Several  persons  in  vehicles  preceded  her  on  the  highway, 
and  had  crossed  the  railroad,  the  nearest  one  being  some  four  hundred 
feet  in  advance;  and  she  was  followed  by  a  boy  thirteen  years  old,  at  a 
considerable  distance  in  the  rear.  On  the  railroad,  about  three  hundred 
and  thirty-five  feet  from  the  point  of  crossing,  was  a  covered  bridge.  On 
either  side  of  the  railroad,  between  the  bridge  and  its  intersection  with 
the  highway,  were  a  number  of  eucalyptus  trees  planted  by  the  defend- 
ant, and  which  had  attained  such  size,  as,  according  to  some  of  the  testi- 
mony in  the  case,  prevented — in  connection  with  some  of  the  neighboring 
orchards — ^an  approaching  train  from  being  seen  by  those  traveling  the 
highway,  until  the  traveler  should  reach  a  point  very  close  to  the  rail- 
road track.  There  was  also  evidence  going  to  show  that  at  the  time  of 
the  accident  the  train  was  slightly  behind  time,  and  was  running  at  the 
rate  of  from  thirty-three  to  thirty-five  miles  per  hour,  whereas  the  rate 
at  which  the  trains  usually  ran  at  that  point  was  from  twenty-five  to 
thirty  miles  an  hour.  Further,  there  was  some  evidence  tending  to  show 
that  the  bell  was  not  rung  nor  the  whistle  blown. 
ffdd:  1.  This  evidence,  especially  that  relating  to  the  increased  speed, 
under  the  circumstances  appearing,  tended  to  show  negligence  on  the 
part  of  the  defendant,  and  it  was  for  the  jury  to  pass  upon  the  efiect  of 
this  testimony.  2.  The  evidence  was  sufficient  to  justify  the  verdict  of 
the  jury  agunst  the  defendant  on  the  question  of  the  defendant's  negli- 
gence. 

Id. — Contributory  Neolioence. — If  it  clearly  appears  from  the  undisputed 
facts,  judged  of  in  the  light  of  tliat  common  knowledge  and  experience  (<f 
which  Courts  are  bound  to  take  notice,  that  a  party  has  not  exercised 
such  care  as  men  of  common  prudence  usually  exercise  iu  positions  of  like 
exposure  and  danger,  the  question  of  negligence  is  one  of  law,  to  be  de- 
cided by  the  Court.  In  all  other  cases  the  question  must  be*  submitted 
to  the  jury  under  proper  instructions. 
Held:  In  the  present  case  the  question  of  contributory  negligence  on  the 
part  of  the  deceased  children  was  properly  submitted  to  the  jury,  and 
there  exists  no  valid  reason  for  disturbing  the  finding  of  the  jury  on  this 
point  against  the  defendant. 

B0LB  OF  Damages. — In  this  action  under  the  law  of  this  state  the  jury  was 
not  limited  in  assessing  the  plaintifiTs  damages  to  his  actual  pecuniary  in- 
Jury  sustained  by  him  by  reason  of  the  loss  of  services  of  his  children.. 
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■■II.  .  >.  I  ■     ■    I-  ■  . 

Appeal  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Alameda.    Greene,  J. 

Action  for  damages  caused  through  the  negligence  of  the 
defendant.. .  Upon  the  conclusion  of  the  plaintiff's  testimony 
in  the  Court  below  the  defendant  moved  for  a  nonsuit,  which 
was  denied.  The  defendant  offered  no  testimony.  The  jury 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  ten  thou- 
sand eight  hundred  dollars.  The  defendant,  without  moving 
for  a  new  trial  in  the  Court  below,  prepared  a  bill  of  excep- 
tions to  be  used  on  appeal.  The  facts  are  stated  in  the  opin- 
ion of  the  Court.  After  the  decision  in  bank  a  petition  for 
rehearing  was  presented  and  denied 

Henry  Vrooman  and  W.  H,  L.  Barnes^  for  Appellant.  . 

The  damages  were  excessive  and  contrary  to  law.  (Sedg- 
wick on  Measure  of  Damages,  vol.  ii.,  p.  637.)  The  author 
says:  "  Where  there  is  a  prospective  pecuniary  loss,  resulting 
from  the  death,  damages  may  be  recovered  in  compensation 
for  such  loss.  It  may  be  difficult,  from  the  nature  of  the 
case,  to  lay  down  more  than  a  general  rule  to  govern  the  jury 
in  their  award  of  prospective  damages.  There  should  be,  at 
least,  a  reasonable  expectation  of  pecuniary  benefit  from  the 
life  of  the  deceased  to  entitle  the  plaintiff  to  recover. 

"  Definite  instructions  should  be  given  to  the  jury  as  to 
the  true  measure  of  damages  under  the  statute,  although 
much  must  be  left,  it  is  said,  to  their  sound  discretion.  The 
rule  on  the  proper  measure  of  damages  in  this  class  of  cases 
is  nowhere  better  stated  than  by  Sharswood,  J.,  in  Penn.  R. 
R.-  Co.  V.  Butler i  67  Pa.  St.  336,  where  the  learned  Judge  says: 
'After  an  attentive  examination  and  re^Mew  of  all  the  cases 
which  have  heretofore  been  decided,  we  are  of  opinion  that 
the  proper  measure  of  damages  is  the  pecuniary  loss  suffered 
by  the  parties  entitled  to  the  sum  to  be  recovered  (in  this 
instance  the  children  of  the  deceased),  without  any  solatium 
for  distress  of  mind,  and  that  loss  is  what  the  deceased  would 
have  probably  earned  by  his  intellectual  or  bodily  labor  in 
his  business  or  profession  during  the  residue  of  his  lifetime, 
and  which  would  have  gone  for  the  benefit  of  his  children. 
Gal.  Bsfs.  LXn->21 
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taking  into  consideration  his  age,  ability,  and  dispoaition  to 
labor,  and  his  habits  of  living  and  expenditure/ 

"As  to  the  future  services  of  minors,  damages  under  this 
statute  may  also  be  recovered  for  the  pecuniary  loss,  present 
or  prospective,  resulting  from  the  death  of  minors.  But  it 
should  be  made  to  appear  to  the  jury  that  there  is,  at  least,  a 
reasonable  expectation  that  the  services  of  the  child  will  be 
of  pecuniary  value  to  the  plaintiff." 

In  Oldfield  v.  The  K  Y,  d;  H.  R  R  Co.,  14  N.  Y.  310,  this 
language  was  used  by  Judge  Wright:  "Since  the  jury  must 
be  satisfied  by  proof  of  the  probability  of  actual  loss  result- 
ing to  the  plaintiff  from  the  death  of  the  minor,  the  condition 
of  the  parents,  the  occupation  of  the  father,  etc.,  are  admissi- 
ble in  evidence  in  this  class  of  cases,  when  not  in  others,  under 
the  statute,  to  enable  the  jury  to  determine  the  actual  loss 
which  will,  in  all  probability,  result  from  the  death  of  a 
child."  (Citing  £wen  v.  Chicago  dkKW.R  Co,,  38  Wis.  613; 
Barley  v.  Chicago  Jk  Alton  JB.  R,  4  Bias.  430;  Chicago  v. 
Powell,  42  m.  169.) 

*^  But  the  damages  must  be  limited  to  the  minority  of  the 
child.  It  is  the  pecuniary  value  of  the  services  of  tlie  boy 
during  his  minority  that  can  be  recovered.*'  (Citing  Caldwell 
V.  Brown,  53  Pa.  Si  453;  State  of  Maryland  v.  B.JkO.R  R. 
Co.,  24  Md.  84;  Penn.  R.  R  Co.  v.  KeU^,  31  Pa.  St  372; 
Penn.R  R,  Co.  v.  Zebe,  33  Pa.  St.  318;  Telfer,  Adm'r,  v.  N. 
R.  R  Co.,  30  N.  J.  L.  188.) 

"The  expense  of  providing  for  the  child,  had  he  lived, 
should  be  estimated  and  deducted  from  the  estimated  earn- 
ings of  the  child.  Says  Van  Dyke,  J.,  in  the  case  last 
above  cited:  "  The  action  is  the  creation  of  the  statute."  la 
the  same  action  the  Court  says  the  common  law  gives  no 
action  to  a  father  sustaining  such  an  injury.  It  is  given  by 
the  statute.  The  language  of  the  Act  upon  the  subject  of 
the  damages  is:  " The  jury  may  give  such  damages  as  they 
shall  deem  fair  and  just  with  reference  to  the  pecuniary  in- 
jury resulting  to  the  wife  and  next  of  kin  of  such  deceased 
person."  "It  is  liable  to  great  abuse,  and  the  Court  should  see 
that  every  verdict  which  is  rendered  contrary  to  it  should  be 
set  aside.  It  is  simply  an  action  to  recover,  in  dollars  and 
cents,  a  compensation  for  the  loss  and  damages  which  have 
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actually  been  sustained."  In  this  case  there  were  two  boys, 
one  thirteen  and  one  seventeen  years  of  age,  who  were 
driving  in  a  wagon;  got  on  a  crossing,  were  struck  by  a  pass- 
ing locomotive,  and  instantly  killed. 

''As  the  father  of  his  children,  the  plaintiff  was  entitled  to 
their  services  until  they  should  arrive  at  the  age  of  twenty- 
one  years;  and  what  those  services  might  reasonably  have 
been  expected  to  be  worth,  he  was  entitled  to  recover,  and 
nothing  more,  unless  it  be  expenses  growing  out  of  the  in- 
juries, subject  to  the  burdens  and  incumbrances  which  that 
relationship  imposed  upon  him.  Where,  however,  as  in  Iowa, 
the  statute  provides  that  the  action  shall  be  in  favor  of  the 
'estate  of  the  deceased,'  it  is  held  that  the  damages  are  not 
limited  by  the  minority  of  the  child." 

In  Potter,  Adra.  etc^  v.  The  Chicago  Jk  K  W.  R  R  Co.,  21 
Wis.  377,  it  is  said:  "  The  weight  of  authority  is  that  the  jury 
may  take  into  account  the  reasonable  expectation  of  pecuniary 
benefit  from  the  continuance  of  the  life  beyond  the  minority. 
But  this  does  not  seem  to  be  correct.  As  was  said  in 
Bannon  v.  B.  &  0,  R.  R  Co.,  24  Md.  117:  'the  chances  of 
survivorship,  his  ability  and  willingness  to  support  others,  are 
matters  too  vague  to  enter  into  an  estimate  of  damages  merely 
compensatory."' 

In  TelferY.  TJie  Northern  R.  R.  Co.,  the  Court  further  says: 
"  It  is  insisted  also  that  the  damages  in  these  cases  are  exces- 
sive." [I  will  remark  here  that  these  actions  were  brought,  as 
probably  they  strictly  should  have  been  brought,  separately  for 
each  one,  and  were,  by  stipulation,  consolidated  and  tried  to- 
gether. In  this  case,  by  agreement,  the  cases  of  all  the  chil- 
dren were  tried  in  one  action,  and  we  make  no  point,  exception, 
or  objection  to  what  would  otherwise  be  an  improper  joinder 
of  several  causes  of  action.]  "  In  the  case  of  David,  they  are 
assessed  at  nine  hundred  and  thirty-six  dollars;  and  in  the  case 
of  William  at  one  thousand  and  fifty-six  dollars.  In  the  view 
which  I  have  taken  of  the  cases,  it  is  not  necessary  to  examine 
this  part  of  them;  but  the  question  presented  is  one  of  im- 
portance, and  deserves  the  consideration  of  the  Court,  either 
now  or  at  some  other  time.  The  jury  seem  to  have  been  left 
pretty  much  to  their  own  conclusions  in  the  matter,  as  there  was 
but  little  if  any  evidence  to  throw  light  on  the  subject  beyond 
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th^  fact  oi  tbe  relationship  between  the  father  and  his  children; 
and  it  may  be  doubted  if  tbiey.  could  have  reached  the  con- 
clusiona  whi<5h  they  did,  if  they  had  been  governed  by  cor- 
rect legal  principles. 

''  The  action  is  the  creation  of  the  statute;  and  it  is.  need- 
less to  say  that  it:must  conform  strictly  to  it. :  It  is  liable  to 
great  abuse;  and. the  Court  should  see.  that  every  verdict 
which  is:  rendered  contrary  to  it,  should  be  set  aside.  It  is 
simply  an  action  to  recover  in  dollars  and  cents,  a  compensa- 
tion for  the  loss  and  damages  which  have  actually  been  sus- 
tained. As  the  father  of  his  children,  the  plaintiff  w:as  enti- 
tled to  their  services  until  they  should  arrive  at  the  age  of 
twepity-one  years ;  and  what  those  services  might  reasonably 
have  been  expected  to  be  worth,  he  was  entitled  to  recover, 
and  nothing  more,  unless  it  be  expenses  growing  out  of  the 
injuries,  subject  to  the  burdens  and  incumbrances  which  that 
relationship  imposed  upon  him.  Nothing  can  be  allowed  for 
the  mental  anguish  which,  as  a  parent,  he  is  supposed  to  have 
suffered.  Nothing  for  the  satisfaction  and  comfort  of  having 
his  sons — ^nothing  for  the  loss,  of  theii;  society  and  associ- 
ations. 

''The  damages  in  the  case  o£  William  are  fixed  at  one 
thousand  and  fifty-six  dollars.  He  was  over  thirteen  years 
of  age,  and  had  something  over  seven  years  to  serve  his  father. 
There  is  an  allowance,  then,  of  about  one  hundred  and  fifty 
dollars  per  year  on  an  average..  This  is  about  what  the  ser- 
vices of  a  full-grown  man  would  be  worth  in  the  business  in 
which  the  plaintiff  was  engaged,  when  boarded,  provided  he 
should  work  faithfully  the  whole  of  that  time.  If  this  is  the 
principle  upon  which  i^e  jury  proceeded,  they  were  unques- 
tionably wrong;  for.  as  the  plaintiff  was  bound  not  only  to 
feed  but  to  properly  clothe  and  educate  his  son,  and  to  take 
care  of  him.  if  sick,  pay  his  physician's  bills,  etc.,  it  may  well 
be  doubted  whether  his  services  would  have  been  worth  any 
more  than  his  board,  clothing,  education,  and  other  inciden- 
tals, previous  to  his  arriving  at  the  age  of  eighteen  yeai*s. 

"At  all  events,  these  things  should  have  been  taken  into  con- . 
sideration  by  the  jury,  and  proper  deductions  made  on  account 
of  them,  as  :well  as  for  the  day^  of  idleness,  of  absence,  and 
of  pleasure  incident  to  such  relationship  and  likely  to  inter-. 
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vene.  The  jnry  seem,  too,  to  have  gone  on  the  supposition 
that  William  wotdd  remain  in  sound  health,  and  serve  faith* 
fully  during  every  day  of  the  time;  whereas,  they  were  bound 
to  consider  the  probability,  that  through  accidents,  sickness, 
and  the  like,  he  might  be  xmable,  possibly  for  a  considerable 
portion  of  the  time,  to  perform  service  at  all,  when  he  would 
be  an  expense  tather  than  an  advantage.  Then,  too,  they 
seem  to  have  taken  it  for  granted  that  he  was  certainly  going 
to  live  through  the  whole  period,  and  his  life,  during  the  whole 
of  that  time,  the  defendants  are  made  to  insure ;  whereas,  it 
was  possible  be  might  die  the  next  day,  when  his  services,  of 
course,  would  have  ceased.  We  may  be  quite  willing  to  bind 
ourselves  to  pay  a  man  one  thousand  and  fifty  dollars  for 
seven  years'  service,  if  we  can  certainly  have  that  service  se^ 
cured  to  us,  when  we  would  not  be  willing  to  pay  half  that 
sum  if  we  are  to  take  all  the  risk  of  his  sidsn^ss,  accident, 
and  death  in  the  mean  tima  These  things,  too,  should  have 
been  taken  into  consideration  and  allowed  for;  and  if  they 
had  been,  all  of  them,  it  seems  difficult  to* see  how  the  jury 
could  properly  have  calculated  the  dam^es  at  one  thousand 
and  fifty-six  doUara  The  same  principles  and  rules  &pply^  of 
course,  to  the  case  of  David;  and  if  this  were  the  only  rea- 
son on  which  we  are  asked  to  set  the  verdicts  aside,  I  should 
feel  constrained  to  yield  to  it,  believing^  as  I  do,  that  the  jury 
must  have  proceeded  upon  erroneous  principles  in  this  respect 
in  reaching  their  conclusions.'' 

Judge  Elmer,  concurring,  says :  "  I  am  aiao  of  opinion  that 
the  damages  were  excessive.  The  jury  had  no  legal  right  to 
give  more  than  the  actual  pecuniary  injury  to  the  plaiilti£^ 
the  father  and  next  of  kin  of  the  persons  killed,  resulting 
from  their  death.  In  this  case  there  was  little  or  no  difficulty 
in  arriving  at  a  correct  result.  The  boys  weie  of  the  ages  of 
thirteen  and  fifteen  years,  so  that  the  father  was  entitled  to 
fourteen  years'  service  from  them  before  they  became  of  full 
age.  The  true  rule  for  measuring  his  injury  was  the  cost  of 
procuring  equivalent  help  from  others,  whose  clothing  and 
other  necessaries  should  be  furnished  by  him;  to  which  might 
perhaps  be  added  reasonable  funeral  charges^  beyoiid  what 
was  expressly  contributed  for  that  purpose.  Upon  the  most 
liberal  computation,  these  expenses  could  not  have  amounted 
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to  anything  like  the  sum  awarded  by  the  jury.  Verdict  set 
aside."  (See  Karr  v.  Parka,  44  Cal.  46 ;  Sykea  v.  Lawlor,  49 
id.  236;  Durkee  v.  C.  P.  jR.  JR.  Co.,  56  id.  388;  Beeaon  v.  0. 
M.  ft  M,  Co.,  57  id.  20.) 

In  the  Durkee  Case,  Chief  Justice  Morrison,  in  passing  upon 
the  questions  involved,  cites  0.  Jh  M,  JR.  i2.  Co.  v.  Tindcdl, 
which  was  an  action  to  recover  damages  for  the  loss  of  Daniel 
Tendall,  a  minor,  killed  by  a  locomotive  engine  of  the  com- 
pany; as  follows:  ''The  third  question  relates  to  damages. 
The  Court  instructed  the  jury  that,  in  estimating  damages^ 
they  might  take  into  consideration  the.  actual  pecuniary  loss 
to  the  pl^ntiff,  occasioned  by  the  death  of  the  son,  and  the 
services;  and  also,  such  other  circumstances  as  have  inju- 
riously afflicted  the  plaintiff  in  person,  in  peace  of  mind,  and 
in  happinessw"  The  Court  says  this  instruction  was  errone- 
ous, citing  Quin  v.  Moore,  15  N.  Y.  432,  where  the  statute  is 
similar  to  that  of  California.  Indeed,  all  these  statutes  are 
founded  upon  the  Act  of  Lord  Campbell.  "  The  statute  of 
New  York,"  says  the  Court,  "  under  which  the  foregoing  de- 
cision was  made,  authorized  the  jury  to  give  such  damages  as 
they  deem  fair  and  just,  with  referenda  to  the  pecuniary  in- 
jury resulting  from  such  death  to  the  wife  and  next  of  kin 
to  the  deceased  person." 

The  children  of  the  plaintiff  were  aged  as  follows:  Christine, 
a  girl,  aged  sixteen  years;  B^atie,  a  girl,  aged  fourteen  years; 
John,  a  boy,  aged  ten  years;  Frank,  a  boy,  aged  eight  years; 
Lillian,  a  girl,  aged  five  years.  It  is  impossible  to  say  what, 
if  any,  basis  was  assumed  by  the  jury  in  arriving  at  a  verdict 
of  ten  thousand  eight  hundred  dollars  as  the  total  dam- 
ages of  the  plaintiff. 

If  they  equally  apportioned  the  damages  among  the 
children,  they  allowed  two  thousand  dollars  for  each  child,  as 
the  value  of  the  prospective  services  of  each,  without  reference 
to  disparity  of  age  or  difference  in  sex.  If  they  found  the 
years  of  service  to  which  each  was  bound  to  the  parent,  the 
result  would  be  as  follows:  Christine,  two  years,  two  thousand 
dollars;  Eatie,  four  years,  two  thousand  dollars;  John,  eleven 
years,  two  thousand  dollars;  Frank,  thirteen  years,  two 
thousand  dollars;  Lillian,  thirteen  years,  two  thousand  dollars; 
total,  forty-three  years,  ten  thousand  dollars.    Dividing  ten 
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thousand  doUars  by  forty-three  years,  we  have  again  the 
yearly  value  of  all  their  services,  equal  to,  say,  two  hundred 
and  thirty-two  dollars  and  fifty  cents  per  annum,  without  any 
deductions  whatever  for  board,  clothing,  education,  illness,  or 
any  incidental 'expense  whatever,  or  any  regard  to  the  near 
emancipation  of  some  of  the  children  and  the  infancy  of 
others. 

If  the  cases  cited  state  the  law,  the  verdict  of  the  jury  was 
excessive  and  contrary  to  law.  It  is  evident  there  was  no 
calculation  about  the  matter.  The  jury  made  the  damages  as 
large  as  they  dared.  But  in  view  of  the  intimation  of  the 
Court  that  a  verdict  based  upon  sympathy,  and  not  reasonable 
calculation  of  values,  would  be  set  aside,  they  may  have  been 
somewhat  restrained.  However  this  may  have  been,  the 
verdict  was  evidently  not  in  accordance  with  the  law. 

W.  W.  Foote  and  A.  -4.  Moore,  for  Respondent 

The  rule  in  cases  of  this  character,  as  we  understand  it,  is 
perfectly  plain,  and  is  supported  by  an  unbroken  current  of 
authority.  "  There  being  some  proof  of  negligence,  the  Su- 
preme Court  will  not  review  the  verdict."  (Algier  v.  Steainer 
Maria,  14  Cal.  168.)  "  In  an  action  for  damages  for  injury 
caused  by  negligence,  a  nonsuit  on  the  ground  of  contribu- 
tory negligence  should  only  be  granted  when,  giving  the 
plaintiff  the  benefit  of  all  controverted  questions,  it  is  appar- 
ent to  the  Court  that  a  verdict  in  his  favor  must  necessarily 
be  set  aside."  (Schi&rhold  v.  K  B.  S  M.  R  R  Co,,  40  id, 
447.)  And  in  the  case  of  Siegel  v.  Eiaen,  41  id.  109,  the 
same  doctrine  is  aflfirmed.  "  The  question  whether  the  col- 
lision by  which  the  injury  was  caused  could  have  been 
avoided  by  proper  care,  is  a  question  of  fact  for  the  jury." 
This  was  the  precise  question  at  issue  in  the  case  at  bar,  and 
the  verdict  of  the  jury  decided  it  adversely  to  the  defendant. 

In  the  case  of  Femandea  v.  The  Sacramemio  City  Railway 
Co.,  52  Cal.  62,  our  Court  uses  the  language  of  another  Court 
with  approval.  "  Ordinarily,  however,  it  is  to  be  settled  as  a 
question  of  fact  in  each  case  as  it  arises,  upon  a  consideration 
of  all  the  circumstances  in  connection  with  the  ordinary  con- 
duct and  motives  of  men,  applying  as  the  measure  of  ordinary 
care  the  rule  that  it  must  be  such  care  as  men  of  common 
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prudence  usually  exercise  in  positions  of  like  exposure  and 
danger.  When  the  circumstances  under  which  the  plaintiff 
acts  are  complicated,  and  the  general  knowledge  and  experi- 
ence of  men  do  not  at  once  condemn  his  conduct  as  careless, 
it  is  plainly  to  be  submitted  to  the  jury.  What  is  ordinary 
care  in  such  cases,  even  though  the  facts  are  undisputed,  is 
peculiarly  a  question  of  fact  to  be  determined  by  the  jury 
under  proper  instructions.  It  is  the  judgment  and  experi- 
ence of  the  jury,  and  not  of  the  Judge,  which  is  to  be  ap- 
pealed to."  In  the  same  case  our  Supreme  Court  continues 
thus:  "  We  think  these  cases,  and  many  others  of  like  import 
which  might  be  cited,  state  the  rule  correctly;  and  the  con- 
clusion to  be  drawn  from  them  is,  that  if  it*  clearly  appears 
from  the  undisputed  facts,  judged  of  in  the  light  of  that 
common  knowledge  and  experience  of  which  Courts  are 
bound  to  take  notice,  that  a  party  has  not  exercised  'such 
care  as  men  of  common  prudence  usually  exercise  im  posi- 
tions of  like  exposure  and  danger,'  negligence  in  such  a 
case  is  a  question  of  law  to  be  decided  by  the  Court.  In  all 
other  cases  the  question  must  be  submitted  to  the  juiy  under 
proper  instructions.' " 

In  support  of  these  views  we  refer  also  to  the  late  work  of 
Mr.  Field  on  the  law  of  damages,  who,  at  page  519,  stated 
the  rule  to  be  that  "  to  justify  a  nonsuit  on  the  ground  of 
contributory  negligence,  the  evidence  against  the  plaintiff 
should  be  so  clear  as  to  leave  no  room  to  doubt;  and  all  ma- 
terial facts  must  be  conceded  or  established  beyond  contro- 
versy." The  rule  we  have  announced  is  also  supported  by 
the  following  recent  adjudications:  Johnson  v.  Brv/neTy  61 
Pa.  St.  58;  Quirk  v.  Holt,  99  Mass.  164;  B.  C.  P.  R  Co.  v. 
Wilkinson,  30  Md.  226 ;  Barton  v.  St  X.  Jk  L  MR  R.  Co.,  52 
Mo.  253. 

Later  eases  of  our  own  Court  announce  the  same  doctrine. 
(Durkee  v.  C.  P.  R  R  Co.,  56  Cal.  388;  Jamison  v.  S.  J.  <fe  8. 
C.  JB.  R  Co.,  55  id.  593.)  And  in  all  the  other  States  the 
doctrine  is  the  same— each  case  is  to  be  governed  by  its  own 
particular  facts.  As  has  been  well  said  by  our  own  jurists : 
"  Negligence  is  never  absolute  or  intrinsic,  but  is  always  rela- 
tive to  some  circumstances  of  time,  place,  or  person."  This 
being  the  law,  it  is  only  necessary  to  examine  into  tiie  facts  j 
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of  this  case,  to  see  that  the  motion  for  a  nonsuit  was  prop- 
erly denied. 

The  first  witness  called  for  the  plaintiff,  H.  F.  Nehrbas,  the 
father  of  the  children,  testified  in  a  clear  and  distinct  man- 
ner as  to  the  facts  preceding  the  accident.  His  children,  the 
eldest  sixteen  years  old,  left  home  in  the  morning,  driving  a 
gentle  horse,  for  the  laudable  purpose  of  attending  a  May-day 
picnic.  They  were  acquainted  with  the  road,  and  counsel  for 
the  defendant  claims  that  this  circumstance  imposed  upon 
them  an  additional  def^ee  of  care.  This  is  noi  the  law. 
"The  mere  fact  that  a  traveler  is  familiar  with  the  road,  and 
knows  of  the  existence  of  defects  therein,  will  not  Impose 
upon  him  the  obligation  to  use  more  than  ordinary  cafe  in 
driving  it.  Such  knowledge  is  merely  a  circumstance.  ♦  ♦ 
*  *  (Shear,  and  Red.  on  Neg.,  492;  and  cases  cited  in  note.) 
Besides,  these  children  were  infants,  and  not  legally  held  to 
as  high  a  degree  of  care  as  grown  people.    (Schierkold  Case.) 

Counsel  for  appellant  also  claims,  in  his  specifications  of 
errors,  that  there  were  other  acts  done  or  omitted  by  these 
children,  which  in  law  amounted  to  contributory  negligence* 
An  examination  of  the  transcript  will  disclose  no  single  act 
of  the  kind,  and,  as  we  understand  the  law,  the  fact  of  con- 
tributory negligence  is  a  defense  to  be  proved  by  the  defend- 
ant, and  its  absence  need  neither  be  pleaded  nor  proved  in 
the  first  instance  by  the  plaintiff,  (RobinsoTi  v.  Western  P.  iJ. 
JR.  Co.,  48  Cal.  409;  McQtiilkm  v.  C.  P.  R  JJ.,  50  id.  7.) 

On  the  other  hand,  negligence  is  not  to  be  presumed 
against  the  railroad  company,  but  must  be  proven.  We  think 
the  admitted  and  proved  facts  in  this  case  show  negligence 
of  the  grossest  kind.  In  the  first  place,  the  railroad  com- 
pany, in  constructing  its  road  over  and  across  the  ancient 
and  public  highway,  under  authority  of  the  license  conferred 
by  Section  6  of  the  Act  of  the  Legislature  conferring  such 
rights,  did  not  comply  with  the  provisions  of  said  Act,  and 
it  did  not  comply  with  the  provisions  of  Section  19  of  said 
Act  (Statutes  1861,  p.  615,  §§  5, 19.)  They  did  not  restore 
the  highway  to  as  safe  a  condition  as  it  was  before,  and  this 
was  a  fact  from  which  the  jury  were  at  liberty  to  infer  neg- 
ligence. "  Where  the  track  of  a  railroad  crosses  a  turnpike, 
care  and  caution  which  the  company  and  parties  passing  upon 
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the  highway  should  use  are  mutual.  Where  the  view  is  ob- 
structed, so  that  parties  crossing  the  railroad  can  not  see  an 
approaching  train,  the  exercise  of  greater  care  and  caution  is 
required  by  both  sides.  Those  in  charge  of  the  train  should 
approach  the  crossing  at  a  less  rate  of  speed,  and  use  in- 
creased diligence  to  give  warning  of  its  approach;  and 
neglect  in  these  particulars,  is  sufficient  to  fix  a  liability  for 
an  attending  injury  upon  the  company."  (LouisviUe  C.  Jk  L. 
E.  R  Co.  V.  Goetz's  Adm'x,  C.  of  Appeals,  Ky.,  12  Rep.  616.) 

The  evidence  showed  conclusively,  and  it  was  not  contra- 
dicted, that  it  was  an  act  of  gross  negligence  for  the  railroad 
company  to  have  planted  double  rows  of  trees  on  both  sides 
of  its  right  of  way,  so  that  the  view  of  both  employees  of  the 
road  ancT  of  travelers  approaching  the  crossing  should  be  ob- 
structed. "  Both  parties  are,  however,  equally  bound  to  use 
ordinary  care.  For  this  purpose,  it  is  the  duty  of  the  en- 
gineer to  keep  watch  for  travelers,  to  give  signals,  etc.,  and 
also  to  approach  a  crossing  which  he  knows  to  be  continu- 
ally thronged  with  travelers,  and  unprotected  by  the  com- 
pany, at  such  a  rate  of  speed  as  will  enable  him  to  check  the 
train  if  necessary."  (See  also,  Indianapolis  &  S.  L.  iJ.  R.  Co. 
V.  Smith,  78  IlL  112;  Mackay  v.  N.  Y.  CeTU,  R  R  Co.,  SoN.  Y. 
76.) 

Mr.  Justice  McEinstry,  speaking  for  the  Court,  in  the 
Robi/naon  Case  before  cited,  uses  this  significant  language,  with 
reference  to  the  conduct  of  persons  in  the  immediate  presence 
of  dangers:  "  We  attach  little  consequence  to  her  conduct  after 
the  train  began  to  move.  Startled  and  alarmed,  as  she  doubt- 
less was,  by  the  immediate  peril  of  her  position,  it  would  be  ask- 
ing more  than  should  be  required  of  an  ordinarily  prudent  and 
reasonable  person  to  demand  that  she  should  exercise  the 
soundest  discretion  in  her  efforts  to  escape."  So  was  it  with 
these  little  children.  First  seeing  of  hearing  the  train  at  the 
moment  when  they  were  within  a  few  feet  of  the  track,  their 
view  obstructed  by  the  bridge  and  trees,  and  the  soimd  of  the 
approaching  train  deadened  by  the  same  causes,  it  is  idle  to 
claim  that  they  did  not  attempt  to  save  themselves  from  a 
peril  to  prevent  which  would  have  been  impossible.  To  hold 
such  a  doctrine,  would  be  in  effect  to  say  that  a  traveler  who 
was  injured  crossing  a  railway  upon  a  public  highway  could 
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never  recover  damages.  The  case  of  Richardson  v.  K  Y. 
CervtraZ  R,  R.,  45  N.  Y.  846,  and  the  case  of  EvTist  v.  Hudson 
River  R.  R.  Co.,  35  id.  9,  are  cases  to  which  we  invite  the 
particular  attention  of  the  Court  and  opposing  counsel 
•  Appellant  claims  that  the  verdict  Ls  excessive  and  contrary 
to  the  law  as  given  to  the  jury  by  the  Court  In  this  State, 
under  Sections  376  and  377,  it  is  provided  that "  in  every 
action  under  this  and  the  preceding  section  such  damages 
may  be  given  as  under  all  the  circumstances  of  the  case  may 
be  just."  A  verdict  should  not  be  set  aside  unless  outrageously 
excessive. 

Field,  in  his  work  on  damages,  thus  clearly  states  the  rule: 
"  The  power  of  the  Court  to  set  aside  verdicts,  and  grant  new 
trials,  should  be  exercised  only  where  it  is  apparent  from  the 
amoimt  of  the  verdict  or  otherwise,  that  the  jury  were  influ- 
enced by  passion,  prejudice,  corruption,  or  an  evident  mistake 
of  the  law  or  the  facts,  or  that  there  was  a  palpable  error  in 
computation."  This  doctrine  is  well  expressed  by  Justice 
Wilde,  who  remarks:  "  In  all  cases  where  there  is  no  rule  of 
law  regulating  the  assessment  of  damages,  and  the  amount 
does  not  depend  upon  computation,  the  judgment  of  the  jury, 
and  not  the  opinion  of  the  Court,  is  to  govern,  imle&s  the 
damages  are  so  excessive  as  to  warrant  the  belief  that  the 
jury  must  have  been  ■  influenced  by  partiality  or  prejudice,  or 
have  been  misled  by  some  mistaken  views  of  the  merits  of 
the  case."  Under  the  instructions  in  this  case,  much  was  left 
to  the  unbiased  discretion  of  the  jury,  and  certainly  no  Court 
can  say,  upon  the  principle  of  compensatory  damages  merely, 
that  the  verdict  was  outrageous  or  at  all  excessive.  The  case 
of  Myers  v.  San  Frarndsco^  42  Cal.  216,  decided  under  the 
statutes  of  this  State,  as  they  stood  in  1862,  is  an  instructive 
case  upon  this  point 

Ross,  J.: 

Except  in  one  aspect  of  the  case  we  need  not  allude  to  the 
pathetic  side  of  the  accident  which  in  an  instant  brought 
death  to  flve  children,  the  oldest  of  whom  was  but  sixteen 
and  the  youngest  but  five  years  of  age.  The  action  is  by  the 
father  against  the  Bailroad  Company  for  damages  for  the  loss 
of  his  children.    If  there  was  no  negligence  on  the  part  of 
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the  defendant,  of  course  the  plaintiff  can  not  recover.  And 
even  if  there  was  great  negligence  cm  its  partj  yet  if  the  acci- 
dent was  brought  about  in  part  by  a  want  of  ordinary  care 
on  the  part  of  the  deceased,  a  like  result  must  follow. 

The  first  inquiry,  therefore,  is:  Is  there  any  evidence  going 
to  show  negligence  on  the  part  of  the  defendant  ? 

The  accident  occurred  in  the  aftemo(»i  of  a  lovely  day  in 
May.  The  children  killed  were  returning  home  from  a  Ma}'- 
day  picnic,  in  a  light  wagon  drawn  by  one  gentle  horse.  The 
oldesi>-^a  girl  of  sixteen — ^was  driving.  She  was  acquainted 
with  the  highway  over  which  she  was  passing  and  with  the 
point  at  which  it  was  crossed  by  the  railroad  track.  Several 
persons  in  vehicles  preceded  her  on  the  highway,  and  had 
crossed  the  railroad,  the  nearest  one — ^Meeks— being  some  400 
feet  in  advance;  and  she  was  followed  by  a  boy  thirteen  years 
old,  at  a  considerable  distance  in  the  rear.  On  the  railroad^ 
about  335  feet  from  the  point  of  crossing,  was  a  covered 
bridge.  On  either  side  of  the  railroad,  bdbween  the  bridge 
and  its  intersection  with  the  highway,  were  a  number  of  euca- 
lyptus trees  planted  by  the  defendant,  and  which- had  attained 
such  size  as,  according  to  some  of  the  testimony  in  the  ease, 
prevented — ^in  connection  with  some  neighboring  orchards — 
an  approaching  train  from  being  seen  by  those  traveling  the 
highway,  until  the  traveler  should  reach  a  point  very  close  to 
the  railroad  track.  There  is  also  evidence  going  to  show  that 
at  the  time  of  the  accident  the  train  was  slightly  behind  time 
and  was  running  at  the  rate  of  from  33  ta  35  miles  per  hour, 
whereas  the  rate  at  which  the  trains  usually  ran  at  that  point 
was  from  25  to  30  miles  an  hour.  Further,  there  was  some 
evidence  tending  to  show  that  the  bell  was  not  rung  nor  the 
whistle  blown.  In  the  recent  case  of  Kellogg  v.  N.  F.  C  A 
Hudson  R.  R.  R  Co.,  reported  in  79  N,  Y,  72,  the  only  neg- 
ligence on  the  part  of  the  defendant  submitted  to  the  jury-, 
was  its  omission  to  ring  the  bell  at  the  crossing,  and  the  Court 
of  Appeals  held  in  that  case,  that  while  thei*e  was  a  great 
preponderance  of  evidence  that  the  bell  was  rung,  the  Court 
could  not  say  that  there  was  not  some  conflict  in  the  evidence 
upon  that  question  proper  for  submission  to  the  jury.  "  There 
was  some  evidence,"  said  the  Court, "  tending  to  show  the  bell 
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was  not  rung,  and  we  can  not  say  as  matter  of  law  that  the 
jury  was  bound  to  disregard  it."     ,    ^> 

In-the  case  before  us,. the  engineer  and  fireman  of  the  loco- 
motive were  on  the  stand  &s  witnesses,  and  neither  of  them 
was  asked  as  to  whether  the  bell  was  rung  or  the  whistle 
blown.  The  engineer  testified  that  when  he  first  saw  the 
children  they  were  within  about  ten  feet  of  the  railroad  track 
and  the  train  was  between  the  bridge  and  the  crossing;  that 
he  at  once  put  on  the  air-brake,  but  to  stop  the  train  was  out 
of  the  question.  The.  boy  spoken  of,  who  appears,  from  his 
testimony  as  reported  in  the  record,  to  be  a  bright  lad,  testi- 
fied that  from  the  position: he  occupied  on  the  highway  he 
heard  the  rumble  of  the  train  as  it  passed  through  the  cov- 
ered bridge,  but  that  he  did  not  hear  the  bell  nor  the  whistle; 
that  he  was  in  a  position  where  he  could  have  'heard  them, 
and  that  he  was  in  the  habit  of  hearing  them  at  that  point, 
having  occasion  frequently  to  pass  there;  while,  on  the  other 
hand,  the  witness  Meeks  testified  that  from  his  position  he 
heard  both  the  bell  and  the  whistle. 

It  wa&for  the  jury  to  pass  upon  the  efiect  of  this  testimony. 
Besides,  the  increased  speed,  under  the  circumstances  appear- 
ing, certainly  tended  to  show  negligence  on  the  part  of  the 
defendant. 

It  was  held,  in  the  case  of  the  CarUinentaZ  Improvement 
Convpany  v.  Stead,  96  U.  S.  163,  that  "  where  the  view  is  ob- 
structed so  that  parties  crossing  the  railroad  could  not  see  an 
approaching  train^  the  exercise  of  greater  care  and  caution  was 
required  on  both  sides.  Those  in  charge  of  the  train  should 
approach  the  crossing  at  a  less  rate  of  speed,  and  use  increased 
diligence  to  give  warning  of  its  approach."  ^d  in  the  case 
of  the  Loui»viUe  C,  and  L.  BaUroad  Company  v.  Ooetz's  Ad- 
ministratrix, decided  by  the  C!ourt  of  Appeals  of  Kentucky, 
'Jtmjfkmaibmmkiiftmii.ihe  crossing  of  a  turnpike  by  the  rail- 
road ''  on  a  descending  grade,  running  thirty  miles  or  more  an 
hour,  with  no  other  signal  or  warning  than  a  whittle  within 
seventy  yards  of  the  crossing,  to  warn  those  traveling  on  the 
turnpike  of  its  approach,"  was  of  itself  held  culpable  negli- 
gence.    (12  Reporter,  618.) 

Clearly,  we  would  not  be  justified  in  holding  that  the  tes- 
timony in  the  case  now  here  was  not  such  as  entitled  the 
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plaintiff  to  have  it  submitted  to  the  jury,  or  that,  being  so 
submitted,  it  is  not  suflSeient  to  support  the  verdict  of  the 
jury  finding  negligence  on  the  part  of  the  defendant 

Next,  was  there  such  contributory  negligence  on  the  part 
of  the  deceased  as  precludes  a  recovery  by  the  plaintiff? 

On  this  branch  of  the  case  the  law  is: ''  If  it  clearly  appears 
from  the  undisputed  facts,  judged  of  in  the  light  of  that  com- 
mon knowledge  and  experience  of  which  Courts  are  bound  to 
take  notice,  that  a  party  has  not  exercised  such  care  as  men 
of  common  prudence  usually  exercise  in  positions  of  like  ex- 
posure and  danger,  the  question  of  negligence  is  one  of  law, 
to  be  decided  by  the  Court  In  all  other  cases  the  question 
must  be  submitted  to  the  jury  under  proper  instructions." 
(iSwiiifffifeg  V.  SacraTTienio  ^hf  Rmihna^  (hii^mShOai.  m^WBi 

"THv*  flSi^BOPO'lXS  aUvuOQRwFoB  ^nffi^9"^^^^KI^ 

This  being  the  law,  we  are  of  opinion  that  the  present  case 
was  properly  submitted  to  the  jury,  and  that  there  is  no  valid 
reason  for  disturbing  their  finding  that  there  was  no  con- 
tributory negligence  on  the  part  of  the  deceased. 

It  has  already  been  decided  here  that  contributory  negli- 
gence on  the  part  of  the  injured  party,  is  a  matter  of  defense, 
to  be  proved  affirmatively  by  the  defendant,  unless  it  can  be 
inferred  from  circumstances  proved  by  the  plaintiff.  {^S^kmrnsiL 
'  T^:  W:P.  JB.  Jl.'C6.,''?5TJftl  ^ae,igiditBtitoritio8  tlnw  iiiiid.) 

A  part  of  the  circumstances  in  the  present  case  have  already 
been  detailed.  It  has  been  seen  that  the  children  were  pre- 
ceded a  considerable  distance  on  the  highway  by  the  witness 
Meeks.  Some  distance  ahead  of  him  was  "Smalley's  stage," 
in  which  were  a  number  of  people.  As  Meeks  approached 
the  railroad  track  he  noticed  that  the  passengers  in  the  stage 
were  waving  their  hats  and  handkerchiefs  at  him,  but  he  did 
not  understa,nd  why.  As  he  crossed  the  track  he  looked 
down  it  and  saw  the  .train  at  a  distance,  as  he  supposes,  of 
from  1,500  to  2,000  feet  beyond  the  bridge.  Meeks,  who  was 
driving  a  gpod  team,  at  a  good  road  gait,  passed  the  railroad 
track,  and,  observing  that  the  passengers  in  the  stage  con- 
tinued to  wave  their  hats  and  handkerchiefs,  stopped  and 
looked  back  to  see  if  there  was  not  some  one  behind  him  to 
.  whom  they  were  waving,  and  saw  the  wagon,  in  which  were 
the  children,  coming  up  the  grade  that  leads  up  to  th&^trackw 
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at  the  crossing.  Meeks  further  testified  that  when  the 
children  got  close  to  the  track  they  seemed  to  have  discov- 
ered the  train  and  to  urge  the  horse  on,  and  that  the  horse, 
as  the  train  approached,  swerved  to  the  left,  and  a  moment 
after  he  saw  the  horse  in  the  air. 

It  will  be  borne  in  mind  that  the  testimony  went  to  show 
that  because  of  intervening  trees,  those  traveling  along  the 
highway  in  the  direction  the  children  were  going,  could  not 
see  an  approaching  train  until  they  had  reached  a  point  very 
near  the  railroad  track.  A  part  of  the  trees  that  thus  ob« 
scured  the  view,  were  planted  and  permitted  to  grow  by  the 
defendant  along  its  track,  and  within  its  right  of  way.  At 
the  time  of  the  accident,  according  to  the  testimony  of  Meeks, 
a  wind  was  blowing,  which  caused  the  trees  to  rustle;  and 
this,  it  may  be,  prevented  the  children — ^who  were  much  nearer 
the  raih*oad  track  and  consequently  much  nearer  the  trees, 
than  were  Meeks  or  the  boy — ^from  hearing  the  rumbling  of 
the  train,  while  both  Meeks  and  the  boy  did  hear  it,  according 
to  their  testimony.  It  is  not  to  be  presumed  that  the  girl 
who  was  driving,  recklessly  or  carelessly,  imperiled  her  own 
life  and  the  lives  of  her  younger  brothers  and  sisters. 

And  from  the  testimony  of  the  engineer  of  the  locomotive, 
as  well  as  from  that  of  Meeks  and  the  boy,  it  is  quite  certain 
that  the  children  must  have  been  dangerously  near  the  track 
before  they  were  made  aware  of  the  approach  of  the  train. 
The  engineer,  according  to  his  testimony,  was  in  the  cab  and 
on  the  lookout.  When  he  first  saw  them  they  were  within 
about  ten  feet  of  the  track;  and  as  he  saw  the  horse  before 
he  saw  the  children,  it  is  not  probable  if  possible  that  they 
could  have  seen  the  train  until  they  reached  a  point  dangerous 
in  the  extreme.  The  engineer  further  testified  that  the  horse 
was  on  a  trot  when  he  first  saw  him,  stopped  when  within 
about  five  feet  of  the  track,  turned  his  head  to  the  driver's 
left,  and  then  started  on  again,  when  the  crash  cama  As  the 
train  was  running  at  a  rapid  rate  and  was  between  the  bridge 
and  the  crossing  when  the  horse  was  first  discovered,  of  course 
all  of  this  could  have  taken  at  most  bu{  afew  seconds  of  time. 
It  is  by  no  means  dear  that  the  children  could  have  escaped 
by  the  exerdse  of  the  utmost  coolness  and  discretion.  But 
in  such  cases,  such  a  degree  of  .care  is  never  required  of  thobo 
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traveling  a  highway.  Certainly  these  children  were  not 
bound  to  eKercise  more  care  than  a  prudent  m^i  approaching 
such  a  place  would  ordinarily  exercise  for  his  protection 
(Authorities  &wpra,  and  Schierhold  v.  N,  B.  <k  M.  JR.  R.  Co,, 
40  Cal.  447;  Richardson  v/1\r.  T.  Central  R  R,  45  N.  Y.  846;. 
Ernst  V.  Uudaon  RRR  Co,,  35  N.  Y.  9.)  There  is  no  proof 
that  they  were  heedless,  and  under  all  the  circumstances  sur- 
rounding the  accident,  we  think  it  was  for  the  jury  to  deter- 
mine whether  they  exercised  that  care  which  the  law  required 
of  them. 

There  only  remains  to.  be  considered  whether  the  damages 
awarded  the  plaintiff  by  the  jury — ^ten  thousand  eight  hundred 
dollars — ^are  excessive. 

It  is  not  claimed  by  the  learned  counsel  for  the  appellant 
that  this  is  so,  unless  the  law  be,  as  claimed  by  him,  that  the 
jury  was  limited  to  the  actual  pecimiary  injury  sustained  by 
the  plaintiff  by  reason  of  the  loss  of  the  services  of  his 
children.  Such  is  not  the  law  in. this  State.  (69#r9l^'€)Myi 
i^ppiiiihii#r^^M^«B6t^f!^;  Beeson  v.  Oreen  Mowntai/n  0,  M, 
Co,,  57  CaL  20;  «b«*rTr««5««*ro!r.-J^ 

In  view  of  the  rule  of  damages  prevailing  here,  we  can  not 
be  reasonably  expected  to  hold  that  for  such  a  loss  as  the 
plaintiff  in  this  case  sustained,  the  amount  awarded  him  by 
the  jury  was  excessive. 

Judgment  affirmed. 

McKiNSTEY  and  Shaepstein,  JJ.,  and  Morrison,  C.  J. 
concurred. 


[No.  6,829.— In  Bank,] 
Becember  12,  1882. 

JA(X)B  A.  MORENHAUT  et  al.  u  THOMAS  A.  BELL 

ET  AL. 

Law  of  the  Case— Former  Appeal— Finding  Supported  by  the  Evi- 
dence.— On  a  former  appeal  in  this  case,  reported  in  42  Cal.  591,  it  waa 
held  that  ux>on  the  execution  of  the  deed  from  Montenegro  to  Forbes, 
August  7,  1848,  aU  the  title  that  M.  then  held  to  the  premises  described 
in  it  passed  to  and  vested  absolutely  in  F,  ^ 
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SM:  Conceding  that  nnder  the  Mexican  law  the  sale  might  have  been  re- 
Bcinded  after  the  execution  of  said  deed,  the  finding  of  the  Court  below 
that  it  was  not  rescinded  is  austained  by  the  evidence. 

Appeal  by  plaintiffs  from  an  order  of  the  District  Court 
of  the  Fourth  Judicial  District  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco,  denying  a 
motion  for  a  new  trial.    Morbison,  J. 

Action  to  declare  a  trust  in  real  estate  to  compel  convey- 
ances, etc  The  action  was  originally  brought  August  21, 
1866,  and  upon  the  trial  had,  judgment  was  rendered  for  the 
plaintiffs.  The  defendants  appealed  to  the  former  Supreme 
Court  of  this  State,  and  at  the  January  term,  1872,  thereof, 
the  judgment  was  reversed,  and  cause  remanded  for  a  new 
trial.  (See  Morenha/ut  et  al,  v.  Barron,  42  Cal.  691.)  The 
pleadings  having  been  amended,  the  case  was  again  tried  in 
the  Court  below,  and  judgment  entered  April  19,  1878,  in 
favor  of  the  defendants.  The  plaintiffs  moved  for  a  new 
trial,  and  this  motion  having  been  denied,  they  took  this  ap- 
peal on  the  twenty-sixth  day  of  June,  1879.  After  the  de- 
cision in  bank,  a  petition  for  rehearing  was  presented  by  the 
appellants  and  denied  by  the  Court 

B.  S.  Brooks,  Jarnea  A.  Waymi/re,  and  Frederic  Hall,  for 
Appellanta 

Cope  &  Boyd,  Wilson  <fe  Wilson,  and  James  Wheeler,  for 
Respondenta 

J,  P.  Eoge,  B,  8,  Brooks,  James  A.  Waymire,  and  Frederic 
Ball,  for  Appellants,  on  petition  for  rehearing. 

Appellants  respectfully  ask  for  a  rehearing.  The  decision 
of  the  Supreme  Court  is  placed  solely  upon  the  ground  that 
the  Court  below  found  as  a  fact  that  the  sale  was  not  re- 
scinded. The  question  was  not  one  of  fact.  It  is  not  a  case 
of  conflict  of  testimony.  The  eminent  counsel  who  have  at 
different  periods  of  the  history  of  this  case  discussed  it,  have 
unanimously  treated  the  question  as  one  of  law  and  not  of 
fact  There  is  no  conflict  in  the  testimony.  The  solution  of 
the  question  depends  upon  the  written  documents  presented, 
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and  they  are  to  be  interpreted  by  the  Court.  (Carpentier  v. 
Thirston,  24  Cal.  268;  Pay7i€  v.  Treadwdl,  16  id.  220;  Che- 
nery  v.  Palmer,  6  id.  119;  Bruck  v.  Tucker,  32  id.  427, 430.) 

The  opinion  of  the  CJourt  assumes  that  upon  the  fonner 
Appeal  {MorenhatU  v.  Barron,  42  CaL  591),  it  was  decided 
^that  the  instrument  of  August  7, 1848,  was  an  absolute  con- 
veyance to  Forbes  of  all  the  title  vested  in  Montenegro.  The 
Judge  who  delivered  the  opinion  upon  that  appeal  refers  to 
the  instrument  as  a  "  deed,"  and  a  portion  of  the  language  he 
uses  would  indicate  that  he  regarded  it  as  an  ordinary  com- 
mon law  deed.  But  it  is  clear,  from  the  whole  opinion,  that 
the  construction  of  the  document  was  not  a  question  before 
the  Court.  The  Court  there  decides  nothing  as  to  the  merits 
of  the  case.  It  was  simply  held  that  the  District  Court  erred 
in  finding  certain  facts  that  were  not  pleaded,  and  therefore 
not  in  issue,  viz.,  the  facts  "  that  there  was  an  agreement  con- 
temporaneous with  the  execution  of  the  deed,  by  which 
Forbes  had  the  right  to  rescind  the  sale ;  and  that  he  exer- 
cised that  right  and  rescinded  the  sale." 

The  Court  said  that  these  facts  were  not  put  in  issue  by 
the  pleadings.  A  finding  in  regard  to  them  was  "  useless  and. 
idle."  For  the  same  reason — because  there  was  no  issue  on 
the  subject — ^tho  instrument  of  August  7,  1848,  was  erro- 
neously admitted  in  evidence.  It  was  not  properly  before  the 
District  Court,  nor  before  the  Supreme  Court.  Therefore  it 
could  not  be  construed  by  either  so  as  to  make  the  construe 
tion  a  part  of  the  law  of  the  case.  Hence,  we  contend  thai 
its  construction  is  ktill  an  open  question,  and  we  insist  that 
it  can  not  be  construed  as  an  absolute  conveyance,  because  it 
is  admitted  by  the  pleadings,  and  appears  from  the  evidence, 
without  contradiction,  that  Forbes  failed  and  refused  to  pay 
a  part  of  the  purchase  money. 

The  CouBT : 

Upon  the  execution  of  the  deed  of  Montenegro  to  Forbes, 
August  7,  1848,  "all  the  title  that  Montenegro  then  held"  to 
the  premises  described  in  it,  *'  passed  to  and  vested  absolutely 
in  Forbes."    (Morenhaut  v.  Barron,  42  Cal.  591.) 

The  only  question  that  is  open  for  our  consideration  and 
determination  on  this  appeal  is  whether  the  sale  f  rom  Monte- 
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negro  to  Forbes  was  subsequently  rescinded.  Conceding  that 
under  the  Mexican  law  such  sale  might  have  been  rescinded, 
after  the  execution  of  said  deed,  the  Court  below  found  as  a 
fact  that  it  was  not,  and  we  think  that  the  findings  of  the 
Court  upon  that  and  aU  the  other  issues  were  justified  by 
the  evidence. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
affirmed. 

Htkick,  J.^  expressed  no  opinion. 


[No.  7,884.— In  Bank.] 
December  12,  1882. 


ISIDOR  DANIELWrrZ  v.  ANN  SHEPPARD  BT  al. 

CoirrRACT  A0AIK8T  POBUO  POLICY— CoimUCr  BT  ADMUflSTBATRIX  OB  BT 

Hem  OT  Dbcbased  Pebson  as  to  Coicmissions  of  Bbokbb— Admtnib- 
TBATiON— Estates  ov  Deceased  P£B80N8.-~The  defendant  Ann  Shep- 
pardy  aa  adminiBtratrix  of  the  egtate  of  her  deceased  husband,  under  an 
order  of  the  Court,  sold  real  property  belonging  to  the  estate  for  the  sum 
of  $28,500,  and  reported  the  sale  to  the  Court  for  confirmation.  Pending 
the  proceedings  for  confirmation  the  administratriz  and  her  co-defendant, 
Jennie  Sfaeppard,  an  heir  of  deceased,  made  the  following  agreement  in 
writing:  "  San  Francisco,  April  28, 1877.  We  hereby  agree  and  promise 
to  pay  Isidor  Danielwitz  all  the  money  in  excess  or  over  and  above  the  sum 
of  twenty -nine  thousand  and  five  hundred  dollars  ($29,500),  United  States 
gold  coin,  for  his  services  in  the  way  of  a  commission  for  obtaining  a 
purchaser  for  property  sold  on  the  sixteenth  day  of  April,  1877,  by  order 
of  the  Probate  Court  of  the  City  and  County  of  San  Francisco,  belonging 
to  the  estate  of  John  K  T.  M.  Sheppard,  deceased.  Said  purchaser 
■hall  pay  the  sum  of  $31,350  gold  coin  or  more;  said  sum  being  an  ad- 
vance of  ten  per  cent,  or  more,  as  provided  by  law  for  said  property  so 
sold;  the  essence  of  this  agreement  being  the  payment  to  said  Isidor 
Danielwitz  of  all  sum  or  sums  of  money  obtained  or  bid  for  such  property 
sold  as  hereinafter  described  in  excess  of  the  sum  of  $29,500,  gold  com, 
irrespective  of  what  said  exoeaa  may  be  as  the  payment  to  him,  said 
Danielwitz,  in  the  procuring  of  said  purchaser.  Said  property  is  de- 
scribed as  follows:  [Here  follows  the  description  of  the  property  described 
in  the  complaint.}  This  agreement  being  made  with  said  Danielwitz  in 
good  faith,  and  wbich  we  promise  faithfully  to  carry  out  as  hereinbefore 
stated.  Ami  Sheppard,  Admimstratrix  of  the  estate  of  J.  R.  T.  M.  Shep- 
pard, deceased.  Jennie  Sheppard,  Heir.  Witnessed  by  B.  B.  Turner." 
Afterwards,  to  wit,  on  the  thirtieth  of  April,  1877,  the  plaintiff  procured 
one  Corcoran  to  bid,  in  writing,  for  the  property,  the  sum  of  $31,600.  lOn 
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the  iame  day  one  McLaren  put  in  an  advance  bid  of  $34.^t00,  and  on  the 
first  of  May  following,  Corcoran  bid  the  Bum  of  $37,000,  for  which  last 
named  sam  the  property  was  sold  and  confirmed  to  him;  and  he  there- 
upon paid  to  the  estate  that  sum  and  received  the  administratrix's  deed. 
The  action  was  bronght  against  the  defendants,  "as  heirs  of  the  estate," 
to  recover  the  di£ference  between  |29,500  and  $37»500. 
ffeld:  Even  if  the  agreement  be  treated  as  the  individual  contract  of  Ana 
and  Jennie  Sheppard,  it  is  contrary  to  the  provisions  of  statute,  against 
the  policy  of  the  law,  and  is  invalid. 

Appeal  by  defendants  from  the  judgment  of  the  Snperiox 
Court  of  the  City  and  County  of  San  Francisco,  and  from  an 
order  denying  a  motion  for  a  new  trial.    Wilson,  J. 

Action  on  contract.  The  Court  below  found  that  the  con- 
tract was  executed  by  the  defendants,  as  heirs  of  the  estate, 
and  not  in  any  representative  capacity,  and  that  it  was  so 
understood  and  agreed  at  the  time  of  its  execution.  Judgment 
was  given  in  favor  of  the  plaintiff  for  the  sum  of  two  thou- 
sand three  hundred  and  twenty-nine  dollars  and  forty-seven 
cents,  being  the  difference  between  the  sum  of  twenty-nine 
thousand  five  hundred  dollars,  and  the  original  bid  of  McLe- 
ran  and  interest  thereon.  Both  the  plaintiff  and  the  defend- 
ants appealed.  For  the  report  of  the  case  on  the  plaintiffs 
appeal  see  Danidwitz  v.  Sheppard,  No.  7,984,  opinion  filed 
December  12, 1882,  post,  342.  The  other  facts  are  stated  in 
the  opinion  of  the  Court 

TuUy  R  Wise,  for  Appellant. 

Etigene  N.  Deuprey  and  W.  M.  Pierson^  for  Respondent. 

The  Court  : 

J.  R  T.  M.  Sheppard  died  in  the  City  and  County  of  San 
Francisco,  leaving  certain  real  estate  therein.  His  widow, 
Ann  Sheppard,  was  appointed  administratrix  of  his  estate, 
and  afterwards  obtained  an  order  directing  certain  of  the  real 
estate  to  be  s6ld.  One  Regan  bid  therefor  the  sum  of  twenty- 
eight  thousand  five  hundred  dollars,  which  bid  was  accepted 
by  the  administratrix,  who  made  return  of  the  sale  with  an 
application  on  her  part  to  the'  Court  for  confirmation  thereof. 

An  existing  statute  declared:  ''Upon  the  hearing,  the  Court 
must  examine  the  return  and  witnesses  in  relation^  the. 
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same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  dis- 
proportionate to  the  value,  and  if  it  appear  that  a  sum  exceed- 
ing such  bid  at  least  ten  per  cent.,  exclusive  of  the  expenses 
of  a  new  sale,  may  be  obtained,  the  Court  may  vacate  the  sale 
and  direct  another  to  be  had,  of  which  notice  must  be  given, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  taken  place;  if  an  offer  of  ten  per  cent,  more  in  amount 
than  that  named  in  the  return  be  made  to  the  Court  in  writ^ 
uig>  hy  a  responsible  person,  it  is  in  the  discretion  of  the  Court 
to  accept  such  offer  and  confirm  the  sale  to  such  person  or  to 
order  a  new  sale."  In  this  condition  of  fact  and  law  the  fol- 
lowing agreement  in  writing  was  entered  into: 

"  San  Francisco,  April  28, 1877. 

"  We  hereby  agree  and  promise  to  pay  Isidor  Danielwitz 
all  the  money  in  excess  or  over  and  above  the  sum  of  twenty- 
nine  thousand  and  five  hundred  dollars.  United  States  gold 
coin,  for  his  services  in  the  way  of  a  commission  for  obtaining 
a  purchaser  for  property  sold  on  the  sixteenth  day  of  April, 
1877,  by  order  of  the  Probate  Court  of  the  City  and  County 
of  San  Francisco,  belonging  to  the  estate  of  John  R.  T.  M. 
Sheppard,  deceased.  Said  purchaser  shall  pay  the  sum  of 
thirty-one  thousand  three  hundred  and  fifty  dollars,  gold 
coin,  or  more;  said  sum  being  an  advance  of  ten  per  cent.,  or 
more,  as  provided  by  law  for  said  property  so  sold;  the  essence 
of  this  agreement  being  the  payment  to  said  Isidor  Danielwitz 
of  all  sum  or  sums  of  money  obtained  or  bid  for  such  property 
sold  as  hereinafter  described,  in  excess  of  the  sum  of  twenty- 
nine  thousand  five  hundred  dollars,  gold  coin,  irrespective  of 
what  said  excess  may  be  as  the  payment  to  him,  said  Daniel- 
witz, in  the  procuring  of  such  purchaser.  Said  property  is 
described  as  follows:  [Here  follows  the  description  of  the 
property  described  in  the  complaint.]  This  agreement  being 
made  with  said  Danielwitz  in  good  faith,  and  which  we  prom- 
ise faithfully  to  carry  out  as  hereinbefore  stated. 

"Ann  Sheppard, 
^Administratrix  of  the  estate  of  J.  R  T.  M.  Sheppard,  deceased. 

"  Jennie  Sheppard,  Heir. 

"Witnessed  by  R  B.  Turner." 

Afterwards,  to  wit,  on  the  thirtieth  of  April,  1877,  the 
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plaintiff  procured  one  Corcoran  to  bid,  in*  writing,  for  the 
property,  the  sum  of  thirty-one  thousand  five  hundred  dol* 
lars.  On  the  same  day  one  McLeran  put  in  an  advance  bid 
of  thirty-four  thousand  five  hundred  dollars,  and  on  the  first 
of  May  following,  Corcoran  bid  the  sum  of  thirty-seven  thou- 
sand dollars,  for  which  last-named  sum  the  property  was 
sold  and  confirmed  to  him;  and  he  thereupon  paid  to  tibe  es- 
tate that  sum,  and  received  the  administratrix's  deed 

The  plaintiff  claims  that,  by  virtue  of  the  agreement  above 
set  forth^  he  is  entitled  to  the  difference  between  the  sum  of 
twenty-nine  thousand  five  hundred  dollars  and  the  sum  of 
thirty-seven  thousaxid  dollars,  for  which  the  property  was 
sold  to  Corcoran;  and  he  brought  this  action  against  Ann 
Sheppard  and  Jennie  Sheppard,  as  ''heirs  of  the  estate"  of 
J.  R  T.  M.  Sheppard,  deceased,  to  recover  that  difference. 

Even  if  the  agreement  be  treated  as  the  individual  con- 
tract of  Ann  and  Jennie  Sheppard,  it  is  invalid.  Neither  of 
them  had  any  power  so  to  dispose  of  the  proceeds  of  sale  of 
the  real  property  of  the  deceased  Sheppard.  That  property 
could  only  be  sold  in  the  manner  pointed  out  by  statute,  and 
all  the  money  derived  from  its  sale  became  assets  of  the  es- 
tate, and  subject  to  disposition  only  in  accordance  with  law. 
The  disposition  contemplated  by  the  terms  of  the  agreement 
sought  to  be  enforced  in  this  action,  of  a  portion  of  those 
proceeds,  is  unauthorized  by  any  provision  of  the  statute^ 
and  contrary  to  the  policy  of  the  law. 

Judgment  and  order  reversed. 


[Ko.  7,984.— In  Bwk.] 
December  12,  1882. 

ISIDOR  DANIELWITZ  v.  ANN  SHEPPARD  et  al. 

COiRTBACT    AGAINST    PUBUO     PoUCT—ADMINISTBATIOlf— ESTATES    OF    DB- 

CBASKD  Pkbsons. — On  the  authority  of  DunklwUz  v.  Sheppard^  number 
7,884,  opinion  filed  December  12,  1882,  ante,  339,  judgment  reversed. 

Appeal  by  plaintiif  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  and  from 
an  order  denying  a  motion  for  a  new  trial.    Wilson,  J.         f 
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Action  on  contract.  The  facts  are  the  same  as  in  the  case 
of  Danielwitz  v.  Sheppard,  number  7,884.  Opinion  filed  De- 
cember 12, 1882,  aifUe,  339,  on  the  appeal  of  defendants  in  this 
action. 

Eugene  If.  Deuprey  aaid  WiUiam  M.  Pierson,  for  Appel- 
lant. 

TvUy  R  Wise^  tot  BespondentsL 

TheCouBT: 

On  the  authority  <^  Danielwitz  v.  Sheppa/rd,  number  7,884, 
judgment  reversed. 


CNa  8.11t^lB  Bank.] 
December  13.  18S2. 


a  L.  DEWEY  u  FRANK  BROS.  &  CO. 

8i7BPRiax  AS  Gbouvd  fob  New  Trial.— The  plaintiff  on  the  trial  testified 
that  A.  S.  Frank,  an  agent  of  defendants,  gave  to  him  before  the  comtnenoe- 
ment  of  the  action,  an  aoooont  stated,  showing  a  balance  in  favor  of  the 
plaintiff  and  then  and  there  promised  that  the  defendants  wonld  pay  it. 
A.  8.  Frank  at  the  time  of  the  trial  was  absent  from  the  State.  Judg- 
ment was  given  in  favor  of  the  plaintiff  Defendants  moved  for  a  new 
trial  on,  among  other  groonds,  that  they  were  taken  by  snrprise  by  this 
testimony  of  the  plaintiff  The  Court  below  granted  the  motion  on  thd 
gronad  of  snr|«ise,  and  the  plaintiff  appealed. 
Held:  The  defendants  were  informed  at  the  commencement  of  tho  snit, 
March  10«  1880,  that  the  action  was  brought  to  recover  a  balance  alleged 
to  be  due  on  an  account  stated.  They  knew  before  that  day  that  their 
agents  Mr.  A.  S.  Frank,  had  been  sent  by  them  to  the  plaintiff  to  make 
■ome  adjustment  of  the  affiairs  between  them  and  the  plaintiff.  They 
knew  that  the  mission  of  A.  S.  Frank  and  its  result  might  be  of  impor- 
tance, and  might  be  used  by  plaintiff  in  making  out  his  case.  They 
had  at  the  trial  on  the  eighteenth  of  December,  1880,  the  testimony 
of  the  plaintiff  as  to  the  result  of  the  mission,  and  made  no  motion 
for  a  continuance,  nor  expressed  any  surprise  other  than  such  as  would 
arise  from  evidence  contrary  to  their  own  version  of  the  facts.  The  case 
was  then  argued  and  submitted,  and  decided  February  28,  1881.  Not 
till  after  the  decision  did  they  present  the  view  of  surprise;  there  was 
no  snrprise  in  its  legal  meaning,  and  the  order  granting  a  new  trial  on 
that  ground  is  erroneous. 

FiNDmoa— How  fab  Conclusivb  on  Appeal  rsoM  Order  QRAirnNG  New 
Trial. — If  a  new  trial  be  granted  by  the  Court  below  on  a  stated  ground, 
and  an  appeal  be  taken  from  the  order  to  the  Supreme  Court,  the  Appel- 
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late  Court,  in  searching  for  other  gronnds  for  flostaining  the  order,  i 
take  the  findings,  so  far  as  there  is  any  evidence  to  sapport  them  as  trae^ 
on  all  questions  of  fact  found  thereby. 

Appeal  by  plaintiff  from  an  order  of  the  Superior  Court 
of  the  County  of  Los  Angeles  granting  a  new  trial     How* 

ABD,  J.    , 

Action  on  account  stated.     On  the  trial  the  plaintiff  testi- 
fied that  before  the  commencement  of  the  action,  one  A.  S. 
Frank,  an  agent  of  the  defendants,  presented  to  him  at  Los 
Angeles  an  account  stated  between  the  defendants  and  the  ■ 
plaintiff  showing  an  indebtedness  from  defendants  to  him, 
the  plaintiff,  and  then  and  there  promised  that  the  defeiMl^ 
ants  would  pay  it.    A.  S.  Frank  at  the  time  of  the  trial  waa 
absent  from  the  State.    Judgment' was  given  in  favor  of  the 
plaintiff.    Defendants  moved  for  a  new  trial  on,  among  other 
grounds,  "surprise  which  ordinary  prudence  could  not  have 
guarded  against."   On  the  hearing  of  the  motion  the  affidavit 
of  A.  S.  Frank  was  offered  and  considered.    In  it  he  denied 
tliat  the  account  was  ever  intended  as  an  account  stated,  or 
that  he  ever  promised  the  plaintiff  that  the  defendants  would 
pay  the  plaintiff  any  sum  whatever,  and  deposed  that  instead 
of  the  defendants  owing  the  plaintiff,  he,  the  plaintiff,  owed 
the  defendants  a  large  balance,  and  at  the  time  referred  to 
the  plaintiff  promised  and  endeavored  to  close  the  account  by 
giving  his  note  with  other  security  to  the  defendants.    The 
Court  below  granted  the  motion  of  defendants  for  a  new 
trial,  basing  its  action  on  the  ground  of  the  surprise  claimed. 
This  case  on  appeal  was  first  heard  in  Department  Two  of 
this  Court.    As  the  decision  of  the  Department  is  referred 
to  in  the  opinion  of  the  Court  in  bank^  the  opinion  in  Depart- 
ment is  here  given  ''in  extensor 

"In  this  cause  judgment  passed  for  plaintiff.  Defendants 
moved  for  a  new  trial  on  several  grounds,  among  which  was  sur- 
prise which  ordinary  prudence  could  not  have  guarded  against, 
insufficiency  of  the  evidence  to  justify  the  decision,  and  errors 
of  law,  occurring  at  the  trial  and  excepted  to  by  the  de- 
fendants. This  motion  was  granted  on  the  ground  of  sfwr^ 
prise.    The  plaintiff  appeals  from  this  order. 

"We  have  examined  the  questions  as  to  surprise,  and  are  of 

gitized  by  Google 


Dec  1882.]       Dewey  v.  Prank  Bros.  &  Co.  S45 

opinion  that  there  was  no  surprise  in  its  legal  meaning.  The 
Court  was  not  th6n  justified  in  the  exercise  of  a  proper  dis- 
cretion in  granting  a  new  trial 

''If  the  order  could  be  sustained  on  any  of  the  other  grounds 
on  which  defendants  moved,  we  would  affirm  it.  We  have 
examined  them,  and  do  not  think  they  justify  an  affirmance 
of  the  order.  It  is  proper  to  add  that  as  to  the  failure  of  the 
Court  below  to  rule  on  the  admissibility  of  certain  corre- 
spondence offered  by  defendants  and  objected  to  by  plaintiff, 
the  ruling  on  which  was  reserved  by  the  Court  until  the  evi- 
dence was  closed,  we  are  of  opinion  that  the  point  is  not 
bofoze  us  for  decision.  This  was  an  irreguftuity  in  the  pro* 
eeedings  of  the  Court,  and  the  defendants  did  not  move  on 
that  ground.  It  seems  to  have  been  treated  as  an  error  of 
law.  If  it  is  an  error  of  law  it  could  only  be  brought  before 
the  Court  on  affidavit  (C.  C.  P.,  §  658.)  It  was  not,  how- 
ever, an  error  of  law  occurring  at  the  trial  and  excepted  to 
by  the  moving  party,  for  the  record  shows  no  exception. 

"The  order  is  reversed  and  the  cause  remanded." 

BrwMon  <b  Wells,  for  Appellant 

The  counter-affidavit  of  plaintiff  states  facts  not  denied,  by 
which  it  appears  that  six  months  before  the  commencement 
of  this  action,  defendants  were,  by  plaintiff's  attorneys,  fully 
advised  of  the  nature  of  the  action,  of  the  acts  of  their  agents 
in  stating  the  account,  etc. 

The  suit  was  commenced  March  9,  1880,  and  from  the 
allegations  of  the  complaint,  defendants  were  informed  that 
we  had  an  account  which  we  relied  upon  as  a  stated  account 
If  they  wanted  further  information  it  was  available  imder 
the  provisions  of  Section  1000  C.  C.  P.,  but  as  appears  by  their 
affidavit  they  ''  knew  the  facts  of  the  case."  The  showing  is 
not  sufficient  to  warrant  the  action  of  the  Court  A  party 
can  not  move  for  a  new  trial  on  ground  not  distinctly  made 
at  the  trial.  If  surprised,  he  should  have  asked  for  a  contin- 
uance at  the  time.  He  will  not  be  allowed  to  speculate  on 
the  chance  of  a  favorable  decision  on  other  points,  and  if  he 
fails  on  them,  fall  back  on  his  motion  for  a  new  trial  on  the 
ground  of  surprise.    {ScheUhovs  y.BcM,  29  Cal.  608;  Ddmas 
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V.  Martin,  89  id.  555, 557,  aad  558;  Ames  y.  Howard,  1  Sixinxk 
482;  Carr  v.  Gale,  1  Curt.  0.  C.  384.) 

A  party  can  not  be  surprised  by  the  other  making  good,  by 
proof,  a  fact  distinctly  put  in  issue  by  the  pleadings.  {Arm/- 
strong  v.  Davis,  41  CaL  499.)  Surprise  at  the  testimony  of  a 
witness  called  by  the  adverse  party,  is  no  ground  for  a  new 
trial,  it  not  appearing  that  the  party  i^inst  whom  the  new 
testimony  was  given  had  been  misled  by  previous  statements 
of  the  witness  as  to  what  he  would  testify.  {Taylor  v.  Col. 
Stage  Co,,  6  id.  228;  Live  Yamkee  Go.  v.  Oregm  Co.,  7  id.  40.) 

In  this  case  our  verified  complaint  gave  defendants  notice 
of  our  testimony.  When  a  party  defendant  is  taken  by  sur- 
prise by  the  testimony  of  a  witness  produced  by  the  opposite 
party  before  the  close  of  the  trial,  and  knows  of  a  witness 
who  resides  out  of  the  State  by  whom  he  can  contradict  the 
witness  whose  testimony  surprises  him,  he  should  move  for  a 
continuance  at  once  in  order  to  take  the  deposition  of  the 
witness  who  resides  out  of  the  State,  and  not  wait  to  move 
for  a  new  trial  on  the  ground  of  surprise.  (Ferrer  v.  HoTtie 
Mutual  Ins.  Co.,  47  Cal.  418;  38  id.  456.) 

Olassdl  is  Smith  and  Warren  Ohiey,  for  Respondents. 

"A  motion  for  a  new  trial  is  a  motion  addressed  to  the  sound 
legal  discretion  of  the  Court,  and  the  Appellate  Court  wiU 
interfere  only  in  case  of  a  plain  abuse  of  such  discretion. 
(MouMon  V.  Holmes,  7  P.  C.  L.  J.  228;  HaU  v.  Bark  Emily 
Bam^ning,  33  CaL  525,  and  cases  cited;  Quinm,  v.  Kenyon,  22 
id.  82;  Peters  v.  Foss,  16  id.  357;  DraJce  v.  Palmer,  2  id.  181; 
O'Brien  v.  Brady,  23  id.  243;  Hastings  v.  Stearner  Urusle 
Sami,  10  id.  341;  Harston's  Practice,  §  657,  page  290,  and  cases 
cited.) 

In  this  case  (assuming — as  we  must  assume — that  the  Court 
below  believed  the  affidavits  of  the  Franks),  it  appeared  that 
the  plaintiff  had  won  his  case  by  a  deliberately  false  state- 
ment upon  the  very  point  in  issue,  which  could  not  be  contra^ 
dieted  on  account  of  the  absence  of  A  S.  Frank  from  the 
State.  A  motion  for  a  continuance  would  have  been  of  no 
avail  because,  owing  to  the  absence  of  A  S.  Frank,  the  de« 
f endant  was  not  prepared  to  make  an  affidavit  as  to  what  his 
testimony  would  be.  {Rodriguez  v.  Corastock,  24  Cal.  88.) 
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The  objection  that  a  motion  for  a  continuance  was  not  made, 
like  all  others,  is  addressed  to  the  sound  discretion  of  the 
Court  (Moore  v.  Los  Av/gdea  InfixTnary,  49  CaL  669.)  And 
"cases  may  and  do  arise  in  which  it  ought  not  to  be  enf(»ced." 
(Dehnaa  v.  Martin,  89  CaL  568.) 

TheCouRt: 

This  case  was  heard  in  Department  Two  of  this  Court,  and 
a  decision  was  rendered  July  28, 1882.  (9  Pac.  C.  L.  J.  813.) 
Subsequently  a  hearing  by  the  Court  in  bank  was  granted, 
which  hearing  has  been  had.  We  have  examined  the  tran* 
script  and  the  points  made,  and  are  satisfied  with  the  decision 
of  the  Department.  As  the  new  trial  was  granted  on  the 
ground  of  surprise,  we  must  take  the  findings,  so  far  as  there 
is  evidence  to  support  them,  as  true  on  all  questions  of  fact 
found  thereby.  Where  a  new  trial  is  granted  upon  a  stated 
ground,  we  can  not,  in  searching  for  other  grounds  for  sus» 
taining  the  order,  consider  the  facts  as  other  than  found,  if 
there  be  evidence  to  support  the  findings.  Otherwise,  we 
should  be  speculating  upon  what  raight  have  been  the  decis- 
ion as  to  the  facts  rather  than  relying  upon  what  vxis  the 
decision.  As  stated  in  the  opinion  of  the  Department,  there 
was  no  surprise  .in  its  legal  meaning  for  which  a  new  trial 
should  have  been  granted.  The  defendants  were  informed 
at  the  commencement  of  the  suit,  March  10, 1880,  that  the 
action  was  brought  to  recover  a  balance  alleged  to  be  due  on 
an  account  stated.  They  knew  before  that  day  that  their 
agent,  Mr.  A.  S.  Frank,  had  been  sent  by  them  to  the  plaint- 
iff to  make  some  adjustment  of  the  affairs  between  them  and 
the  plaintiff.  They  knew  that  the  mission  of  A.  S.  Frank 
and  its  result  might  be  of  importance,  and  might  be  used  by 
plaintiff  in  making  out  his  case.  They  had  at  the  trial  on 
the  eighteenth  of  December,  1880,  the  testimony  of  the 
plaintiff  as  to  the  result  of  the  mission,  and  made  no  motion 
for  a  continuance,  nor  expressed  any  surprise  other  than 
such  as  would  arise  from  evidence  contrary  to  their  own  ver- 
sion of  the  facts.  The  case  was  then  argued  and  submitted, 
and  decided  February  28, 1881.  Not  till  after  the  decision 
did  they  present  the  view  of  surprise;  and  we  think  it  was 
theurdisappointment  rather  than  surprise;  therefore,  the  Dp« 
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partment  was  correct  in  saying  there  was  no  surprise  in  its 
legefL  meaning.    See  Section  657,  C.  C.  P.:  "Surprise,  which 
ordinary  prudence  could  not  have  guarded  against." 
The  order  is  reversed,  and  the  cause  is  remanded. 

Boss,  J.,  dissented 


[Na  6.920.— In  Bank.] 
December  13, 1882. 


ALVINZA  HAYWAKD  v.  GEORGE  K  ROGEBS. 

fooHT  or  Pledobb  or  Minino  Stock  as  against  Pledoob^  Assumpsit'— 
Instbuotions. — Action  to  recover  a  balance  alleged  to  be  due  on  a  piom- 
inory  note  and  for  moneys  laid  out  and  advanced  for  the  benefit  of  de- 
fendant. Answer  alleging  payment  by  means  of  a  sale  by  plaintiff  of 
shares  of  stock  of  defendant  held  as  security,  leaving  a  balance  due  de- 
fendant and  cross-complaint  therefor.  Rogers,  the  defendant,  contended 
that  Hayward,  plaintiff,  held  a  certain  number  of  shares  of  Savage  mining 
stock  as  security  for  money  advanced  by  him  to  Rogers,  and  that  Hay- 
ward,  without  his  knowledge,  sold  the  stock;  that  afterwards,  and  while 
he  was  ignorant  of  such  sale,  Hayward  procured'  a  power  of  attorney 
from  him  to  sell  said  stock,  and  then  sold  of  the  stock  of  the  same 
mining  company  the  same  number  of  shares  that  he,  EEayward,  held  prior 
to  said  first  sale  as  security  for  his  said  advances;  that  Hayward  ac- 
counted to  him  for  the  sum  realized  on  the  sale  of  the  stock  last  sold  only, 
which  was  much  less  than  the  sum  realized  on  the  sale  of  the  stock  first 
sold,  and  which  stock,  first  sold,  R.  contended  was  the  stock  which  H. 
had  as  such  security.  On  the  other  hand  tlie  plaintiff  contended  that  he 
constantly  held  the  identical  stock  certificates  which  he  took  as  security 
from  the  time  when  he  received  them  up  to  the  time  when  he  admitted 
he  sold  them,  or  that  if  he  did  not  during  all  of  such  time  have  the  iden- 
tical stock  certificates  in  his  posession,  that  he  did,  during  all  of  such 
time,  have  other  stock  certificates  of  the  same  mining  company  for  ths 
same  number  of  shares,  which,  during  all  of  such  time,  he  was  able, 
ready,  and  willing  to  deliver  to  the  defendant  upon  his  paying  the  sum 
for  which  said  certificates  were  held  as  security. 

Held:  Taking  the  defendant's  version  of  the  transaction  as  correct,  and 
the  fact  that  it  is  not  charged  in  the  cross-complaint  that  he,  the  defend- 
ant,  was  induced  to  do  what  he  did,  by  reason  of  any  representations  oi 
the  plaintiff  as  to  the  condition  of  the  mine,  or  the  then  present  or  pros- 
pective value  of  the  stock,  or  in  regard  to  the  quantity  of  it  which  other 
persons  were  selling,  the  Court  did  not  err  in  sustaining  objections  of  ths 
plaintiff  to  the  introduction  of  evidence  of  what  plaintiff  said  to  the  de- 
fendant in  regard  to  those  subjects. 

Held,  further:  The  Court  did  not  err  in  allowing  the  witness  Peart  (busi- 
ness manager  of  the  plaintiff)  to  be  asked  how  much  stock  Hayward 
carried  for  Rodgers  between  certain  dates.     Peart  was  bett^qualified 
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to  answer  that  question  than  any  other  witness,  inclading  Hayward  him- 
self. 
Beld^  farther:  As  to  this  question  to  the  witness  Peart,  appellant's  connsel 
seems  to  have  assumed  that  the  answer  of  the  witness  would  contradict 
all  the  evidence  to  which  the  objections  referred.  But  as  the  trial  Court 
could  not  have  anticipated  the  answer  of  the  witness,  there  was  no  error 
in  overruling  the  objections  to  the  question.  Ko  motion  was  made  to 
strike  out  the  answer;  and  according  to  the  evidence  there  is  no  such  con- 
tradiction. 

lD.^The  evidence  as  to  the  number  of  shares  of  stock  that  Hayward  was 
carrying  for  persons  other  than  Bogers,  and  as  to  the  contents  of  the  letter 
which  Rogers  wrote  to  Hayward,  may  not  have  been  relevant  to  any  issue 
in  the  case,  but  if  error  there  was  in  overruling  the  objections  to  it,  it  was 
error  without  injury. 

CkxNTKBsiON  07  MiKiNQ  Stock  bt  Pledgxb.— Upon  the  main  issue  in  the 
case,  the  Court  charged  the  jury  as  follows:  "If  you  find  that  Hayward 
had  sold  the  690  shares  before  the  execution  of  the  power;  that,  you  re- 
member, was  July  13th;  and  had  been  ready,  able,  and  willing  to  transfer 
to  Rogers  an  equivalent  number  of  similar  shares  in  the  same  company  by 
a  proper  and  valid  certificate,  then  and  in  that  case  it  was  not  material 
that  these  facts  should  be  imparte<^  to  Rogers  at  the  time  he  executed 
the  power  of  attorney,  and  the  power  was  a  valid  and  binding  one.  It 
was  not  material  to  tell  him  that,  for  the  reason  that  that  was  a  thing  that 
Hayward  had  a  right  to  do  anyway ,  and  the  law  says,  that  he  was  selling 
his  own  stock,  and  not  Rogers'  stock,  provided  he  was  all  the  time  able, 
ready,  and  willing  to  respond  to  Rogers,  in  case  he  should  come  and 
demand  his  stock.  And  if  you  find  that  Hayward  had  sold  the  identical 
690  shares,  and  that  he  was  not  at  the  time  of  such  sales  able,  willing, 
and  ready  to  deliver  to  Rogers  a  similar  number  of  shares,  then,  and  in 
that  case,  the  suppression  of  those  facts  operated  as  a  fraud  upon  Rogers 
and  destroyed  the  force  and  effect  of  the  power  of  attorney,  there  being 
nothing  for  the  power  to  operate  upon." 
ffdd:  This  was  a  correct  and  sufficiently  clear  exposition  of  the  law  applic- 
able to  that  issue,  and  it  obviated  the  necessity  of  the  Court's  giving  any 
other  or  further  instructions  upon  it."  Therefore  the  refusal  of  the  Court 
to  give  the  instructions  asked  on  the  points  covered  by  the  instruction 
given,  is  not  a  sufficient  ground  for  reversing  the  judgment. 

Whin  Jobt  mat  not  Diskboabd  Evidenck  ov  WrriiEss.— The  Court  also 
charged  the  jury  as  follows:  '*When  facts  are  testified  to  by  witnesses 
who  are  not  impeached,  and  there  is  no  inherent  improbability  in  the 
statement,  the  jury  are  bound  to  take  that  evidence  as  proving  the  par- 
ticular fact;  and  the  jury  have  no  right  capriciously  to  disregard  evidence 
where  it  is  not  controverted  and  the  character  of  the  witnesses  is  good, 
and  the  story  is  probable." 
Held:  Though  there  should  be  no  necessity  for  such  an  instruction,  still  as 
a  matter  of  law  the  instruction  ia  correct. 

Judgment  Modified  to  Corbespond  with  Vebdict. — ^The  jury  found  for 

the  plaintiff  in  the  sum  of  $295,345.38,  and  the  judgment  was  entered 

for  the  sum  of  $305,650.96. 

Held :  The  judgment  should  be  modified  so  as  to  correspond  with  the  ver* 
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Appeal  by  the  defendant  from  the  judgment  of  the  Dis- 
trict Court  of  the  Nineteenth  Judici^J  District  of  the  State 
of  California  in  and  for  the  City  and  County  of  San  Fran- 
cdsco.    Wheelek»  J. 

Action  on  promissory  note,  and  on  account  of  moneys  laid 
out  and  advanced  for  benefit  of  defendant.  The  complaint 
was  filed  February  25/ 1876.  An  amended  oomplaint  was 
filed  September  8, 1876,  and  prays  judgment  against  defend- 
ant for  the  sum  of  $30,000,  and  interest  thereon  at  one  per 
cent  per  month,  compounded  monthly,  from  June  4, 1872,  to 
December  2, 1872;  and  from  that  date  on  $20,278.44,  all^;ea 
to  be  due  on  a  promissory  note  of  defendant  to  plaintiff,  exe- 
cuted June  4, 1872;  and  for  the  sum  of  $179,201.56,  and  in- 
terest thereon  at  the  rate  of  ten  per  cent,  per  annum  from 
April  14, 1874,  for  moneys  paid  out  and  advanced  by  plaint- 
iff for  benefit  of  defendant,«and  costs  of  suit.  The  defend- 
ant, on  the  twentieth  day  of  July,  A.  D.  1876,  filed  his 
original  answer  and  cross-complaint,  which  pleadings  of  the 
defendant  were  twice  amended.  The  defendant  set  up  pay- 
ment of  the  indebtedness  and  the  stock  transactions  between 
himself  and  the  plaintiff,  referred  to  in  the  opinion  of  the 
Court  and  also  in  the  instructions  given  and  refused,  herein- 
after set  f ortL  The  plaintiff  cmswered  and  denied  the  cross- 
complaintw  On  the  trial  of  the  action,  the  Court  instructed 
the  jury  as  follows : 

"  Gentlemen  of  the  Jury:  This  case,  which  is  about  now 
drawing  to  a  close,  as  you  have  observed,  is  one  involving  a 
large  amount,  not  only  when  viewed  from  the  standpoint  of 
the  plaintifi^s  claim,  but  also  when  we  consider  the  crosa-lnU 
or  cross-complaint  that  the  defendant  makes.  This,  the  mag- 
nitude of  the  case,  at  first  almost  startles  the  jury  and  the 
Court;  but  that  should  simply  amount  to  this,  to  insure  upon 
the  part  of  the  jury  a  very  careful  consideration  of  the  evi- 
dence, and  also  a  careful  attention  to  what  the  Court  may 
declare  to  you  to  be  the  law  of  the  case;  for  with  the  law  the 
jury  have  nothing  to  do,  nor  has  the  Court.  We  take  it  from 
writers  upon  the  subjects  and  also  from  the  declaration  and 
interpretation  of  the  law  as  laid  down  by  the  higher  Courts 
of  the  laud;  and  where  our  own  Supreme  Court  has  laid 
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down  the  law  in  a  given  case,  that  becomes  binding  upon  this 
Court,  and  it  follows  that  it  is  the  duty  of  this  Court,  in 
administering  the  law  in  cases  where  it  has  been  settled  in 
the  Supreme  Court,  to  state  it  to  you  as  that  Court  has  de- 
clared; and  it  is  your  duty,  without  any  regard  to  any  affec- 
tions or  sympathy  or  any  other  motives  that  may  control 
you,  to  pay  a  strict  attention  to  that  law,  and  to  shape  your 
verdict  accordingly. 

"  This  case  briefly  stated,  is  an  action  on  the  part  of  Hay- 
ward,  the  plaintiff,  to  recover  from  the  defendant  a  balance 
alleged  to  be  due  for  moneys  laid  out  and  adyauced  for  the 
benefit  of  the  defendant,  and  at  his  request;  the  sum  that  it 
is  shown  that  he  advanced,  is  $267,667.25;  this  includes  the 
assessments  that  were  paid  by  him  from  time  to  time  upon 
the  stock  that  he  held  for  Mr.  Rogers;  concemii]ig  this  gross 
amount  there  seems  to  be  no  difference  of  opinion;  there  seems 
to  be  no  contest  here  in  the  case;  Biiyward  then  gave  Rogers 
credit  for  the  amount  of  $68,000,  and  odd  dollars,  which  grew 
out  of  the  sales  which  he  alleges  he  made,  in  November,  1872, 
of  something  about  $55,000,  and  also  the  sale  of  April  14, 
1874,  for  $12,000.  Those  two  sums  added  together  mak- 
ing an  aggregate  of  $68,000,  which  the  plaintiff  deducts  from 
his  $267,000,  which  he  had  advanced,  leaving  a  balance  of 
$199,591.87.  Upon  that  sum  the  plaintiff  claims  interest  ac- 
cording to  various  rates,  as  expressed  in  different  promissory 
notes  and  so  forth,  and  claims  that  now  there  is  a  grand  total 
of  $295,349.38. 

'*  The  computation  of  the  interest  has  been  made  in  your 
presence,  and  I  do  not  understand  that  there  is  any  contro- 
versy upon  that  subject — relying,  I  suppose,  upon  the  familiar 
rule  that  figures  do  not  lie;  and  I  believe  the  respective  attor- 
neys for  the  parties  do  not  disagree  upon  that  computation. 
Then  it  stands  thus,  gentlemen,  that  if  the  defense  that  is  set 
up  in  this  case,  if  you  should  determine  that  it  amounts  to 
nothing  under  the  law  and  the  evidence,  then  your  verdict 
would  necessarily  be  for  the  plaintiff  in  that  sum,  two  hun- 
dred and  ninety-eight  thousand  dollars,  or  thereabouts,  and  if 
there  were  no  counter-claim  set  up  by  the  defendant,  the  case 
would  be  made  plain,  and  that  would  be  the  result,  and  that 
would  necessarily  be  your  verdict,  for  when  facts  are  testified 
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to  by  witnesses  who  are  not  impeached,  and  there  is  no  in« 
herent  improbability  in  the  statement,  the  jury  are  bound  to 
take  that  evidence  as  proving  the  particular  fact;  and  the 
jury  have  no  right  capriciously  to  disregard  evidence  where 
it  is  not  controverted  and  the  character  of  the  witnesses  is 
good  and  the  story  is  probable. 

"  But  under  this  case  thus  made  out  the  defendant  claims 
that  between  April  21  and  May  14, 1872,  the  plaintiff  sold 
of  his  stock  five  hundred  and  seventy  shares,  for  the  aggre- 
gate sum  of  three  hundred  and  eighty-seven  thousand  six 
hundred  dollars;  that  between  July  6th  and  July  13th;  and 
July  13th  is  a  point  in  the  case,  that  being  the  day  on  which 
the  power  of  attorney  was  executed;  he  claims  that  between 
July  6th  and  July  13th  the  plaintiff  sold  one  hundred  and 
twenty  shares  more,  for  which  he  realized  twenty-four  thou- 
sand dollars,  and  that  on  April  14, 1874,  he  sold  one  hundred 
and  ninety  shares  more,  that  is  what  is  called  the  Hall  stock, 
for  the  sum  of  twelve  thousand  and  odd  dollars,  thus  making 
an  aggregate  of  receipts  of  four  hundred  and  twenty-three 
thousand  seven  hundred  and  seventy-six  dollars.  Of  course, 
if  this  claim  should  prevail,  it  would  result  in  a  verdict  in 
favor  of  the  defendant;  after  deducting  or  making  the  proper 
allowances  for  interest  and  so  forth,  I  believe  the  attorney 
for  the  defendant  claims  it  would  aggregate  now  about  two 
hundred  thousand  dollara  Those  are  the  figures  in  round 
numbers,  so  far  as  the  claims  of  the  different  parties  are  con- 
cerned 

"  Now,  as  to  the  transaction  itself,  it  appears  from  the  evi- 
dence, that  in  the  spring  of  1872,  about  April  22d,  that  Hay- 
ward  took  up  for  Bogers  a  large  amount  of  stock  and  'carried 
it'  for  him,  as  the  phrase  runs  among  brokers  and  business 
men.  The  evidence  of  Rogers  is,  that  there  was  nothing  said 
about  the  terms  upon  which  he  was  to  carry  it;  there  was 
nothing  said  about  the  rate  of  interest,  nor  about  the  time 
when  he  was  to  pay  Hayward,  nor,  he  says,  did  he  give  Hay- 
ward  any  power  of  sale;  on  the  other  hand,  Hajrward  testifies 
that  he  made  this  advance  upon  the  sole  and  express  condi- 
tion that  he  was  at  liberty  to  deal  with  the  stock  as  his  own, 
to  sell  it  when  and  where  and  as  he  pleased. 

"  The  evidence  upon  that  point,  then,  of  course,  is  o^ntra* 
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dictorj;  bat  it  is  not  a  material  matter,  for  the  reason  that  if 
Hayward  is  chargeable  with  the  sale  of  the  stocks  made  at  high 
figures  in  April  and  May,  then  Bogers  would  be  entitled  to 
that  credit,  and  Bogers  does  not  repudiate  that  sale,  but  in 
substance  ratifies  it,  and  seeks  the  benefit  of  the  sale  for  the 
very  plain  reason  that  the  stock  has  never  reached  so  high  a 
figure  since.  If  Hayward  had  no  authority  to  sell  the  stock, 
and  he  had  sold  it  at  low  figures  at  that  time,  and  the  stock 
had  since  that  risen  to  a  higher  figure,  as  a  general  rule,  the 
pledgor,  which  is  Bogers,  could  have  recovered  from  the 
wrong-doer  the  highest  market  price  of  the  stock  between 
the  day  of  the  sale  and  the  day  of  trial. 

''I  charge  you,  then,  that  the  relation  of  Hayward  and 
Bogers  was  that  of  pledgor  and  pledgee,  and  if  you  find  that 
there  was  no  agreement  between  them  at  the  time  the  stock 
passed  into  Hayward's  hands,  authorizing*  Ilajrward  to  sell 
the  stock,  then  he  had  no  right  to  sell  it  without  first  de- 
manding payment  of  Bogers  and  giving  him  due  notice  of 
the  sale. 

**  Now  comes  the  question,  gentlemen,  as  to  whether  the 
sale  by  Hayward  of  the  identical  certificates  that  Bogers  left 
with  him  was  a  breach  of  Bogers'  rights.  In  other  words, 
whether  Bogers  has  the  right  to  claim  the  high  price  at 
which  Hayward  is  alleged  to  have  sold  those  particular  cer- 
tificates during  April  and  May.  The  Supreme  Court  of  this 
State,  in  a  case  which  arose  some  years  ago,  after  very  elab- 
orate consideration,  and  in  which  all  of  the  Judges  agreed,  and 
upon  a  petition  for  rehearing  having  been  granted  and  the 
case  heard  again,  they  all  agreed  again  in  the  first  decision, 
held  that  one  certificate  of  stock  is  as  good  as  another;  that 
all  shares  of  stock  are  alike;  and  that  if  the  pledgee  of  the 
stock,  that  is  Hayward,  holds  himself  at  all  times  ready  and 
able  and  willing  to  deliver  to  the  pledgor,  upon  demand,  an 
equal  number  of  similar  shares  in  the  same  company,  he  has 
the  right  to  do  that,  and  the  pledgor  is  not  injured  by  the 
fact  that  the  pledgee  sold  the  particular  certificates. 

" I,  therefore,  charge  you  that  if  you  find  that  Hayward 
did  sell  and  deliver  the  identical  690  shares  before  July  13, 
1872,  without  authority  from  Bogers,  he  would  not  there- 
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by  become  liable  to  Sogers  beyond  nominal  damages,  if 
he  was  at  all  times  ready,  able,  and  willing  to  transfer  to 
Sogers  an  equivalent  number  of  similar  shares  in  the  same 
company  by  a  proper  and  valid  oertifiQate.    I  hope  the  jury 
understands  this  proposition,  because  it  is  the  leading  and 
important  point  in  this  case;  and  this  decision  of  the  Supreme 
Ciourt,  while  it  did  not  meet  the  approbation  of  the  entire 
profession,  is  still  not  a  new  decision;  the  same  doctrine,  pre- 
cisely, was  laid  down  by  Chancellor  Kent,  more  than  fifty 
years  ago,  in  the  case  where  bank  stock,  of  the  old  United 
States  Bank,  had  been  pledged  with  a  broker  of  the  city  of 
New  York;  and  it  stands  precisely  as  if  one  of  you  had 
stored  with  a  warehouseman  a  hundred  bushels  of  wheat, 
and  he  had  placed  it  in  with  a  thousand  bushels  more  of  his 
own,  in  bulk,  not  sacked  or  in  barrels,  but  had  been  emptied 
into  one  vast  bin;  now,  the  warehouseman  would  have  the 
right  to  go  on  selling  the  wheat  from  that  amount  in  bulk; 
and,  although  he  might  happen  to  sell  the  identical  hundred 
bushels  you  had  deposited,  it  would  not  be  any  wrong  to  you, 
providing  he  always  kept  on  hand  a  hundred  bushels  of  wheat 
of  the  quality  and  character,  which  he  was  ready  to  deliver 
to  you  on  demand.    Probably  that  is  all  that  is  necessary  to 
say  on  that  point;  but  I  wish  you  to  clearly  understand  it, 
as  the  case  must  necessarily  turn  upon  that  question. 

"I  instruct  you  further,  that  inasmuch  as  Sogers  never 
made  any  demand  on  the  plaintiff  for  his  stock  before  July 
13th,  and  never  directed  him  to  sell  any,  the  plaintiff  was  at 
liberty,  as  he  sold  stock  from  time  to  time  from  the  mass  of 
shares  on  hand,  to  credit  such  sales  to  such  particular  account 
as  he  pleased;  and  that  doctrine  finds  analogy  in  the  case 
where  a  man  is  owing  you  upon  two  accounts,  or  upon  a 
note  and  account,  and  he  meets  you  and  says:  'Here 
is  a  hundred  dollars  towards  what  I  owe  you/  You 
are  at  liberty  to  apply  it  upon  the  note,  or  to  ap« 
ply  upon  the  account,  as  you  see  fit;  if  he  gives  no 
directions  to  the  contrary,  or  rather,  if  he  does  not  spec* 
ify  upon  which  particular  account  or  indebtedness  he  in- 
tends the  money  to  apply,  you  can  place  it  to  whichever  yotr 
choose.  So  in  this  case,  if  you  find  that  Hayward  had  a  large 
amount  of  Savage  stock  on  hand,  and  he  sold  from  time  to 
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time,  he  had  the  right,  until  a  demand  was  made  by  some 
pledgor,  or  a  direction  from  some  pledgor  for  him  to  sell,  he 
had  the  right  to  credit  to  sach  accounts  as  he  pleased  during 
his  sales  from  time  to  time.  Of  course,  gentlemen,  it  is  for 
you  to  determine  if  these  credits  were  made  in  good  faith, 
and  if  they  were  made  about  the  time  of  the  sales.  Tou  will 
remember  that  the  books  were  given  in  evidence,  and  there 
were  various  sales  made  between  April  and  July  13th,  and 
the  balance  was  made  at  the  end  of  each  month,  showing 
that  the  690  shares  were  always  to  the  credit  of  Rogers  in 
those  statements;  it  is  for  you  to  determine,  of  course, 
whether  that  was  a  truthful  and  fair  statement  of  the  trans- 
action. If  you  find  that  Hayward  had  sold  the  690  shares 
before  the  execution  of  the  power,  and  that  at  all  times  from 
April  22d  to  July  13th,  he  had  been  ready,  able,  and  willing 
to  transfer  to  Bogers  an  equivalent  number  of  similar  shares 
in  the  same  company  by  a  proper  and  valid  certificate,  then 
and  in  that  case  it  was  not  material  that  these  facts  should 
be  imparted  to  Bogers  at  the  time  he  executed  the  power  of 
attorney  and  the  power  was  a  valid  and  binding  one. 

"  Now  upon  that  point  the  rule  is,  that  when  a  man  in  his 
senses,  in  the  possesion  of  his  faculties,  deliberately  executes 
a  written  agreement,  he  is  presumed  to  have  understood  the 
agreement  and  is  bound  by  its  terms  unless  there  was  fraud, 
or  mistake,  or  surprise,  or  something  of  that  kind,  that  un- 
fairly prevented  him  from  knowing  what  he  was  doing;  as 
for  instance,  if  a  man  who  is  unable  to  read,  signs  a  docu- 
ment, and  it  is  read  to  him,  but  falsely  read,  a  portion  is  sup- 
pressed or  something  is  put  in  that  is  not  there,  in  reading, 
and  signs  it,  he  is  not  bound,  because  he  was  imposed  upon ; 
or  if  a  man  is  blind  and  an  instrument  is  misread  to  him 
and  he  executes  it,  he  is  not  bound  by  it.  So  if  there  is  any 
suppression  or  misstatement  of  a  material  fact,  and  through 
which  a  party  is  led  innocently  to  sign  an  agreement,  that 
amounts  to  what  the  law  calls  a  fraud,  and  he  is  not  bound 
by  it. 

"  I  therefore  have  charged  you  that  if  Hayward — and  wiU 
read  this  again  now,  that  you  may  better  understand  it:  If 
you  find  that  Hayward  had  sold  the  690  shares  before  the 
execution  of  the  power;  that,  you  remember,  was  July  13th, 
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and  had  been  ready,  able,  and  willing  to  transfer  to  Rogers 
an  equivalent  number  of  similar  shares  in  the  same  company 
by  a  proper  luid  valid  certificate,  then  and  in  that  case  it  was 
not  material  that  these  facts  should  be  imparted  to  Rogers  at 
the  time  he  executed  the  power  of  attorney,  and  the  power 
was  a  valid  and  binding  one.  It  was  not  material  to  tell 
him  that,  for  the  reason  that  that  was  a  thing  that  Hay  ward 
had  a  right  to  do  anyway,  and  the  law  says,  that  he  was  sell* 
ing  his  own  stock,  and  not  Rogers'  stock,  provided  he  was  all 
the  time  able,  ready,  and  willing  to  respond  to  Rogers,  in  case 
he  should  come  and  demand  his  stock.  And  if  you  find  that 
Hayward  had  sold  the  identical  690  shares,  and  that  he  was 
not  at  the  time  of  such  sales  able,  willing,  and  ready  to  deliver 
to  Rogers  a  similar  number  of  shares,  then,  and  in  that  case, 
the  suppression  of  those  facts  operated  as  a  fraud  upon 
Rogers  and  destroyed  the  force  and  ^ect  of  the  power  of 
attorney,  there  being  nothing  for  the  power  to  operate  upon. 

"As  to  the  other  defense ;  the  defense  that  is  made  to  Rogers' 
cross-bill,  namely,  the  Statute  of  limitations.  I  will  simply 
state  that  it  is  conceded  that  if  Rogers  knew  all  of  these 
circumstances  more  than  three  years  before  he  filed  his  cross- 
bill, then  this  defense  of  his  is  barred  by  the  statute:  'An 
action  must  be  brought  within  three  years,  if  it  relies  on  the 
ground  of  fraud  or  mistake;  the  cause  of  action  in  such  case 
is  not  to  be  deemed  to  be  accrued  until  the  discovery  by  the. 
aggrieved  party  of  the  facts  constituting  the  fraud  or  mistake.' 
Now,  if  Rogers  discovered  this  fraud  that  he  alleges  Hayward 
perpetrated  on  him  more  than  three  years  before  he  filed  his 
cross-complaint  in  this  case,  then  his  action  is  barred,  and  you 
must  pay  no  attention  to  the  defense. 

"Actual  notice  of  these  facts  is  not  always  necessary:  'Notice 
is,  first,  actual,  which  consists  in  express  information  of  a  fact; 
second,  constructive,  which  is  implied  by  law.'  This  is  the 
section  to  which  I  call  your  attention  now:  'Every  person 
who  has  actual  notice  of  a  circumstance  sufficient  to  put  a 
prudent  man  upon  inquiry  as  to  a  particular  fact,  and  omits 
to  make  such  inquiry  with  reasonaUe  diligence,  has  construe- 
'  tive  notice  of  the  fact  itself/ 

"  I  have  been  asked  to  charge  you,  that  the  rendition  of  the 
account  by  Hayward,  in  August,  1873,  showing  all  these  sales^ 
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was  a  drcnmstance  that  should  be  taken  into  consideration 
in  determining  the  question  as  to  whether  Rogers  did  have 
notice  of  those  frauds  more  than  three  years  before  the  filing 
of  his  croes-bill;  and  I  instruct  you,  of  course,  that  that  is  a 
circumstance  that  you  are  at  liberty  to  take  into  consideration; 
the  evidence  being  that  Hayward  rendered  him  an  account  of 
sales  in  August,  1873,  and  by  that  account  it  appeared  that 
the  whole  690  shares  was  sold  after  the  power  of  attorney, 
and  in  the  month  of  November,  1872,  realizing  some  55,000 
and  odd  dollara 

"Here  are  two  instructions  that  I  give  you  at  the  request 
of  defendant's  counsel:  'That  when  an  agent  is  dealing  with 
the  principal,  or  a  trustee  with  the  beneficiary  of  his  trust,  it 
is  his  bounden  duty  to  see  that  everything  is  fair,  and  that 
the  principal  or  beneficiary  has  all  the  information  as  to  the 
matters  of  fact  necessary,  to  show  him  his  precise  situation  in 
relation  to  the  business  on  hand.'  Second.  'It  is  no  defense 
or  excuse  to  the  plaintiff,  that  stockholders  have  a  custom 
amongst  themselves,  in  the  delivery  of  shares  of  stock  to 
persons  with  whom  they  deal,  to  deliver  any  certificate  they 
see  fit'  This,  of  course,  was  not  a  transaction  between  two 
brokers,  and  it  is  clear  that  Mr.  Rogers'  rights  are  not  to  be 
determined,  nor  Mr.  Hayward's  either,  by  the  rules  that  this 
limited  and  private  association,known  as  the  Board  of  Brokers, 
have  among  themselves. 

**  Now,  gentlemen,  I  have  endeavored  to  state  to  you  plainly 
the  principles  upon  which  this  case  is  to  be  decided,  and  you 
will  observe  that  the  case  pretty  much  turns,  indeed  it  does 
turn,  upon  the  main  question:  that  is,  if  you  find  that  Hay- 
ward  sold  those  shares  before  July  13th;  as  to  whether  he 
was  during  all  of  those  times,  able,  ready,  and  willing  to  deliver 
Mr.  Rogers  his  690  shares  at  any  time  that  he  might  call  for 
them,  if  he  should  call  and  pay  Hxiy  ward  the  money  he  had 
advanced,  if  he  was  ready  to  respond,  then  Hayward  did 
precisely  what  the  law  says  he  may  do;  he  sold  the  stock,  and 
he  had  a  right  to  sell  it,  for  his  own  account  or  for  any  account 
that  he  pleased,  so  long  as  he  retained  the  proper  number  for 
Rogers,  to  give  him  upon  demand. 

"  Now,  gentlemen,  the  law  makes  you  the  judges,  the  ex- 
clusive judges*  of  all  matters  of  fact;  and  it  ifufor  you  to 
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determine,  wherever  there  has  been  a  oonflict»  upcm  wfaidi 
side  the  truth  lies;  and  yoo  are  to  judge  from  the  appearance 
of  men,  and  you  have  a  right  to  take  into  consideration  their 
demeanor  upon  the  witness  stand,  their  interest  in  the  event 
of  the  suit,  the  probabilities  of  their  statements  and  all  oi 
the  surrounding  circumstances,  and  to  give  such  verdict,  under 
that  evidence,  as  your  consciences  and  judgments  may  dictate. 
The  fact  that  the  case  is  hirge,  should  make  you  careful;  but 
should  not  deter  you  from  rendering  such  a  verdict  as  you 
think  the  evidence,  as  given  before  you,  and  the  law  as  given 
you  by  the  Court,  will  justify. 

''  (Gentlemen,  the  cabo  is  now  with  you  for  your  considera- 
tion." 

Among  others  refused,  the  following  instructions  were  asked 
by  the  defendant,  and  refused  by  the  Court: 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
sold  certificates  of  Savage  stock  received  by  him  for  the  de- 
fendant, at  any  time  prior  to  his  procurement  of  the  power 
of  attorney  produced  here,  without  the  authority  of  the  de- 
fendant,  it  makes  no  difference  how  much  Savage  stock  the 
plaintiff  had  on  hand  belonging  to  persons  other  than  him- 
self, or  belonging  to  Hayward  &  Jones." 

*'  If  the  jury  believe  from  the  evidence,  that  at  the  time 
when  the  plaintiff  procured  the  power  of  attorney  produced 
here,  he  did  not  communicate,  or  cause  to  be  communicated 
to  the  defendant,  that  he  had  sold  or  otherwise  disposed  of 
any  of  the  certificates  of  Savagp  stock  he  had  received  for  the 
defendant,  and  that  the  defendant  was  then  ignorant  of  the 
fact  that  the  plaintiff  had  so  sold  any  of  the  said  certificates, 
they  will  not  take  the  said  power  of  attorney  further  into 
consideration." 

"  If  it  appears  from  the  evidence  that  the  plaintiff,  at  any 
time  prior  to  the  procurement  of  the  power  of  attorney  pro- 
duced here,  sold  without  the  defendant's  consent  any  certifi- 
cates of  Savage  stock  received  by  him  for  the  defendant  as 
security  for  money  loaned  the  defendant,  and  that  that  power 
was  prepared  by  the  plaintiff,  or  his  agent  or  agents,  with- 
out any  suggestion  as  to  the  numbers  of  and  upon  the  certifi- 
cates therein  described  and  identifying  the  same,  and  that  the 
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defendant  did  not  then  know  that  the  plaintiff  had  so  sold 
any  of  the  said  certificates,  then  that  power  is  void/' 

"  li  the  defendant,  when  he  executed  the  power  of  attorney 
produced  on  this  trial,  did  not  know  that  the  plaintiff  had 
sold  any  of  his  certificates  of  Savage  stock,  then  that  power 
is  void" 

"  It  makes  no  difference  as  to  the  validity  of  the  power  of 
attorney  produced  on  this  trial,  whether  the  plaintiff  or  his 
manager,  Peart,  knew  that  the  plaintiff  had  sold  any  of  the 
certificates  of  Savage  stock  belonging  to  the  defendant  or  not, 
at  the  time  when  that  power  was  procured." 

"It  makes  no  difference  whether  the  plaintiff  placed  as 
many  shares  of  Savage  stock  as  he  had  sold  of  the  defendant's 
in  an  envelope,  or  oUierwise  segregated  such  a  number  for 
the  defendant  or  not,  unless  the  shares  so  replaced,  belonged 
to  the  plamtiff/' 

"If  the  jury  believe  from  the  evidence,  that  nothing  was 
said  as  to  the  plaintiff  having  power  to  sell  the  stock  to  be 
delivered  him  for  defendant  at  the  time  when  the  plaintiff 
agreed  to  advance  him  moneys  upon  the  same  in  April,  1872, 
and  that  before  the  power  of  attorney  produced  on  this  trial 
was  executed,  the  plaintiff  sold  any  of  the  certificates  of 
Savage  stock  received  by  him  for  the  defendant,  and  that  the 
defendant  did  not,  at  the  time 'he  executed  said  power,  know 
that  the  plaintiff  had  sold  any  of  the  said  certificates,  and  that, 
thereafter,  there  ever  was  a  time  when  the  plaintiff  did  not 
have  as  many  shares  of  Savage  stock  on  hand  of  his  own,  then 
the  defendant  is  entitled  to  recover  of  the  plaintiff  the  highest 
market  value  of  Savage  stock  at  the  time  or  times  when  the 
plaintiff  so  sold  the  said  certificates,  or  any  of  them,  for  as 
many  shares  as  the  plaintiff  did  not  always  have  and  keep  on 
hand." 

"If  the  defendant  delivered  shares  of  stock  to  the  plaintiff 
as  collateral  security  for  money  loaned,  and  no  further  stipu- 
lation was  made  between  them,  the  plaintiff  had  no  right  to 
sell  the  same  or  any  part  of  the  samel,  without  first  demand- 
ing the  money  due  him,  or,  in  case  of  defamlt  in  payment, 
without  giving  notice  when  and  where  he  would  sell  the  said 
shares  at  public  auction.** 

"It  is  not  enough  for  one  who  has  sold  certificates  of  stock 
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belonging  to  another,  without  his  consent,  to  produce  and 
offer  the  owner  an  equal  number  of  shares  of  the  same  stock, 
but  the  party  who  so  sold  must  have  always  had  on  hand  of 
his  own  that  number  of  shares." 

<'It  is  no  defense  for  the  plaintiff  that  his  books  bore  the 
right  number  of  shares  of  stock  to  the  credit  of  the  defendant 
during  the  time  he  was  responsible  to  the  defendant  for  that 
number  of  shares,  but  it  must  appear  that  the  plaintiff  bad  in 
his  possession,  or  under  his  absolute  control,  that  number  of 
shares  of  his  own  all  that  time." 

The  verdict  and  judgment  were  for  the  plaintiff.  The  de- 
fendant took  this  appeal  and  brought  up  the  evidence  in  a 
bill  of  exceptions.  After  the  decision  in  bank  a  .petition  for 
rehearing  was  presented  by  the  appellant  and  denied  by  the 
Court. 

Calhov/n  Benkam,  McClv/re,  Dwindle  &  Plaisance,  and  JJ. 
K.  Moore,  for  Appellant. 

The  third  assignment  of  error  is  as  follows :  ''  The  Court 
erred  in  telling  the  jury,  as  it  did,  that  when  facts  are  testi- 
fied to  by  witnesses  who  are  not  impeached,  and  whose  state- 
ments involve  no  inherent  improbability,  the  jury  are  bound 
to  accept  them  as  proved."  To  tell  the  jury  they  were  bound 
to  accept  the  facts  referred  to  as  proved,  at  the  point  and  in 
the  connection  when  they  were  so  told,  evinced  partiality. 

The  fourth  assignment  of  error  is  as  follows:  "The  (jourt 
erred  in  allowing  a  witness  to  be  asked,  against  the  defend- 
ant's objection,  whether  there  were  other  persons  or  not  for 
whom  the  plaintiff  was  carrying  stock  while  he  was  carry- 
ing stock  for  the  defendant."  The  question  was  irrelevant 
To  let  the  jury  know  Hayward  was  carrying  stock  for  others 
was  calculated  to  mislead  them  by  suggesting  that  he  was 
thereby  able  to  respond  for  Refers'  shares  with  shares  of 
those  other  persons. 

The  fifth  assignment  of  error  was  as  follows :  "  The  Court 
erred  in  allowing  Hayward,  when  on  the  stand  as  a  witness, 
to  state,  against  defendant's  objection,  the  contents  of  a  letter 
received  from  the  defendant  before  thejsuit  was  brought, 
asking  him  for  a  loan,  and  expressing,  according  to  the  wit- 
ness, his  dissatisfaction  with  the  transaction  they  had  with 
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each  other  in  the  Savage  stock."  The  matter  elicited  was 
irrelevant,  and  calculated  and  intended  to  hold  the  defendant 
np  to  contempt  and  prejudice  him  with  the  jury. 

The  sixth  assignment  of  error  is  as  follows :  "  The  Court 
erred  in  allowing  Peart,  a  witness,  to  be  asked,  against  de- 
fendant's objection,  how  much  stock  the  plaintiff  carried  for 
Bogers  during  the  period  beguming  April  22, 1872,  and  end- 
ing November,  1872."  The  question  involved  a  conclusion  of 
law.  It  made  the  witness  judge  of  what  "carrying"  was, 
and  the  answer  that  Hayward  carried  the  proper  number  of 
shares  for  Rogers  until  November,  1872,  allowed  as  it  was, 
formally  authorized  the  jury  so  to  find.  It  decided  the  whole 
case. 

The  evidence  referred  to  in  the  seventh  and  eighth  assign- 
ments of  error  was  improperly  excluded.  Those  assignments 
are  as  follows :  "  The  Ciourt  erred  in  refusing  to  allow  the 
defendant  to  prove  that  the  plaintiff,  repeatedly,  before  the 
break  in  Savage  stock  of  that  year,  and  after  April  22, 1872, 
told  the  defendant  that  the  Savage  mine  was  a  good  mine — 
was  very  valuable ;  that  the  stock  was  sure  to  reach  $1,000 
a  share;  that  it  could  not  get  below  $500  a  share,  as  he  would 
take  it  all  rather  than  it  should  go  below  $500  a  share." 

*'The  Ck)urt  erred  in  refusing  to  allow  the  defendant  to 
prove  that  the  plaintiff  told  the  defendant,  after  April  22, 
1872,  and  before  the  break  in  Savage  stock  of  that  year,  that 
the  Savage  mine  was  very  rich,  and  that  the  developments  in 
it  on  certain  levels  were  better  than  they  were  in  Crown 
Point,  and  that  the  Savage  was  a  better  mine  than  Crown 
Point,  which  had  been  a  very  rich  mine." 

The  evidence  showed  Hayward  had  sold  the  identical  cer- 
tificates belonging  to  Bogers,  calling  for  one  hundred  and 
twenty-five  shares,  about  the  time  he  received  them  from 
Bogers,  and  if  we  had  been  allowed  to  prove  that  at  that 
very  time  he  was  encouraging  Bogers  to  hold  and  not  to  sell, 
it  would  have  had  a  tendency  to  prove  he  was  executing  a 
plan  which  involved  his  selling  at  the  same  time  all  the  other 
certificates  he  got  from  Bogers. 

It  is  true  the  fact  Hayward  talked  to  Bogers  about  the 
mine  in  such  a  way  &s  to  dissuade  him  from  selling  is  not 
alleged  as  the  means  employed  by  Hayward  to  induce  him  to 
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believe  ihe  stock  was  still  on  hand;  but  it  is  not  necessary  to 
allege  in  a  complaint  all  the  ciicumstanoes  of  fraud,  and  if 
the  complaint  was  faulty  in  not  alleging  any  act  Hayward 
did  to  conceal  the  sales  he  was  making,  it  should  have  been 
demurred  to  on  that  ground.  (Kenyon  v.  Woodrvff,  33  Mich. 
313,  314.)  It  is  plain  for  any  one  to  see  that  Hayward  could 
not  have  found  a  better  mode  of  keeping  Bogers  from  think- 
ing he  was  selling  Savage,  or  that  he  was  selling  Rogers' 
Savage  or  had  already  sold  it,  than  to  speak  in  such  exalted 
terms  of  the  wealth  of  the  Savage  mine  as  it  wcm  proposed 
to  prove  he  did.  So  artful  a  concealment  of  those  sales  com- 
bined with  so  artful  a  prevention  of  sales  by  Bogers  would 
have  had  the  strongest  tendency  to  prove  that  Hayward's 
sales  were  purposely  made  to  defraud  Bogera 

But  more  has  been  said  about  this  matter  than  is  neces- 
sary. This  is  a  case  of  constructive  fraud,  and  all  that  is 
necessary  in  pleading  therefore  is  to  aU^e  the  confidential 
relation,  and  the  unfairness  of  the  transaction,  and  that  it 
was  effected  by  means  of  those  relations,  and  then  the  onus 
to  vindicate  the  transaction  is  fixed  upon  the  confidant,  and 
the  plaintiff  may  offer  such  matter  in  rebuttal  as  there  may 
be,  if  not  alleged  in  the  complaint.  {RvJbidoex  v.  Parka,  48 
Cal.  215;  Bhodea  v.  Bate,  1  L  R  Ch.  App.  256.) 

The  twelfth  assignment  of  error  is  as  follows:  "  The  Court 
erred  in  allowing  Peart,  a  witness  for  the  defendant,  to  be 
asked,  in  rebuttal,  whether  he  did  not  have  six  hundred  and 
ninety  shares  of  Savage  stock  belonging  to  the  plaintiff  in  his 
possession,  from  April  22, 1872,  to  the  time  of  the  sales  stated 
in  the  account  rendered  the  defendant  by  the  plaintiff,  over 
and  above  all  joint  account  stock  (Hayward  &  Jones)  and  all 
stock  held  for  parties  other  than  defendant,  plaintiff  himself, 
and  Hayward  &  Jonea"  The  question  involved  a  question 
of  law.  The  evidence  showed  incontestably  and  without 
conflict,  or  attempt  at  conflict,  that  Hayward  sold  one  hun- 
dred and  twenty-five  shares  of  the  defendant's  stock  about 
the  end  of  April,  1872;  that  is  to  say,  he  sold  the  identical 
certificates  for  that  many  shares  which  he  bad  received  from 
Bogers. 

Aasnming  that  he  set  apart  other  certificates  for  the  same 
quantity  of  stock  for  Bogers'  benefit,  it  was  not  for  Peart  to 
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say  they  belonged  to  Bogera.  The  question  sought  to  elicit 
testixDonj  contradicting  the  witness  himself  and  Hayward's 
books  offered  by  himself. 

Peart  testified  that  those  books  were  correct,  and  SeU, 
plaintiff's  book-keeper,  testified  that  they  contained  all  Hay- 
ward's  stock  transactions,  and  they  showed  that  Hayward 
received  no  Savage  from  any  one  but  Rogers  in  the  interval 
between  April  21, 1872,  and  May  1, 1872,  during  which  he 
sold  certificates  belonging  to  Sogers  for  one  hundred  and 
twenty-five  shares,  if  he  did  not  sell  all  of  the  certificates 
belonging  to  him;  and  it  is  a  mathematical  demonstration 
that  if  Rogers'  stocks  which  were  sold  in  that  interval  were 
replaced  during  that  interval,  it  was  done  with  the  stocks  of 
the  pledgees,  or  of  Hayward  &  Jones. 

The  question  was  deep  and  astute.  It  was  so  framed  that, 
when  it  was  answered  in  the  affirmative,  as  it  indicated  to 
the  witness,  by  its  leading  character,  it  was  to  be,  and  in  fact 
was,  it  should  appear  to  be  proved  that  Hayward  had  always 
on  hand  for  Rogers  equivalent  stock  of  his  own  until  he  sold 
out  under  the  power  of  attorney,  as  he  claims  to  have  done. 
But  the  answer  did  not  so  prove.  All  it  did  prove  was,  that 
Rogers'  credit  was  always  kept  standing  and  some  other  credit 
diminished  whenever  any  of  Rogers'  shares  were  sold,  or 
whenever  any  certificates  from  the  envelope  affected  to  his 
use  were  sold  If  some  of  the  stock  in  Hayward's  hands 
credited  to  Ha3rward  &  Jones,  or  some  of  the  stock  credited 
to  some  person  other  than  Rogers,  was  not  put  in  lieu  of  cer- 
tificates taken  from  Rogers'  envelope,  there  was  no  effort  to 
make  the  books  and  the  envelope  concur,  to  show  the  true 
status  of  each  account.  We  know,  if  Peart  told  the  truth,  that 
some  certificates  were  sold  from  Rogers'  envelope;  because  he 
must  have  put  what  he  got  for  Rogers  in  it  when  he  first  got 
them,  and  because  the  proof  is  direct  that  some  of  the  certifi- 
cates received  from  Rogers  were  sold  by  Hayward  as  soon  as 
they  were  received. 

The  first  instruction  ask^ed  for  by  defendant  should  have 
been  given. 

The  second  instruction  asked  for  by  the  defendant  ought 
to  have  been  given.  It  is  as  follows:  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff  sold  certificates  of  Sav- 
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age  stock  received  by  him  for  the  defendant,  at  any  time 
prior  to  his  procurement  of  the  power  of  attorney  produced 
here,  without  the  authority  of  the  defendant,  it  makes  no 
difference  how  much  Sava^^^e  stock  the  plaintiff  had  on  hand 
belonging  to  persons  other  than  himself,  or  belonging  to 
Hayward  &  Jones." 

There  was  evidence  on  the  part  of  the  defendant  to  show 
that  the  plaintiff  sold  some  of  the  certificates  delivered  to 
him  on  the  defendant's  account,  and  tending  to  show  he  sold 
all  of  them,  within  a  few  days  after  he  got  them,  and  when 
they  commanded  about  seven  hundred  dollars  a  share,  and 
when  he  had  no  stock  at  alL 

And  the  evidence  on  behalf  of  Hayward  showed  that  he 
had  in  his  possession  a  great  deal  of  stock  belonging  (some 
of  it)  to  persons  other  than  the  defendant,  and  to  the  firm  of 
Hayward  &  Jones,  of  which  Hayward  was  a  member.  The 
defendsuit  had  no  dealings  with  that  firm.  The  defendant 
pledged  his  stock  to  Hayward,  not  to  Hayward  &  Jones,  and 
borrowed  from  him,  not  from  Hayward  &  Jones.  Hayward 
&  Jones  could  not  have  been  made  liable  to  Bogers.*  {Adams 
et  al.  V.  Sturges  et  al,,  55  111.  468.)  It  was  contended  for 
Hayward  that  he  could  screen  himself  from  liability  to  the 
defendant  if  he  had  as  much  stock  of  persons  other  than 
himself  in  his  mere  physical  possession  during  the  contin- 
uance of  his  liability,  as  he  had  sold  of  Rogers'.  Such  a 
position  is  not  law. 

Even  Aikina  v.  Gamble,  42  Cal.  86,  requires  that  the  party 
disposing  of  the  certificate  of  another  shall  have  as  good  a 
one  of  his  own  at  hand.  But  Atkins  v.  OamMe,  ut  svjpra, 
ought  not  to  be  followed.  It  has  never  commanded  the  re- 
spect of  the  profession  nor  of  other  Courts.  {Parsons  v. 
Martin,  11  Gray  (Mass.),  Ill;  Morton  v.  Preston,  18  MicL 
60.)  Rogers  has  no  fight  with  Atkins  v.  Gamble.  It  is  even 
authority  for  him.  But  overrule  it,  and  every  supposed 
difficulty  of  his  case  is  leveled.  « 

The  third,  fourth,  fifth,  and  sixth  instructions  asked  for  by 
defendant  should  have  been  given.  {Rubidoex  v.  Parks,  48 
CaL  215.)  The  insertion  of  the  numbers  of  certificates  in  the 
power  of  attorney  tendered  to  Rogers  at  a  time  when  Hay- 
ward knew  Rogers  did  not  know  the  numbers  the  certificates 
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he  had  pledged  to  him  bore,  was  a  positive  act  of  fraud;  bat 
it  was  enough  to  invalidate  the  power  anyhow  if  Rogers  exe* 
cnted  it  while  in  ignorance — ^no  matter  how  brought  about — 
that  his  stock,  or  any  of  it,  had  been  already  sold 

The  twelfth  instruction  asked  for  by  defendant  should  have 
been  given.  There  was  evidence  tending  to  prove  that  the 
I)laintiff  held  the  defendant's  stock  in  pledge  pure  and  simple, 
and  he  had  therefore  no  right  to  sell  in  the  Stock  Board  of 
the  Merchants'  Exchange  of  San  Francisco,  or  without  notice; 
and  it  was  proper  the  jury  should  have  been  told  so,  and  they 
were  not  (De7ity,Holbrook,4iT?.C.lLj.54d;  TuUy  v.  Tremor, 
ut  supra;  Parsons  v.  Martin,  ut  supra;  Briggsv.  B.JsL.JU 
R  Co.,  6  Allen,  252.) 

The  instruction  numbered  thirteen  and  a  half  should  have 
been  given.  The  evidence  showed  that  the  plaintiff  had  stock 
belonging  to  the  defendant  in  pledge,  and  sold  it  without 
authority,  and  did  not  keep  on  hand  a  single  share  belonging 
to  himself  or  anybody  else  after  a  given  day,  and  for  a  very 
long  time  before  the  defendant  filed  his  cross-complaint  de- 
manding satisfaction  for  the  conversion,  during  all  which 
there  was  no  pretense  of  a  defense  if  the  power  of  attorney 
was  fraudulently  obtained 

The  evidence  showed  that  the  plaintiff  never  had  at  any 
time  but  25  shares  of  Savage  of  his  own,  and  that  even 
the  Hayward  &  Jones  account  of  Savage  stock  resulted  in 
Hayward's  never  getting  a  share  out  of  it;  that  the  adventure 
was  a  dead  failure,  and  resulted  in  loss.  So  that  if  the  interest 
B[ay ward  had  in  the  Hayward  &  Jones  stock  was  his  shield 
against  the  defendant,  he  protected  himself  with  what  had  no 
existence  at  the  time  nor  ever  afterwards,  by  the  mere  physi- 
cal possession  of  stock,  none  of  which  ever  came  to  him  on 
settlement  with  his  partner.  {Col.  Fv/mitv/re  Co.  v.  Hal^ 
sey,  vi  supra.) 

The  circumstance  that  the  certificates  were  indorsed  so  as  to 
pass  title  to  the  holder,  if  indorsement  would  have  that  effect^ 
did  not  vest  the  legal  title  to  the  certificates  in  Hayward.  He 
was  a  mere  pledgee  of  the  certificates.  He  held  them  by  vir- 
tue of  a  lien  upon  them.  Whatever  the  condition  they  were 
in  may  have  been,  he  had  only  a  lien  upon  them.  He  held 
the  legal  title  quoad  third  parties;  but  quoad  Rogera^he  had 
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only  a  lien.    {WUaon  v.  Little,  2  Corns.  (N.  Y.)  447;  Morton 
V.  Preston,  18  Mich.  69.) 

The  sixteenth  assignment  of  error  is  as  follows:  ''The 
Court  erred  in  charging  the  jury,  as  it  did,  that  the  defend- 
ant could  not  recover  of  the  plaintiff,  for  the  conversion  of 
his  stock,  if  he  was  always  ready,  able,  and  willing  to  re- 
place such  as  he  may  have  converted,  if  any,  without  at  the 
same  time  informing  the  jury,  as  it  did  not,  that  to  be  ready 
and  able  in  law  to  replace  such  stock,  was  to  have  as  many 
shares  of  his  own,  free  and  unincumbered,  on  hand,  and 
under  his  instant  control,  as  he  had  so  converted,  and  that  to 
have  had  shares  of  third  parties  in  his  hands,  was  not  suffi- 
cient as  a  defense  as  against  such  conversion." 

The  instruction  is  but  a  repetition  of  the  cardinal  error 
which  runs  through  the  case.  What  has  already  been  said 
in  preceding  points  sufficiently  explains  our  views  in  regard 
to  ii  It  would  permit  a  party  who  could  buy  stock  in  ther 
market  to  sell  his  pledge  whenever  he  saw  fit,  and  thus  to 
speculate  on  his  pledgor — which  he  may  not  do.  The  prin- 
ciple of  Atkins  V.  Oamhle  (42  CaL  86)  is,  that  shax^  of  stock 
are  intellectual  entities  unsusceptible  of  identification,  and 
may  therefore  be  treated  as  coins  not  in  a  bag;  but  the  oper- 
ation of  that  principle  is  carefully  guarded  by  the  proviso^ 
that  a  pledgee  shall  not  speciUate  upon  his  pledgor.  The 
proviso,  he  shall  have  as  many  shares  of  his  own  on  hand 
when  he  disposes  of  his  pledgor's  as  he  so  disposes  of,  meam 
nothing  else. 

The  twenty-ninth  assignment  of  error  is  as  follows:  "The 
Court  erred  in  saying  to  the  jury  what  it  did  about  notice 
sufficient  to  put  the  parties  upon  inquiry,  and  omission  to 
make  inquiry."  The  Court  instructed  the  jury  on  the  point 
of  notice  as  follows:  "Actual  notice  of  these  facts  is  not 
always  necessary:  'Notice  is,  first,  actual,  which  consists  in 
express  information  of  a  fact;  second,  constructive,  which  is 
implied  by  law.* " 

"  This  is  the  section  to  which  I  call  your  attention  now: 
'Every  person  who  has  actual  notice  of  a  circumstance  suffi« 
cient  to  put  a  prudent  man  upon  inquiry  as  to  a  particular 
fact,  and  omits  to  make  such  inquiry  with  reasonable  dili« 
gence,  has  constructive  notice  of  tibe  fact  itself.' "   ^         , 
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However  good  law  this  maj  be,  it  was  inapplicable,  and 
calculated  to  mislead  the  jury.  The  case  was  one  in  which 
oonstractive  notice  could  have  no  efieet  The  relation  of 
principal  and  agent  existed,  and  the  principal  was  not  re- 
quired to'  pursue  any  inquiry.  He  reposed  on  his  agent's 
fidelity.  Before  he  could  be  held  to  have  knowledge  of  the 
alleged  fraud,  it  should  have  been  proved  he  had  actual  knowl- 
edge of  the  facts  constituting  the  fraud.  What  the  Court 
said  relieved  the  plaintiff  of  that  onus  as  to  proof,  when  it 
belonged  to  the  plaintiff  and  threw  it  on  the  defendant. 
(Pence  v.  Langdon,  99  U.  S.  S.  C.  Eep.,  9  Otto,  678;  Sears  v. 
Shafer,  2  Seld  268;  avil  C«le  of  Procedure,  §  1869;  Shan^ 
non  V.  White,  6  Richards  Eq.  R,  S.  C,  96;  Baeeet  v.  Noa- 
worthy,  2  Leading  Cases  in  Equity,  1;  Boone  v.  Chiles,  10 
Pet.  210;  McLure  v.  Ashby,  7  Richards  Eq.  R.  439;  23  Iowa, 
66;  30  id.  375;  4Strobh.l65;  Pease  v.  BaHners,  10  Csl.*S6.) 

The  judgment  must  be  reversed  because  it  calls  for  $305,- 
050.95,  with  interest  thereon,  and  $422.50  costs,  when  the  ver- 
dict it  recites  was  $295,345.3a 

Estee  &  BoaU,  for  Respondent 

There  was  no  fraud  even  if  plaintiff,  as  the  agent,  pledgee, 
or  trustee  of  defendant,  had  sold  the  stock  of  the  latter  with- 
out his  consent,  if  he  was  at  all  times  ready,  able,  and  willing 
to  turn  over  on  demand  an  equal  quantity  of  similar  stock. 
The  Court  below  held  that  the  relations  of  pledgor  and 
pledgee  existed  between  these  parties,  and  upon  that  opinion 
was  compelled  to  declare  the  law  as  laid  down  by  this  Court 
in  Atkins  v.  OairrMe,  42  CaL  86. 

That  decision  goes  to  the  merits  of  this  case,  and  is  the  law 
of  this  case  upon  the  assmned  proposition  that  Hayward,  this 
plaintiff,  was  the  pledgee  of  the  stock  in  controversy,  and  the 
charge  of  the  Court  to  the  jury  upon  the  law  of  the  case,  was 
practically  an  extract  from  that  decision.  So  that  practically 
the  errors  assigned  by  the  defendant  to  the  Court  below  are 
errors  of  this  Court,  and  a  favorable  consideration  thereof 
would  result  in  overruling  that  case.  The  case  at  bar  is  much 
stronger  than  Atkins  v.  Oamble, 

It  was  conceded  in  that  case  that  the  plaintiff  was  the  owner 
of  the  stock  and  had  himself  deposited  it  with  the  defendant^ 
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who  thereupon  became  the  pledgee  thereof.  And  the  Coturt 
held  that  although  the  owner  of  personal  property  which  has 
been  wrongfully  converted  is  ordinarily  entitled  to  recover 
his  specific  property,  or  its  value,  and  can  not  be  compelled 
to  accept  other  property  of  the  same  kind  and  equal  viJue  in 
lieu  of  that  which  was  converted,  yet  shares  of  stock  in  a 
corporation  stand  upon  a  different  footing,  and  if  all  the  shares 
are  of  equal  value,  there  can  be  no  reason  for  preferring  one 
share  to  another. 

Indeed,  as  the  Court  remarked,  the  stockholders  in  a  cor* 
poration  are  the  joint  owners  of  the  franchise  and  property 
of  the  corporation.  Each  holde)|  is  entitled  to  an  undivided 
share  in  the  assets  and  business  of  the  corporation.  All  stand 
upon  the  same  footing.  This  same  view  was  entertained 
by  the  Supreme  Court  in  two  other  cases,  viz.:  Hawley  v. 
BruTnagim,  33  Cal.  394;  Hardenbergh  v.  Bacon,  id.  365. 
Chancellor  Kent  in  the  ease  of  Nourae  v.  Prime,  7  Johns. 
Ch.  87,  was  of  the  same  opinion  as  this  Court  in  AthtTia  v. 
Gamble, 

The  plaintiff  in  this  case  was  the  owner  of  certain  shares 
of  U.  S.  Bank  stock,  which  he  deposited  with  defendant  as 
collateral  for  the  payment  ot  his  note;  and  if  the  note  was 
not  paid  the  stock  wad  to  be  sold,  the  note  paid  out  of  the 
proceeds,  and  the  balance  turned  over  to  the  plaintiff.  The 
stock  was  sold  afterwards  at  a  depreciated  price,  and  the  sale 
did  not  realize  enou^  to  pay  the  debt;  so  the  pledgee  brought 
suit  to  recover  the  deficiency. 

The  pledgor,  however,  filed  his  biU  in  equity  to  enjoin  the 
action  at  law,  on  the  ground  that  the  pledgees  were  large 
operators  in  stocks,  and  had  mingled  his  stock  with  their  own 
and  other  stocks  which  they  held  in  trust,  in  such  a  manner 
that  they  could  not  be  distinguished,  and  that  it  was  the  duty 
of  the  defendants  to  have  set  apart  the  pledgor's  shares  in 
such  a  manner  that  they  could  be  identified;  uid  not  having 
done  so,  they  were  liable  for  the  highest  price  at  which  the 
stock  could  have  been  sold. 

The  opinion  of  the  Court  was  adverse  to  the  plaintiff  in  the 
equity  suit,  on  the  ground  that  under  the  contract  all  that 
plaintiff  could  demand  was  a  return  of  430  shares  of  the  bank 
stock;  that  if  he  desired  to  have  any  specific  480  shares  he 
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should  have  so  provided  in  the  contract.  The  learned  Chan- 
cellor approves  the  opinion  of  Lord  Chancellor  Parker  in  Le 
Cray  v.  Eastman,  10  Mod.  499,  in  a  similar  case,  to  the 
efiSsct  that  the  defendant  was  accountable  only  for  the  stock 
and  dividends,  and  not  for  the  price  at  which  the  stock  was 
held.  (See  also  Horton  v.  Morgan,  6  Duer,  56;  Gilpin  v. 
HaioeU,  6  Penn.  St  42;  AUm  v.  Dykers,  3  Hill,  593.) 

Shabpstein,  J.: 

The  principal  contention  on  behalf  of  Rogers  is,  that 
Hayward  held  a  certain  number  of  shares  of  mining  stock  as 
security  for  money  advanced  by  him  to  Bogers,  and  that 
Ha3rward,  without  the  knowledge  of  Bogers,  sold  said  shares 
of  stock,  and  that  afterwards,  and  while  Sogers  was  unin- 
formed and  ignorant  of  said  sale,  Hayward  procured  a  power 
from  Bogers  to  sell  said  stock,  and  then  sold  of  the  stock  of 
the  same  mining  company  the  same  number  of  shares  that  he, 
Hayward,  had  held  prior  to  sedd  first  sale  as  security  for  his 
said  advances  to  Bogers,  and  that  Hayward  accounted  to 
Bogers  for  the  sum  realized  on  the  sale  of  the  e^tock  last  sold 
only,  which  was  much  less  than  the  sum  realized  on  the  sale 
of  the  stock  first  sold,  which  Bogers  contends  was  the  stock 
which  Hayward  held  as  security  for  his  said  advances. 

On  the  other  side,  it  is  claimed  that  Hayward  constantly 
held  the  identical  stock  certificates  which  he  took  as  such 
security  from  the  time  when  he  received  them  up  to  the  time 
when  he  admits  that  he  sold  them,  or  that  if  he  did  not,  dur- 
ing all  of  such  time,  have  said  identical  stock  certificates  in 
bis  possession,  that  he  did,  during  all  of  such  time,  have  other 
stock  certificates  of  the  same  mining  company  for  the  same 
number  of  shares,  which,  during  all  of  such  time,  he  was  abk 
ready,  and  willing  to  deliver  to  Bogers,  upon  his  paying  tha 
sum  for  which  said  certificates  were  held  as  security. 

It  is  to  the  admission  and  rejection  of  evidence,  and  to  the 
giving  and  refusing  of  instructions  upon  this  issue,  that  most 
of  the  exceptions  are  directed. 

The  transaction  out  of  which  this  litigation  arose,  as  nar- 
rated by  Bogers  in  his  testimony,  was  as  follows : 

**  I  went  to  Mr.  Hayward,  and  found  him  alone  in  his  front 
CUl.  Bkps.  LXII— 24 
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office.  I  said  to  Mr.  Hayward  that  I  had  two  hundred  and 
ten  shares  of  Savage  coming  in  on  Monday;  that  is,  it  was 
due  Monday — we  speak  of  it  as  coming  in,  and  I  was  afraid  I 
would  not  he  able  to  take  care  of  it,  and  would  sell  the  stock. 
"*  *  .  *  I  told  him  that  I  thought  that  perhaps,  rather  than 
to  see  that  amount  of  stock  thrown  on  the  market,  he  might 
assist  me  in  taking  care  of  it.  He  asked  me  at  what  prices 
the  stock  was  coming  in.  I  told  him;  and  he  said:  'Send 
it  to  me.'    That  is,  the  two  hundred  and  seventy  shares. 

•  *    *    Then,  upon  his  saying,  'Send  it  to  me,'  he  says: 

*  By  the  way,  what  has  become  of  that  two  hundred  shares 
Burling  was  carrying  for  you  T  I  says :  'Burling  is  still  car- 
rying it.'  He  says : '  Order  that  up  and  send  it  to  me.'  I  told 
him  I  would  do  so.  That  was  the  end  of  the  conversation. 
There  may  have  been  something  said  about  interest — ^probably 
was. 

"Q. — ^Was  anything  said  as  to  Mr.  Hayward's  power  or 
authority  to  sell  it  ?    A. — ^Not  a  word. 

"  Q. — Whiit  was  done  in  consequence  of  that  arrangement, 
if  anything  ?  A. — ^The  stock  was  delivered  to  Mr.  Hayward 
and  he  paid  the  money  that  was  spoken  of,  about  $186,000, 
that  he  advanced  to  these  different  parties  for  this  stock." 

In  considering  the  exceptions  upon  which  the  appellant 
relies,  we  shall  assume,  as  indeed  we  must,  that  this  is  the 
correct  version  of  that  transaction.  And  in  view  of  that, 
and  the  further  fact  that  it  is  not  charged  in  the  cross-com- 
plaint of  Bogers  that  he  was  induced  to  do  what  he  did  by 
reason  of  any  representations  of  Ha3rward  as  to  the  condi- 
tion of  the  mine,  or  the  then  present  or  prospective  value  of 
the  stock,  or  in  regard  to  the  quantity  of  it  which  Woods  & 
Freeborn,  or  any  other  person  or  persons,  were  selling,  we  do 
not  think  that  the  Court  erred  in  sustaining  the  objections  of 
respondent  to  the  introduction  of  evidence  of  what  Hayward 
said  to  Bogers  in  regard  to  those  subjects. 

Nor  do  we  think  that  the  Court  erred  in  allowing  the  wit- 
ness Peart  to  be  asked  how  much  stock  Hayward  carried  for 
Bogers  from  April  22, 1872,  to  November,  1872.  According 
to  the  testimony  of  a  majority  of  the  witnesses.  Peart  was 
better  qualified  to  answer  that  question  than  any  other  wit- 
ness, including  Hayward  himself.    When  this  question  was 
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asked,  appellant's  counsel  said :  ''  I  understand  that  question 
to  be  an  oflTer  to  contradict  their  own  witness,  to  contradict 
Mr.  Hayward's  books  and  Mr.  Peart  bimselfl  I  object  to  it 
as  incompetent"  Appellant's  counsel  seem  to  have  assumed 
that  the  answer  of  the  witness  would  contradict  all  the  evi- 
dence to  which  the  objection  referred.  But  we  are  unable  to 
see  how  the  Court  could  have  anticipated  the  answer  of  the 
witness,  and  if  it  could  not,  there  was  no  error  in  overruling 
the  objection.  After  the  witness  had  answered  the  question, 
no  motion  was  made*  to  strike  the  answer  out,  and  the  Court, 
therefore,  had  no  opportunity,  after  being  sufficiently  ad- 
vised, to  decide  whether  or  not  the  witness  had  contradicted 
the  evidence  referred  to.  And  according  to  our  understand- 
ing of  the  evidence,  there  is  no  such  contradiction. 

The  evidence  as  to  the  number  of  shares  of  stock  that 
Elayward  was  carrying  for  persons  other  than  Rogers,  and  as 
to  tile  contents  of  the  letter. which  Rogers  wrote  to  Hayward, 
may  not  have  been  relevant  to  any  issue  in  the  case,  but  as 
we  can  not  conceive  how  the  appellant  could  possibly  be 
prejudiced  by  it,  the  error,  if  error  there  was  in  overruling 
the  objections  to  it,  must  be  disregarded. 

Upon  the  main  issue  in  the  case  the  Court  charge  the  jury 
as  follows:  "If  you  find  that  Hayward  had  sold  the  690 
shares  before  the  execution  of  the  power;  that  you  remember 
was  July  13th;  and  had  been  ready,  able,  and  willing  to 
transfer  to  Rogers  an  equivalent  number  of  similar  shares  in 
the  same  company  by  a  proper  and  valid  certificate,  then  and 
in  that  case  it  was  not  material  that  these  facts  should  be  im- 
parted to  Rogers  at  the  time  he  executed  the  power  of  at- 
torney, and  the  power  was  a  valid  and  binding  one.  It  was 
not  material  to  tell  him  that,  for  the  reason  that  that  was  a 
thing  that  Hayward  had  a  right  to  do  anyway,  and  the  law 
says,  that  bo  was  selling  his  own  stock,  and  not  Rogers'  stock, 
provided  he  was  all  the  time  able,  ready,  and  willing  to  re- 
spond to  Rogers,  in  case  he  should  come  and  demand  his 
stock.  And  if  you  find  that  Hayward  had  sold  the  identical 
690  shares,  and  that  he  was  not  at  the  time  of  such  sales  able, 
willing,  and  ready  to  deliver  to  Rogers  a  similar  number  of 
shares,  then,  and  in  that  case,  the  suppression  of  those  facts 
operated  as  a  fraud  upon  Rogers,  and  destroyed  the  force  and 
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efffect  of  the  power  of  attorney,  there  being  nothing  for  the 
power  to  operate  upon."  ^  This,  in  our  opinion,  was  a  correct 
and  sufficiently  dear  exposition  of  the  law  applicable  to  that 
issue,  and  it  obviated  the  necessity  of  the  Court's  giving  any 
other  or  further  instructions  upon  it  Therefore  the  refusal 
of  the  Court  to  give  the  instructions  asked  on  the  points 
covered  by  the  instruction  given,  is  not  a  sufficient  grotmd 
for  reversing  the  judgment. 

The  charge  of  tibe  Court  as  to  what  would  constitute  a  bar 
to  Bogers'  right  of  action  against  Hayward,  appears  to  us  to 
be  substantially  correct.  Another  portion  of  the  charge  to 
which  exception  was  taken,  reads  as  follows:  "When  facts 
are  testified  to  by  witnesses  who  axe  not  impeached,  and  there 
is  no  inherent  improbability  in  the  statement,  the  jury  are 
bound  to  take  that  evidence  as  proving  the  particular  fact; 
and  the  jury  have  no  right  capriciously  to  disregard  evidence 
where  it  is  not  controverted  and  the  character  of  the  wit- 
nesses is  good,  and  the  story  is  probable." 

There  ought  to  be  no  necessity  for  giving  such  an  instruc- 
tion to  a  jury.  A  juror  who  required  to  be  so  instructed 
would  be  utterly  unfit  for  the  position.  But  as  a  matter  of 
law  we  think  the  instructi<Hi  was  correct,  and,  so  far  as  we 
can  see,  it  was  as  favorable  to  (me  side  as  it  was  to  the  ofh^r. 

We  do  not  think  that  the  judgment  should  be  reversed; 
but  it  must  be  modified.  The  jury  found  for  the  plaintiff  in 
the  sum  of  $296,345.38  and  the  judgment  was  entered  for  the 
sum  of  $306,050.95. 

It  is  therefore  ordered  that  this  cause  be  remanded  to  the 
Court  below  with  directions  to  so  modify  the  judgment  as  to 
make  it  correspond  with  the  verdict  of  the  jury;  and,  when 
so  modified,  it  is  hereby  affirmed. 

MoBBisoN,  C.  J.,  and  HcKee  and  MgEinstby,  JJ.,  con- 
curred. 

Boss,  J.,  concurring: 

The  plaintiff  was  justified  in  acting  in  accordance  with  the 
views  expressed  by  tins  Court  in  the  case  of  AtJdTis  v.  Ocumr 
Ue,  42  CaL  86.  It  matters  not  whether  those  views  accord 
with  our  own  notion  as  to  what  the  law  ought  to  be.    That 
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case  was  the  law  when  the  transactions  in  question  occurred, 
and  has  remained  so  ever  since.  Whatever  certificates  of 
stock  the  plaintiff  sold,  of  those  received  bj  him  on  account 
of  the  defendant,  were  replaced  by  him  with  like  certificates 
prior  to  the  execution  of  the  power  of  attorney  from  defend- 
ant to  plaintiff.  At  the  time  the  power  of  attorney  was  drawn 
the  defendant  was  present  with  the  plaintiff's  agent,  the  cer- 
tificates of  stock  were  produced,  and  from  them  the  attorney 
obtained  the  number  of  the  certificates  and  the  number  of 
shares,  and  drew  a  power  of  attorney,  which  the  defendant 
executed,  authorizing  the  plaintiff  to  sell  them;  and  this  he 
did 


[Ko.  S,397.— BepATtment  Twa] 
December  14, 1S82. 

JOHN  T.  CARET  v.  WILLIAM  K  BROWN. 

Action  of  BjBcniftMT.— Defendant  formerly  owned  the  pramiaefl,  and  U 
leoure  an  indebtedneoa,  execoted  a  deed  of  tmst,  in  which  it  waa  pro- 
vided that,  in  default  of  payment  and  in  the  event  of  a  sale,  the  recitala 
in  any  deed  executed  by  the  tmstees  should  be  conelnsive  evidence  of 
■nch  default,  of  the  application  of  the  creditor  tot  the  sale  of  the  prop- 
erty, and  of  the  publication  of  the  notice  of  sale. 
Heid:  In  the  abeenoe  of  fraud,  the  defendant  ia  concluded  by  the  recitala 
in  a  deed  which  waa  executed  by  the  truateea. 

Id. — Innocent  Pubchaber  at  TbubtbsM  Salk. — One  of  the  trustees  became 
the  owner,  by  assignment,  of  the  note,  the  payment  of  which  the  deed 
of  tmst  was  given  to  secure,  but  the  purchaser  at  the  sale  had  no  notice 
of  this,  and  believed  that  the  sale  was  r^ularly  made  for  the  benefit  of 
the  payee  of  the  note. 
HM:  The  purchaser's  title  to  the  property  was  not  affected  by  the  fact 
that  one  of  the  trustees  had  porohased  the  note. 

Patmbvt  bt  Chbck. — ^The  purchaser  paid  for  the  property  with  a  check, 
instead  of  gold  coin,  as  provided  in  the  deed  of  trust. 
Held:  As  the  money  was  actually  paid  on  the  check,  defendant's  objection 
to  the  sale  was  not  well  taken. 

Rbfusal  to  Allow  Imicatbbial  Amendmbnt. — ^It  is  not  error,  if  the  Court 
refuses  to  allow  an  immaterial  amendment  to  a  Reading. 

Appeal  hy  defendant  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Sacramento  and  from  an  order  deny- 
ing a  motion  for  a  new  trial    Clark,  J. 

Action  in  ejectment    The  facts  are  stated  in  the  opinion 
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of  the  Comt.    After  the  decision  in  deportment,  a  petition 
for  a  hearing  in  bank  was  presented,  and  denied. 

D.  E.  Alexander  and  JaTnea  B.  Devme,  for  Appellant. 

Freeman  A  Bates,  for  Respondent. 

Morrison,  C.  J.: 

On  the  sixteenth  day  of  Jnne,  1880,  the  defendant  was  in* 
debted  to  one  P.  Bohl  in  the  sum  of  seven  hundred  dollars,  a» 
was  evidenced  by  a  promissory  note  of  that  date,  and  for  that 
amount,  payable  in  six  months,  and  to  secure  such  indebted^ 
ness,  the  defendant  executed  a  deed  of  trust  to  W.  A.  Foun- 
tarn  and  A.  Leonard  on  the  certain  lots  of  land  in  controversy, 
situated  in  the  City  of  Sacramento.  The  deed  of  trust  au- 
thorized the  trustees  therein  named  to  sell  the  property  in 
case  defendant  failed  to  pay  the  note  when  due,  and  provided 
that  in  the  event  of  a  sale,  the  recitals  in  any  deed  executed 
by  the  trustees,  of  default  on  the  part  of  the  defendant  to 
pay  the  note,  and  of  the  application  of  the  payee  of  the  note 
for  the  sale  of  the  premises,  and  of  publication  of  the  notice 
of  sale  required  by  the  trust  deed,  should  be  conclibdve  evi- 
dence of  the  facts  recited.  The  language  is:  "Any  such  deed 
or  deeds,  with  such  recitals,  therein,  shall  be  effectual  and 
conclusive  against  said  party  of  the  first  part  (the  defendant 
herein),  his  heirs,  assigns,  and  all  other  persons;  and  the  re- 
ceipt for  the  purchase  money  contained  in  any  deeds  executed 
to  the  purchaser,  shall  be  a  sufficient  discharge  to  such  pur- 
chaser from  all  obligation  to  see  to  the  proper  application  of 
the  purchase  money  according  to  the  trusts  aforesaid." 

The  property  was  sold  in  the  presence  and  by  the  direction 
of  Fountain,  one  of  the  trustees,  and  a  deed  was  executed  by 
both  of  the  trustees  to  the  purchaser  on  the  twenty-second 
day  of  September,  1881;  and  the  deed  recites  ''that  on  the 
- —  day  of  July,  1881,  the  said  promissory  note  having  long 
prior  thereto  b^x>me  due,  and  said  W.  K  Brown  having  made 
default  in  the  payment  of  the  principal  and  interest  of  said 
note,  and  the  holder  of  the  same  having  made  application  to 
the  parties  of  the  first  part,  requiring  them  (the  trustees)  to 
sell  the  whole  of  said  real  estate,and  said  parties  of  the  first  part 
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did,  on  the  twenty-sixth  day  of  August,  1881,  cause  notice  of 
the  time  and  place  of  sale  to  be  published  in  the  Sacraraento 
Daily  Reayi*drUnion,  a  newspaper  printed  and  published  in 
the  county  where  said  lands  were  situate,  in  which  notice  the 
seventeenth  day  of  September,  1881,  at  the  Court-house  door 
in  said  county,  at  the  hour  of  ten  o'clock  A.  K.,  was  fixed  as 
the  time  and  place  when  and  where  said  premises  would  be  sold 
at  public  auction,  under  the  provisions  of  said  trust  deed.  That 
said  notice  was  published  one  time  each  week  for  three  suc- 
cessive weeks,  previous  to  said  day  of  sale,  in  said  newspaper. 
That  on  the  seventeenth  day  of  September,  1881,  at  the  hour 
of  ten  o'clock  A.  K.,  at  the  Court-house  door,  in  said  county, 
the  said  trustees  sold  at  public  auction,  for  cash  in  gold  coin, 
said  land  and  premises  to  the  highest  bidder  therefor.  That 
at  such  sale  the  said  party  of  the  second  part  was  the  highest 
bidder  and  best  bidder,"  etc 

The  foregoing  deed  was  executed  to  one  Weyant,  and  he 
executed  a  deed  to  the  plaintiff 

1.  It  appears  from  the  evidence  in  the  case  that  Bohl,  the 
payee  of  the  note,  to  secure  the  payment  of  which  the  deed 
of  trust  was  given,  assigned  the  note  to  Fountain,  one  of  the 
trustees,  on  the  twenty-seventh  day  of  September,  1880,  and 
on  the  trial  of  the  case  the  defendant  offered  to  prove  that 
neither  Bohl  nor  any  other  person  ever  made  any  application 
to  Leonard  or  Fountain  (the  trustees)  to  sell  the  land  to 
satisfy  the  indebtedness  secured  thereby;  but  objection  was 
made  to  the  introduction  of  such  evidence,  and  it  was  ex- 
cluded by  the  Court. 

It  is  expressly  provided  in  the  deed  of  trust,  that  any  re- 
citals contained  in  a  deed  executed  by  the  trustees  to  a  pur- 
chaser of  the  trust  property,  shall  be  conclusive  evidence  of 
the  truth  of  the  facts  recited;  and  under  the  circumstances 
developed  on  the  trial  of  this  case,  the  defendant  was  con- 
cluded thereby.  It  is  true  that  the  answer  charges  fraud 
and  collusion  on  the  part  of  the  plaintiff  and  the  trustees, 
but  there  is  no  evidence  in  the  transcript  sustaining  such 
charge;  and  the  finding  of  the  Court  was  the  other  way. 

2.  The  next  point  in  the  case  deserving  of  notice,  is  the 
fact  that  Fountain,  one  of  the  trustees,  became  the  owner  by 
assignment  of  the  note  executed  by  the  defendant  to  Bohl, 
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and  it  is  claimed  that  he  had  no  right  to  sell  the  trust  prop- 
erty for  his  own  benefit.  By  Section  2263  of  the  Civil  Code 
it  is  provided,  that  ''a  trustee  can  not  enforce  any  claim 
against  the  trust  property  which  he  purchases  after  or  in 
contemplation  of  his  appointment  as  trustee;  but  he  may  be 
allowed,  by  any  competent  Court,  to  charge  to  the  trust  prop- 
erty what  he  has  in  good  faith  paid  for  the  claim,  upon  dis- 
charging the  same."  If  the  contest  in  this  case  were  between 
the  defendant  and  the  trustee,  it  is  very  plain  that  the  trustee 
could  claim  nothing  by  virtue  of  the  sale;  but  it  does  not 
appear  that  the  purchaser  of  the  property  at  the  trustees' 
sale  had  any  notice  of  the  assignment  of  the  note  to  the 
trustee;  and,  so  far  as  the  proceedings  in  the  case  show,  the 
purchaser  believed,  and  had  a  right  to  believe,  that  the  sale 
was  made  regularly  and  for  the  benefit  of  Bohl,  the  payee  of 
the  note.  We  think  that,  in  the  absence  of  all  knowledge  of 
the  unlawful  dealings  of  the  trustee,  the  title  of  the  pur- 
chaser was  not  afiected  by  the  fact  that  the  trustee  was  deal- 
ing with  the  trust  property  for  his  own  benefit. 

3.  There  are  two  other  points,  that  may  be  noticed  to- 
gether : 

The  defendant  was  not  prejudiced  by  the  refusal  of  the 
Court  to  allow  a  proposed  amendment  to  the  answer,  for  the 
reason  that  the  amendment  would  not  have  helped  the  de- 
fendant's case;  and  the  other  point,  that  the  purchaser  paid 
for  the  property  witii  a  check  instead  of  gold  coin,  as  pro- 
vided in  the  deed  of  trust,  is  not  well  taken.  It  appears  from 
the  evidence  not  only  that  a  check  was  given,  but  that  the 
money  was  actually  paid  on  the  check. 
'Judgment  and  order  affirmed. 

Sharpstein  and  Myrick,  JJ.,  concurred 
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[No.  10,062.— In  Bank.] 
December  16,  1882. 

THE  PEOPLE  V.  NANCY  HAMILTON. 

EzAMnrATiON  OF  JuBOR— Challskok— AcTUAX  Bias.— Upon  the  exMnination 
of  a  juror,  who  haa  stated  that  he  haa  formed  a  qualified  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  the  jnror  can  not,  in  the  abeence  of 
a  challenge  for  actual  bias,  be  asked  whether  he  believes  the  defendant 
to  be  guilty  or  not  guilty. 

Id. — ^Id. — Id. — Upon  a  challenge  for  actual  bias  such  a  question  might  prop- 
erly be  asked,  as  tending  to  ahow  an  existence  of  actual  bias. 

Iix—Id.— Id.— Cask  DianNOUiaHSD.— What  is  said  in  People  v.  WiUiama,  6 
CSaL  206,  with  reference  to  the  impropriety  of  permitting  the  inquiry  on 
which  side  an  opinion  has  been  expressed,  was  not  called  for  in  the  case. 
But  treating  the  case  as  correctly  deeding,  that,  upon  the  issue  of  "  im- 
plied bias,"  which,  as  the  law  then  stood,  was  established  by  showing 
that  a  juryman  ''had  formed  or  expressed  an  unqualified  opinion,**  etc., 
it  was  immaterial  to  know,  and  therefore  (in  view  of  the  possible  effect 
upon  other  persons  summo&ed  as  jurors  and  awaiting  examination)  im- 
proper to  inquire,  whether  the  "unqualified  opinion"  was  for  or  against 
the  prisoner;  such  an  issue  can  no  longer  be  raised,  since  "the  having 
formed  or  expressed  an  unqualified  opinion  as  to  the  guilt  or  innocence 
of  the  accused  **  is  no  longer  a  cause  of  challenge  for  implied  bias.  (Penal 
Code,  1074.) 

Id. — ^Id. — Id.— Case  Explained.  ^The  language  of  the  Ck)urt  in  People  v. 
Bcukus,  6  Cal.  277,  is  not  to  be  construed  as  holding  that  a  defendant 
need  not  interpose  a  challenge,  as  for  implied  or  actual  bias,  antil  he  has 
proved  that  it  ought  to  be  tUlowed,  or  that  he  can  complain  of  any  ruling 
with  reference  to  a  question  he  may  ask,  without  challenging  the  juror, 
but  only  that  it  is  the  better  practice  to  permit  preliminary  inquiries, 
which,  if  answered  satisfactorily  to  defendant,  may  relieve  him  of  the 
necessity  of  challenging.  But,  if  it  be  adndtted  to  be  the  rule,  that  the 
examination  may  be  exhaustive  before  the  challenge,  the  examination, 
or  any  ruling  during  its  continuance,  can  not  be  made  the  foundation  for 
alleged  error,  unless  the  challenge  is  taken  cU  tome  stage  of  the  proceedings 
in  the  Court  below. 

Id.— Id. — ^Perxmftobt  Challenge— Cases  Explained  and  Lihited. — 
After  a  trial  of  an  issue  as  to  the  existence  of  actual  bias  in  the  mind  of 
the  juror,  and  a  finding  against  the  challenging  party,  it  would  appear 
that  he  should  be  sufficiently  informed  to  exercise  his  right  of  peremptory 
challenge.  The  law  gives  him  the  advantage  of  any  knowledge  he  may 
thus  acquire,  but  does  not  afford  him  an  opportunity  to  examine  a  juror 
for  the  avowed  object  of  determining  whether  he  will  challenge  him  per- 
emptorily. Wat9on  V.  Whitney  (23  Cal.  379)  and  People  v.  Car  Soy  (67 
id.  102)  explained,  and  the  dicta  on  this  point  disapproved. 

Insanitt- Reasonable  Doubt— Bytbden  of  Pboof— Satisfactory  Pboof-^ 
Definition— Case  Explained  and  Limited. ^The  Court  below  charged 
the  jury  as  follows:  "Where  insanity  is  relied  upon  as  a  defense,  the 
burden  of  proof  is  on  the  defendant;  and  that  the  proof  must  be  such  in 
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amoant  that  if  the  tingle  iasoe  of  sanity  or  insanity  of  the  defendant 
should  be  submitted  to  the  jury  in  a  civil  case,  they  must  find  that  he 
was  insane.  That  the  insanity  must  be  clearly  estaJtlished  by  satufao- 
tory  proof.** 
Edd:  In  the  connection  in  which  the  words  are  nsed^  to  say  that  insanity 
must  be  '* clearly  established,"  is  not  to  say  that  the  evidence  must  more 
than  preponderate,  but  only  that  the  preponderance  must  be  plainly  ap- 
parent. Such  must  be  the  case  in  every  instance  where  the  afiirmative 
of  an  issue  is  sought  to  be  established  and  a  peculiar  presumption  be 
overcome.  There  may  be  a  greater  or  less  degree  of  lucidity,  but  the 
preponderance  must  be  distinctly  perceptible.  It  is  in  this  sense  that 
the  expression  is  often  used  by  Courts  and  law  writers  in  speaking  of  the 
degree  of  evidence  necessary  to  overcome  a  presumption  greater  than  that 
which  arises,  that  a  particular  fact — as  probably  existing  as  non-exist- 
ing— exists — e.  g,,  as  when  it  is  said  that  fraud  must  be  dearly  proved. 
In  civil  cases  fraud  is  proved  by  a  preponderance  of  the  evidence,  yet, 
inasmuch  as  the  law,  to  the  cAdit  of  human  nature,  presumes  that  men 
are  of  tener  honest  than  dishonest,  the  preponderance  must  clearly  appear. 
Thus  only  can  the  fact  of  fraud  or  insanity  be  "satisfactorily  proved.'*  The 
majority  opinion  in  People  v.  Wreden  (69  OaL  392)  on  this  point  dis- 
approved. 

Appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  County  of 
Sacramento.    Densok,  J. 

Chmton  L.  White,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent. 

McKiNSTRY,  J.: 

In  his  petition  for  rehearing,  counsel  for  defendant  and 
appellant  insists  that  two  propositions,  by  him  advanced, 
have  been  entirely  misappreheQded  by  this  Court.  The  first 
of  these  relates  to  the  ruling  of  the  Court  below  in  sustaining 
objections  to  questions  asked  by  defendant  at  the  impaneling 
of  the  jury ;  the  second,  to  an  instruction  given  to  the  jury  upon 
the  subject  of  insanity. 

1.  Wilkinson  was  examined  on  oath  as  to  his  qualifications 
to  sit  upon  the  jury.  After  stating  that  he  had  an  opinion 
as  to  the  guilt  or  innocence  of  defendant,  he  was  asked  by 
counsel  for  defendant:  **  Does  your  opinion  go  to  the  question 
of  her  guilt,  or  does  it  go  to  the  question  of  her  innocence?" 
The  Court  sustained  the  District  Attorney's  objection  to  the 
question,  and  defendant  duly  excepted.    The  bill  of  excep- 
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tions  proceeds:  "The  juror  was  afterwards  excused  upon  a 
challenge  for  cause." 

It  is  perfectly  manifest  that  defendant  was  deprived  of  no 
substantial  right— even  conceding  the  ruling  to  have  been 
erroneous — ^in  so  far  as  was  concerned  her  privil^e  to  chal- 
lenge for  bias,  actual  or  implied. 

Counsel  for  appellant  argues,  however,  that  the  question 
should  have  been  allowed, "  to  enable  the  defendant  to  intelli- 
gently exercise  the  right  of  peremptory  challenge."  But  if 
counsel  be  fcorrect  in  this  assertion,  still  no  injury  was  done 
to  defendant,  who  had  no  occasion  to  determine  whether  she 
should  peremptorily  challenge  the  person  under  examination, 
since  such  person  "  was  excused  upon  a  challenge  for  cause." 

J.  M.  Henderson  was  examined  as  to  his  qualifications  to 
serve  on  the  jury.  He  stated  that  he  had  a  qnalijied  opinion 
as  to  the  case.  He  was  asked  by  counsel  for  defendant: 
'*  From  the  opinion  you  have  formed  in  the  case,  and  which 
you  say  is  a  qualified  opinion,  do  you  believe  the  defendant 
to  be  guilty,  or  do  you  believe  her  to  be  innocent  ? "  The 
District  Attorney  objected,  on  the  ground  that  the  question 
was  incompetent,  irrelevant,  and  improper.  The  Court  sus- 
tained the  objection,  to  which  ruling  defendant  excepted. 

If  Henderson  had  been  challenged  for  actual  bias,  we  think 
— ^notwithstanding  the  fact  that  counsel  for  appellant  dis- 
avows the  proposition — the  question  might  properly  have 
been  asked.  The  issue  being  in  such  case,  ''the  existence  of 
a  state  of  mind  on  the  part  of  the  juror  ♦  ♦  ♦  in  refer- 
ence to  either  of  the  parties  which  will  prevent  him  from 
acting  with  entire  impartiality  and  without  prejudice  to  the 
substantial  rights  of  either  paai;y" — (Penal  Code,  1073) — ^the 
fact  that  a  juryman  had  a  qualified  opinion,  or  even  impres- 
sion, of  defendant's  guilt,  might  tend  to  show  an  existence  of 
actual  biaa  And  this  is  true,  although  it  is  also  true  that 
actual  bias  does  not  exist,  provided  the  juror,  notwithstanding 
his  qualified  or  unqualified  opinion,  can  and  will  "act  impar- 
tially and  fairly." 

It  has  been  supposed  that  People  v.  Williams  (6  Cal.  206) 
lays  down  difierent  doctrine.  In  that  case  the  question  did 
not  arise.  There  the  juror  was  asked  if  he  had  formed  or 
expressed  an  unqualified  opinion  "as  to  the  guilt  or  innocence 
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of  the  accused,"  and -answered  that  he  had  formed  an  tinquali* 
fied  opinion,  or  an  opinion  "not  qualified."  There  seems  to 
have  been  no  further  examination,  yet,  upon  this  evidence 
the  District  Court  held  the  juror  competent  and  qualified. 
The  Supreme  Court  decided  that  the  Court  below  should, 
upon  the  uncontradicted  testimony,  have  sustained  a  challenge 
for  implied  bias.  The  only  argument  adduced  in  support  of 
the  ruling  of  the  lower  Court  was  that  it  did  not  appear  from 
the  record  that  the  unqualified  opinion  was  adverse  to  de- 
fendant, although  it  did  appear  that  the  person  examined  had 
expressed  an  unqualified  opinion  as  to  the  guilt  or  innocence 
of  the  accused 

What  is  said  in  People  v.  WUUama  with  reference  to  the 
impropriety  of  permitting  the  inquiry  on  which  side  an 
opinion  has  been  -expressed,  was  not  called  for  in  the  case. 
But  treating  the  case  as  correctly  deciding,  that,  upon  the 
issue  of  "implied  bias,"  which,  as  the  law  then  stood,  was  es- 
tablished by  showing  that  a  juryman  "had  formed  or  expressed 
an  unqualified  opinion,"  etc.,  it  was  immaterial  to  know,  and, 
therefore  (in  view  of  the  possible  effect  upon  other  persons 
summoned  as  jurors  and  awaiting  examination),  improper  to 
inquire,  whether  the  "unqualified  opinion"  was  for  or  against 
the  prisoner;  such  an  issue  can  no  longer  be  raised,  since  "the 
having  formed  or  expressed  an  unqualified  opinion  as  to  the 
guilt  or  innocence  of  the  accused"  is  no  longer  a  cause  of  chal- 
lenge for  implied  bias.  (Penal  Code,  1074,  as  amended  April 
9, 1880.) 

The  reason  suggested  in  People  v.  WiUiama  never  applied 
to  a  question  put  upon  the  trial  of  an  issue  of  actual  bias,  and 
the  importance  of  ascertaining  the  exact  condition  of  the 
juror's  mind  requires  the  freest  latitude  in  an  investigation, 
the  end  of  which  is  to  ascertain — ^"Is  the  juror  impartial?" 

But  the  juror  Henderson  was  not  challenged  for  actual  bias, 
nor  challenged  at  all.  Here  again,  it  would  seem,  certain 
early  cases  in  California  have  been  somewhat  misunderstood. 
In  the  case  of  The  People  v.  Backvs  (6  Cal.  277),  Murray,  C.  J., 
said :  "There  is  another  objection  raised  by  the  appellant  which, 
if  not  sufficiently  erroneous  to  reverse  the  judgment,  at  least 
calls  for  correction  at  the  hands  of  this  Court.  I  refer  to  the 
course  adopted  by  the  Court  below  in  refusing  to  allow  the 

.oogle 


Dec  1882.]  Peoi^e  v.  HAioLToy. 

prisoner  to  propound  any  interrogations  to  the  jurors  without 
first  challenging  them  for  cause.  It  is  usual  everywhere  to 
ask  the  juror  if  he  has  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  but  in  the  present  case 
the  Court  refused  to  allow  these  questions  to  be  asked,  and 
the  prisoner  was  compelled  to  prejudice  his  case  by  first  chal- 
lenging the  jurors  and  then  having  the  fact  of  their  bias  de- 
termined by  triers  appointed  by  the  Court.  Before  being  thus 
compelled  to  challenge,  he  should  have  been  allowed  to  ascer- 
tain whether  there  was  any  fact  from  which  the  presumption 
of  bias  or  prejudice  would  arise,  and,  this  fact  having  been 
ascertained,  then  the  challenge  would  properly  have  f  oUowedi 
and  the  triers  would  have  had  to  ascertain  whether  there  was 
bias  in  fact." 

Bead  as  a  whole,  the  language  quoted  is  not  to  be  con^ 
strued  as  holding  that  a  defendant  need  not  interpose  a  chal* 
Ienge,.as  for  implied  or  actual  bias,  until  he  has  proved  that 
it  ought  to  be  allowed,  or  that  he  can  complain  of  any  ruling 
with  reference  to  a  question  he  may  ask,  without  challeng- 
ing the  juror,  but  only  that  it  is  the  better  practice  to  permit 
preliminary  inquiries,  which,  if  answered  satisfactorily  to 
defendant,  may  relieve  him  of  the  necessity  of  challenging. 
But,  if  it  be  admitted  to  be  the  rule,  that  the  examination 
may  be  exhaustive  before  the  challenge,  the  examination,  or 
any  ruling  during  its  continuance,  can  not  be  made  the 
foundation  for  alleged  error,  unless  the  challenge  is  taken 
at  some  stage  of  the  proceedings  in  the  Court  below.  In 
People  V.  Beyriolds,  16  CaL  129,  the  Court,  by  Baldwin,  J., 
said :  "  It  is  the  common  practice  in  this  State  to  inter- 
relate a  juror  upon  his  voir  dire  generally  as  to  his  qualifica- 
tions, with  a  view  to  obtain  information  upon  which  to  rest 
a  specific  challenge.  The  practice,  though  productive  of 
some  inconvenience,  is  one  of  necessity;  for  unless  it  be  fol- 
lowed, it  will  often  be  quite  impossible  to  ascertain  the  quali- 
fications of  the  juror.  ♦  ♦  ♦  If,  therefore,  the  challenge 
for  implied  bias  be  not  taken  before  the  juror  is  examined, 
the  proper  course  to  pursue  is  to  make  the  challenge,  stating 
distinctly  its  causes,  vm/mediately  after  the  prdiruinary  ex^ 
amination  is  closed.  The  District  Attorney  can  then  except 
to  the  challenge,  or  deny  the  facts  it  alleges.    If  the  latter. 
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course  be  adopted,  the  juror  can  be  further  examined,  and 
other  witnesses  called,  and  the  matter  be  thus  submitted  to 
the  Court."  Of  course,  under  the  Penal  Code,  the  same  rule 
applies  to  the  matter  of  actual  bias. 

.  In  the  present  case,  the  transcript  shows  that  Henderaon 
was  not  challenged  before  or  after  his  examination  upon  his 
voir  dire,  either  for  actual  or  implied  bias.  His  examination, 
therefore,  went  for  naught.  No  issue  was  made  to  which  his 
testimony  was  directed,  and  of  course  the  action  of  the  Court, 
refusing  to  allow  the  question  whether  his  qualified  opinion 
was  favorable  or  hostile  to  defendant,  can  not  be  assigned  as 
error. 

After  a  trial  of  an  issue  as  to  the  existence  of  actiial  bias 
in  the  mind  of  the  juror,  and  a  finding  against  the  challeng- 
ing party,  it  would  appear  that  he  should  be  sufficiently  in- 
formed to  exercise  his  right  of  peremptory  challenge.  The 
law  gives  him  the  advantage  of  any  knowledge  which  he 
may  thus  acquire,  but  does  not  afibrd  him  an  opportunity  to 
examine  a  juror  for  the  avowed  object  of  determining  whether 
he  will  challenge  him  peremptorily. 

Mr.  Justice  Crocker,  in  Watson  v.  Whitney,  23  Cal.  879, 
remarked :  "  Each  party  has  a  right  to  put  questions  to  a 
juror  to  show,  not  only  that  there  exists  proper  grounds  of  a 
challenge  for  cause,  but  to  elicit  facts  to  enable  the  party  to 
decide  whether  or  not  he  will  make  a  peremptory  challenge." 
But  this  language  was  clearly  dictum,  since  one  of  the  ques- 
tions asked  was  evidently  directed  to  an  ascertainment  of  the 
fact  whether  or  not  the  juror  had  formed  or  expressed  an 
opinion,  and  the  having  formed  or  expressed  an  unqualified 
opinion  was  (under  the  law  then  in  force)  cause  of  challenge 
for  implied  bias. 

In  People  v.  Car  Soy,  67  Cal.  102,  two  of  the  Justices  in 
Department  Two  cited  the  language  of  Mr.  Justice  Crocken 
above  quoted,  with  apparent  approval  But  an  examination 
of  that  case  will  show  that  the  questions  there  objected  to 
were  such  as,  if  answered  in  the  affirmative,  would  lead  to 
facts  tending  to  prove  that  the  juror  was  actually  biased. 

lb  has  never  been  declared,  in  any  case  where  such  declara- 
tion was  necessary  to  the  decision,  that  a  person  summoned 
as  a  juror  may  be  questioned  for  the  mere  purpose  of  ascer^ 
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taining  whether  the  questioner  shall  determine  to  challenge 
him  peremptorily. 

The  Penal  Code,  after  enumerating  a  large  number  of  facts, 
the  mere  existence  of  which  shall  condusively  establish  biaa 
on  the  part  of  an  individual  juror,  gives  to  the  parties  to  a 
criminal  action  an  opportunity  to  enter  into  an  enlarged  in- 
quiry as  to  the  state  of  mind  of  the  juror;  whether,  with  or 
without  reason,  he  is  not  strictly  impartial  With  reference 
to  the  existence  of  any  one  of  the  facts,  which,  by  law,  con- 
clusively establishes  implied  bias,  and  with  reference  to  the 
existence  of  a  state  of  mind  in  the  juror  rendering  him  not 
strictly  impartial,  an  issue  must  be  made  up  before  or  after  a 
preliminary  examination.  After  giving  the  opportunity  thus 
to  ascertain  the  existence  or  non-existence  of  implied  or  actual 
bias,  the  Penal  Code  accords  to  a  defendant  on  trial  for  an 
offense  punishable  with  death  twenty  peremptory  challengea 
These  he  exercises  at  his  own  volition.  The  State  can  not 
say  he  ought  not  to  challenge  peremptorily  a  particular  juror. 
No  issue  is  raised  upon  the  result  of  the  trial  of  which  his 
right  dependa  As  no  issue  can  be  made  or  tried,  to  which 
the  question,  intended  simply  to  enable  a  defendant  to  make 
up  his  mind  whether  he  wiU  challenge  peremptorily,  can  apply, 
it  would  follow,  if  appellant  is  right,  that  the  trial  Court  can 
place  no  limit  upon  the  questions  which  defendant  may  choose 
to  ask. 

While,  therefore,  a  defendant  may,  when  the  opportunity 
to  interpose  a  peremptory  challenge  arises,  have  the  benefit 
of  any  information  acquired  during  the  trial  of  a  challenge 
for  implied  or  actual  bias,  he  can  not  embark  in  a  general  ex- 
ploration for  the  sole  purpose  of  satisfying  himself  whether 
it  will  be  safe  to  be  tried  by  a  juror  against  whom  no  legal 
objections  can  be  urged. 

2.  It  is  said  that  the  Court  below  erred  in  charging  the 
jury  as  fdlows :  "  Where  insanity  is  relied  upon  as  a  defense, 
the  burden  of  proof  is  on  the  defendant;  and  that  the  proof 
must  be  such  in  amount  that  if  the  single  issue  of  sanity  or 
insanity  of  the  defendant  should  be  submitted  to  the  jury  in 
a  civil  case,  they  must  find  that  he  was  insane.  That  the 
insanity  must  be  clearly  established  by  satisfactory  proof." 

In  answer  to  questions  propounded  by  the  House  of  Lords 
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(Roscoe's  Cr.  Ev.  953),  Tindal,  C.  J.,  said:  «To  establish  a 
defense  on  the  ground  of  insanity,  it  most  be  clearly  proved 
that  at  the  time  of  committing  the  act  the  party  accused  was 
laboring  under  such  a  defect  of  reason,"  eta  In  People  v. 
M'Bonell,  47  Gal.  136,  an  instruction  given  in  the  Court 
below  was  approved,  and  was  thus  construed:  "In  other 
words,  insanity  must  be  clearly  established  by  satisfactory 
proof." 

Appellant  relies  upon  People  v.  Wreden,  8  Pac.  C.  L.  J. 
191.  We  do  not  find  it  necessary  to  dissent  from  the  philo- 
logical criticism  found  in  the  opinion  of  two  of  the  Justices 
in  that  case.  The  judgment  of  the  trial  Ck>urt  was  there 
properly  reversed,  if  for  no  other  reason,  because  the  instruc- 
tions were  clearly  contradictory.  In  the  same  charge  the  jury 
were  told  "if  they  entertained  a  reasonable  doubt  of  the 
sanity  of  the  defendant  he  must  be  acquitted,""  and  "it  was 
not  sufficient"  (to  justify  an  acquittal)  "that  they  should 
merely  entertain  a  reasonable  doubt  of  his  sanity." 

The  first  question  to  be  solved  in  every  review  of  an  in- 
struction is,  of  course,  what  idea  was  conveyed  by  it  to  the 
jurymen?  In  the  case  before  us  the  jurors  were  told,  in 
effect,  that  the  burden  of  proving  insanity  is  on  the  defend- 
ant; that  he  is  not  obliged  to  prove  his  insanity  beyond  a 
reasonable  doubt,  but,  on  the  other  hand,  it  is  not  sufficient 
to  create  a  reasonable  doubt  that  the  defendant  is  or  may  be 
insane;  that  it  is  enough,  if  the  evidence  be  such  as  would 
justify  a  jury  in  a  civil  case  in  finding  defendant  insane,  were 
the  single  issue  "sane  or  insane"  submitted  to  them — that  is, 
it  is  enough  if  the  insanity  be  established  by  a  preponderance 
of  evidence.  We  are  convinced  the  phrase  used  in  connec- 
tion with  the  last  proposition — "the  insanity  must  be  clearly 
established  by  satisfactory  proof  " — could  not  have  misled  the 
jury.  The  words  were  added,  it  would  appear,  in  opposition 
to  any  suggestion  that  defendant  would  be  entitled  to  the 
benefit  of  a  reasonable  doubt  on  the  question  of  insanity,  and 
to  guard  the  jury  from  the  effect  of  such  suggestion.  Beading 
the  charge  as  a  whole — so  far  as  it  treats  of  insanity — ^the 
jury  were  informed  that  insanity  was  established  satisfac- 
torily if  it  was  proved  by  a  dear  preponderance  of  the  evi- 
dence. 
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Having  been  told  that  the  evidence  in  favor  of  insanity  mnst 
outweigh  the  evidence  in  favor  of  sanity,  the  jury  were  further 
instructed  that  this  must  clearly  appear;  that  they  must  not 
mistake  a  qiiantwm  of  evidence  which  creates  a  doubt  of  de- 
fendant's sanity  for  that  which  overcomes  the  presumption 
of  sanity,  and  the  proof  of  such  facts  as  may  be  established 
affirmatively  for  the  purpose  ^of  strengthening  the  presump* 
tion.  In  the  connection  in  which  the  words  are  used,  to  say 
that  insanity  must  be  "clearly  established"  is  not  to'say  that 
the  evidence  must  more  than  preponderate,  but  only  that  the 
preponderance  must  be  plainly  apparent.  Such  must  be  the 
case  in  every  instance  where  the  affirmative  of  an  issue  is 
sought  to  be  established  and  a  peculiar  presumption  be  over- 
come. There  may  be  a  greater  or  less  degree  of  lucidity,  but 
the  preponderance  must  be  distinctly  perceptible.  It  is  in 
this  sense  that  the  expression  is  often  used  by  Courts  and  law 
writers  in  speaking  of  the  degree  of  evidence  necessary  to 
overcome  a  presiunption  greater  than  that  which  arises,  that  a 
particular  fact — as  probably  existing  as  non-existing— exists, 
e.  g.,  as  when  it  is  said  that  fraud  must  be  clearly  proved. 
In  civil  cases  fraud  is  proved  by  a  preponderance  of  the  evi- 
dence, yet,  inasmuch  as  the  law,  to  the  credit  of  human 
nature,  presumes  that  men  are  oftener  honest  than  dishonest, 
the  preponderance  must  clearly  appear.  Thus  only  can  the 
fact  of  fraud  or  insanity  be  "satisfactorily  proved." 

Judgment  and  order  affirmed. 

MoBBisoN,  C.  J.,  and  Boss,  Mtbick,  and  McEee,  JJ.,  con- 
curred. 

Shabpstein,  J.,  dissented* 


[No.  8,064.— Department  One.] 
December  16,  1SS2. 


A.  MONTGOMERY  v.  N.  S.  MERRILL  et  al. 

EmcT  ov  Okdtb,  nr  Ihsolyenct  Stating  Pbocubings.— After  exe- 
cution of  the  mortgage  in  rait,  and  prior  to  the  commencement  of  the 
action,  the  mortgagor  was  adjudged  insolvent^  and  a  atay  of  proceeding! 
ordered.  No  judgment  herein  was  aaked  for  any  deficiency  after  sale  of 
the  mortgaged  property,  but  the  aame  was  waived. 
Cal.  Rkp8.  LXn-25  p  ooalr> 
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Held:  The  order  in  the  matter  of  the  ioeolvency  staying  proceedings  did 
not  preyent  plaintiff  from  foreclosing  his  mortgage  lien. 
Id. — Pbesubiption.  —The  plaintiff  in  his  complaint  averred  that  the  "action 
was  brought  by  leave  of  the  Court  first  had  and  obtained." 

Held:  If  the  order  staying  proceedings  could  be  constmed  as  having  any 
effect  upon  the  plaintiff*s  right  to  foreclose  his  lien»  the  presumption  is 
that  the  Court  which  made  the  order  had,  in  the  exercise  of  its  power, 
modified  it  so  as  to  permit  the  plaintiff  to  bring  the  action. 
Ij>« — ^HoHESTEAD — JuDOMXVT  ON  Pleadimos — ^AnswBB. — ^Tho  auswer  of  the 
defendants  admitted  the  allegations  of  the  complaint^  but  affirmatiYe 
matter  as  to  the  insolvency  of  the  mortgagor,  and  as  to  a  declaration  of 
homestead  was  set  up  to  defeat  the  plaintiff's  action.  As  to  the  home- 
stead, it  was  alleged  that  on  the  —  day  of  — ,  a.  d.,  18—,  the  defend- 
ant, as  head  of  a  family,  had  acquired  a  homestead  interest  in  the  mort- 
gaged premises,  by  making,  acknowledging,  and  recording,  aoooiding  to 
law,  '*  on  that  day,"  a  declaration  of  homestead  upon  the  premises. 

Held :  The  answer  did  not  show  any  existing  claim  which  had  attached 
prior  to  the  mortgage  lien.  Taken  in  connection  with  the  admission  in 
the  defendants*  answer  of  the  allegation  in  the  complaint  that  the  claim 
asserted  by  the  defendants  was  subsequent  and  subject  to  the  mortgage^ 
the  answer  must  be  regarded  as  frivolous,  and  containing  no  defense  to 
the  action.  It  was  therefore  proper  for  the  Court  to  grant  the  motion 
for  judgment  on  the  pleadings. 
Pkbsumftion— Attobnbt's  Feb  dt  Fobbclosubb.— The  Court  also  gave  judg- 
ment for  the  sum  of  $188.65,  ''attorney's  fee  provided  in  the  mortgage." 
The  appellant  contends  that  the  Court  should  have  fixe4  the  fee. 

Held:  As  there  is  in  the  record  no  bill  of  exceptions  or  statement  showing 
the  contrary,  it  must  be  presumed  that  the  Court  proceeded  regularly  in 
fixing  the  amount  of  the  attorney's  fee»  and  that  the  judgment  is  in  all 
respects  correct. 

Appeal  by  defendants  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Colusa.    Blanchabd,^. 

Action  of  foreclosure  of  mortgage.  The  facts  are  stated 
in  the  opinion  of  the  Court. 

John  T.  Harrvngton,  for  Appellants. 

It  is  not  claimed  that  the  denials,  as  such,  in  the  answer, 
afford  a  defense  to  the  motion  for  judgment  on  the  pleadings. 
But  it  is  contended  that  if  any  of  the  matters  alleged  were 
such  as  would  defeat  or  delay  the  plaintiff's  action,  then  such 
motion  should  not  have  been  granted,  and  the  judgment  is 
accordingly  erroneous  '*  The  ground  upon  which  a  motion 
made  by  plaintiff  for  judgment  on  the  pleadings  proceeds  in 
any  case  is  that  his  complaint  is  sufficient  to  warrant  it,  and 
that  the  answer  presents  nothing,  either  by  way  of  denial  or 
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of  new  matter,  to  bar  or  defeat  the  action."  (Fdch  v.  Beavdry, 
40  Cal.  439.)  The  answer  sets  up  the  insolvency  proceedings 
of  the  defendant  N.  S.  Merrill,  and  shows  that  an  order  was 
made  by  the  Court  therein,  staying  all  proceedings  against 
the  defendant,  which  order  had  not  been  vacated,  modified,  or 
changed  in  any  manner  whatever,  at  the  time  of  the  commence* 
ment  of  this  action,  and  that  the  insolvency  proceedings  were 
still  pending.  By  Section  6  of  the  Insolvent  Act  of  1880,  C. 
C.  P.  647,  it  is  made  the  duty  of  the  Court,  upon  receiving 
and  filing  the  petition,  schedule,  and  inventory,  to  declare  the 
petitioner  therein  insolvent,  etc.,  and  the  section  further  pro- 
vides that, ''  upon  granting  said  order,  all  proceedings  against 
the  said  insolvent  shall  be  stayed." 

But,  it  is  claimed  that  by  Sections  44  and  45  of  said  Act, 
creditors  of  the  insolvent  debtor,  whose  claims  are  secured  by 
mortgage  or  other  liens,  are  excepted  from  the  operation  of 
the  order  staying  proceedings.  It  will  be  seen,  however,  by 
an  inspection  of  the  several  provisions  of  the  Insolvent  Act, 
that  there  is  no  distinction  made  in  the  class  or  character  of 
debts,  which  may  be  proved  in  insolvency. 

Section  37  provides:  "All  debts  due  and  payable  from  the 
debtor  at  the  time  of  the  adjudication  of  insolvency,  and  all 
debts  then  existing  but  not  payable  until  a  future  time,  a  re- 
bate of  interest  being  made  when  no  interest  is  payable  by 
the  terms  of  the  contract,  may  be  proved  against  the  estate 
of  the  debtor."  And  Section  44,  together  with  subdivision  6 
of  Section  21,  confers  the  power  upon  and  provides  the  means 
for  the  assignee  to  discharge  the  property  of  the  insolvent 
debtor  from  mortgage  or  other  liens.  The  assignee  takes  and 
is  entitled  to  all  the  property  of  the  insolvent  debtor,  except 
such  as  may  be  exempt  from  execution.  (Section  17,  Insol- 
vent Act.)  It  was  not,  of  course,  the  purpose  or  design  of  the 
insolvent  law  to  deprive  any  holder  of  his  lien  against  the 
insolvent  debtor.  But,  in  giving  to  the  assignee  power  to 
redeem  all  valid  mortgages  or  other  liens,  or  to  sell  the  prop- 
erty subject  to  them,  was  to  postpone  the  right  of  action  in 
the  holders  of  such  liens,  pending  the  insolvency  proceedings. 
And  this  is  made  apparent  from  the  provisions  of  Section  45, 
as  follows:  ♦  ♦  ♦  "And  no  creditor  whoBC  debt  is  prov- 
able under  this  Act  shall  be  allowed,  after  the  commencement 
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of  proceedings  in  insdveDcy,  to  prosecute  to  final  judgment 
any  action  therefor  against  the  debtor  until  the  queotion  of 
the  debtor's  discharge  shall  have  been  determined.  *  *  * 
Provided,  there  be  no  unreasonable  delay  on  the  part  of  the 
debtor,  *  *  *  in  prosecuting  the  case  to  its  conclusion; 
and  provided,  also,  that  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  Court,  in  insolvency  may 
proceed  to  judgment,  for  the  purpose  of  ascertaining  the 
amount  due/'  etc 

With  one  exception,  not  material  to  this  controversy,  there 
are  but  two  conditions  given  by  the  statute  upon  which  any 
action  can  be  prosecuted  to  judgment  by  a  creditor,  after  the 
commencement  of  insolvency  proceedings.  These  conditions 
should  appear  affirmatively.  But  when,  as  in  this  case,  the 
contrary  actually  appears,  th^e  was  no  authority  of  law  for 
the  prosecution  of  the  action  to  fiiml  judgment,  or  even  for 
the  commencement  of  it 

The  averments  in  the  answer,  respecting  the  daim  of  the 
defendants  to  the  premises,  by  virtue  of  the  declaration  of 
homestead  made  and  filed  thereon,  constituted  a  defense  to 
the  action,  which  the  motion  for  judgment  on  the  pleadings 
confessed. 

Such  motion  confesses  the  facts  as  stated,  and  is  equivalent 
to  a  general  demurrer  to  the  answer.    {Taylor  v.  Palmer,  31  ^ 
Cal.  257.) 

The  particular  time  when  the  homestead  interest  attached 
to  the  premises  does  not  appear  from  the  answer.  But,  when 
tested  by  general  demurrer,  it  would  be  held  sufficient  to  en- 
title defendants  to  offer  proof  of  the  averment. 

The  homestead  interest  is  necessarily  disposed  of,  by  a  de- 
cree to  which  both  husband  and  wife  are  parties.  And  they 
would  be  estopped  from  asserting  such  interest  in  any  subse- 
quent action.  Hence  it  is  a  proper  matter  of  defense  in  the 
foreclosure  suit 

If  there  should  be  any  question  of  the  sufficiency  of  the 
foregoing  objections  to  the  judgment  in  this  case,  that  which 
affects  the  granting  of  attorney's  fee,  by  judgment  on  the 
pleadings,  must  be  considered  as  fatal  to  it.  The  prayer  of 
the  complaint  in  this  respect  is,  that  plaintiff  have  "judgment 
against  the  defendant  N.  S.  Merrill  for  counsel  fees,  upon  the 
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amount  found  due  for  principal,  and  interest  at  the  rate  gi 
five  per  cent"  This  is  the  stipulated  rate  in  the  mortgage,  as 
averred  in  the  complaint.  The  judgment  is  according  to  the 
prayer  of  the  complaint,  and  it  adjudges  that  there  is  due 
plaintiff  "the  sum  of  one  hundred  and  eighty-eight  dollars 
and  sixty-five  cents  attorney's  fee,  provided  in  said  mortgage." 
By  statute  it  is  provided  that,  ''in  all  cases  of  foreclosure  of 
mortgage,  the  attorney's  fee  shall  be  fixed  by  the  Court  in 
which  the  proceedings  in  foreclosure  are  had,  any  stipulation 
in  said  mortgage  to  the  contrary  notwithstanding."  (Stats. 
1873-4,  p.  707.)  It  is  the  duty  of  the  Court  in  such  cases 
to  fix  the  amount  of  the  attorney's  fees.  (Stockton  Sawnga 
and  Loan  Society  v.  Donnelly,  9  P.  C.  L.  J.  487.) 

Now,  it  will  not  be  contended  that,  in  granting  a  motion 
for  judgment  on  the  pleadings,  the  Court  fixes  the  attorney's 
fee ;  or  that  there  is^  in  sudi  case,  any  means  afforded  the 
Court  to  fix  ii 

H.  M.  Albery,  for  Bespondent. 

The  proceedings  in  insolvency  of  the  defendant  N.  S.  Mer- 
rill, as  shown  in  the  answer,  constitute  no  defense  or  bar  to 
this  action. 

1.  Because  the  plaintiff  has  not  presented  or  proved  his 
''debt  or  claim"  (§  45,  Insolvency  Laws)  against  the  estate 
of  the  insolvent  debtor. 

2.  Because  this  is  not  an  action  to  recover  judgment  upon 
a  debt  or  claim,  "proved"  or  "provable"  against  the  estate  of 
the  insolvent  debtor.     (§  44,  Insolvency  Laws.) 

8.  Because  this  is  an  action  to  foreclose  a  mortgage — ^to 
have  the  mortgaged  property  applied  to  the  mortgage  debt 

4.  Because  no  personal  judgment  over  was  asked  or 
granted  in  the  action. 

5.  Because  the  plaintiff  asked  and  obtained  leave  of  the 
Court  to  commence  this  action. 

6.  Because  the  Court  had  jurisdiction  and  control  of  the 
insolvency  proceedings,  as  well  as  the  foreclosure  proceedings. 

The  defendants  could  have  no  independent  or  other  inter- 
est in  the  land,  by  virtue  of  a  declaration  of  homestead,  or 
otherwise,  arising  after  the  execution  of  the  mortgage,  that 
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Qovld  not  be  foreclosed  and  determined  in  this  action.  (C.  C. 
P.,  §  726;  0.  C,  §  1241,  subd.  4.) 

It  is  alleged  in  the  complaint  that  the  defendant  Nancy 
Merrill,  wife  of  N.  S.  Merrill^  has  or  claims  to  have  some  in- 
terest in  or  claim  upon  said  premises  or  some  part  thereof, 
which  interest  or  claim  is  subsequent  to  and  subject  to  the 
lien  of  the  plaintiffs  mortgage.  This  allegation  not  being 
denied,  is  sufficient  to  bind  any  interest  that  the  defendant 
Nancy  Merrill  may  have  had  in  the  land  which  arose  after 
the  execution  of  the  mortgage ;  and  as  to  the  defendant  N. 
S.  Merrill,  of  course  his  interest  in  the  land,  whatever  it  may 
have  been,  was  subject  to  the  lien  of  the  mortgage.  No  valid 
homestead  claim  is  set  out  in  the  answer.  It  is  alleged  that 
in  the  year  of  our  Lord  eighteen,  defendant  was  the  bead  of 
a  family,  and  at  said  time  resided  with  his  family  on  the  land 
described  in  the  complaint;  and  that  at  said  time  he  made 
and  acknowledged  his  certain  declaration  of  homestead,  etc. 
This  declaration  of  homestead  is  too  ancient  to  be  good ;  it 
contains  recitals  which  are  against  the  knowledge  of  the 
Court.  New  matter,  in  order  to  constitute  a  bar  or  defense 
to  any  action,  must  not  only  be  well  pleaded,  but  must  dis- 
close some  existing  claim  or  right  in  the  party  pleading  it  as 
well. 

It  is  admitted  by  counsel  for  appellants  that  the  precise 
time  at  which  the  homestead  right  attached  is  not  disclosed 
in  the  answer,  but  it  is  claimed  that  the  Court  will  presume 
that  the  homestead  attached  prior  to  plaintiff's  mortgage,  eta 
To  so  hold  would  be  to  overrule  the  well-settled  doctrine  that 
no  presumptions  can  be  indulged  as  against  a  final  judgment. 

It  is  alleged  in  the  complaint,  and  the  Court  found,  that 
there  is  due  plaintiff  upon  the  note  and  mortgage  set  out 
in  the  complaint,  in  addition  to  the  amount  due  for  prin- 
cipal and  interest,  the  sum  of  $188.65«  for  attorneys'  fees,  etc 
This  is  sufficient.  (See  The  Stockton  Savings  and  Loan 
Society  v:  LonTieUy,  9  P.  C.  L.  J.  487.) 

There  being  no  bill  of  exceptions  before  this  Court,  the  rul- 
ing of  the  lower  Court  granting  plaintiff's  motion  for  a  judg- 
ment upon  the  pleadings  can  not  be  reviewed  upon  this 
appeal  {ffemme  v.  Hays,  55  CaL  337>  which  see,  aa  being 
very  simihir  to  the  case  at  bar.)  ^^^^^^^^  by  Googk 
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All  presumptions  are  in  favor  of  the  validity  and  regularity 
of  the  judgment  If  necessary  to  support  the  judgment  t^is 
Court  will  presume  that  the  lower  Court  heard  testimony, 
fixed  the  attorney's  fees,  and  did  everything  necessary  in  or- 
der to  a  valid  judgment  For  aught  that  appears  in  the 
record,  the  lower  Court  attended  to  all  of  these  matters. 

McBjee,  J. : 

This  appeal  is  taken  on  the  judgment  roll,  from  a  final  judg- 
ment entered  on  the  pleadings  in  the  casa  The  judgment 
was  entered  in  an  action  commenced  December  8, 1881,  to 
foreclose  a  mortgage  given  to  secure  payment  of  a  promissory 
note  and  a  counsel  fee,  at  the  rate  of  five  per  cent  upon  the 
principal  and  interest  due  upon  the  note  in  case  of  foreclosure. 
In  the  complaint  it  was  alleged  that  the  wife  of  the  mort- 
gagor, who  was  named  in  the  complaint  as  a  party  defend- 
ant, had  or  claimed  to  have  some  interest  in  or  lien  upon  the 
mortgage  premises,  which  she  claimed  to  have  acquired  sub- 
sequent and  subject  to  the  mortgage  lien ;  and  that,  since  the 
execution  of  the  mortgage  the  mortgagor  had  become  insolv- 
ent, and,  therefore,  against  him,  no  judgment  was  asked  for 
any  deficiency  after  a  sale  of  the  mortgage  premises.  By  the 
answer  of  the  defendants  all  the  allegations  of  the  complaint 
were  admitted;  but  it  was  aflSrmatively  averred  that  the 
mortgagor  had  been  adjudicated  insolvent  on  Qctober  29, 
1881,  and  that  all  proceedings  against  him,  as  an  insolvent 

debtor,  had  been  stayed.    Also,  "  that  on  the day  of 

,  A.  D.,  18 — ,"  the  defendant,  as  head  of  a  family,  had 

acquired  a  homestead  interest  in  the  mortgaged  premises,  by 
making,  acknowledging,  and  filing,  according  to  law,  '*  on  that 
day,"  a  declaration  of  homestead  upon  the  premises. 

Upon  these  pleadings  the  Court,  on  motion,  gave  judgment 
in  favor  of  the  plaintiff*,  according  to  the  prayer  of  his  com- 
plaint, for  the  amount  of  the  principal  and  interest  of  the 
mortgage  debt,  and  $188.65,  "  attorney's  fee  provided  in  the 
mortgage,"  and  costs;  and  to  this  no  exception  was  taken  by 
the  defendants.  But  it  is  contended  that  the  judgment  is 
erroneous,  because  the  answer  contained  matter  which  oper- 
ated as  a  bar  to  the  maintenance  of  the  action. 

The  adjudication  of  the  defendant's  insolvency  did  not  con- 
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stittite  a  defense  to  the  action,  nor  did  the  existence  of  a  stay 
of  all  proceedings  against  the  insolvent  debtor  have  that  effect 
The  action  was  not  brought  against  the  insolvent  to  recover 
a  money  judgment  upon  the  debt;  it  was  brought  to  obtain  a 
decree  of  foreclosure  and  sale  of  the  mortgaged  premises  for 
the  satisfaction  of  the  debt.  As  a  creditor  of  the  insolvent 
debtor,  having  a  mortgage  lien,  the  plaintiff  had  the  right, 
when  the  mortgagor  was  adjudged  insolvent,  to  look  to  the 
mortgage  alone,  or  to  prove  the  mortgage  debt  against  the 
estate  of  the  insolvent,  pursuant  to  the  provisions  of  Section 
44  of  the  Insolvent  Act.  (Stats.  1880,  p.  92.)  According  to 
those  provisions,  a  mortgage  creditor  of  an  insolvent  debtor  is 
not  permitted  to  prove  his  debt  in  whole,  unless  he  releases 
or  transfers  his  mortgage  to  the  assignee  in  insolvency;  nor 
in  part,  unless  he  agrees  with  the  assignee  upon  the  value  of 
the  mortgaged  premises,  and  the  value  should  be  less  than  the 
mortgage  debt;  or  unless  he  agrees  that  a  sale  of  the  mort- 
gaged premises  may  be  made,  under  an  order  of  the  Court,  ''in 
such  manner  as  the  Court  may  direct;"  in  such  cases  he  will 
be  admitted  to  prove  any  deficiency.  Or,  if  he  releases  or 
transfers  his  mortgage  to  the  assignee,  he  will  be  admitted  to 
prove  the  entire  debt  and  share  in  the  administration  of  the 
assets.  But  unless  the  value  of  the  mortgaged  premises  shall 
be  ascertained  by  agreement,  or  the  property  itself  shall  be 
sold  under  the  directions  of  the  Court,  or  the  mortgage  shall 
have  been  released  or  transferred  to  the  assignee  in  inaolv- 
ency,  it  is  not  permissible  for  the  mortgage  creditor  to  prove 
his  debt  in  whole  or  in  part  nor  to  maintain  any  action 
against  the  insolvent  debtor  for  the  collection  of  his  debt. 
Such  an  action  would  be  against  the  policy  of  the  insolvent 
law  and  in  violation  of  the  order  of  the  Court,  which  stayed 
all  proceedings  against  the  insolvent  debtor.  Yet  as  the  as- 
signee in  insolvency  takes  only  such  interest  and  rights  as 
the  insolvent  debtor  had  in  the  mortgaged  premises,  subject  to 
the  mortgage,  the  insolvency  proceedings  do  not  af!ect  the 
right  of  the  mortgagee  to  foreclose  his  lien;  and  in  this  case 
the  mortgagee  relied  wholly  on  his  mortgage  lien.  By  his 
complaint  he  waived  personal  judgment  for  any  deficiency 
which  might  be  remaining  after  execution  of  a  foreclosure 
and  sale;  he,  therefore,  had  no  debt  or  claim  proved  or  P^v- t 
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able  against  the  estate  of  the  insolvent  debtor,  and  as  his 
action  was  not  to  enforce  the  collection  of  his  debt  ont  of  the 
assets  of  the  estate,  it  could  not  interfere  with  the  insolvency 
proceedings,  and  the  order  staying  all  proceedings  against  the 
estate  did  not  operate  to  prevent  the  plaintiff  from  maintain- 
ing the  actioa 

But  if  the  order  could  be  construed  as  having  any  effect 
whatever  upon  the  right  of  the  plaintiff  to  sue  for  foreclosure, 
the  Court  Uiat  made  the  order  had  jurisdiction  to  modify  or 
set  it  aside  in  favor  of  a  mortgage  creditor,  so  as  to  permit 
him  to  proceed  by  action  on  the  equity  side  of  the  Court  to 
foreclose;  and  the  presumption  is,  that  the  ''stay"  was  so 
modified  or  set  aside  as  to  the  plaintiff,  because  the  complaint 
averSy  and  it  is  not  denied, ''  that  the  action  was  brought  by 
leave  of  the  Court  first  had  and  obtained."  The  stay  of  pro- 
ceedings, therefore,  in  no  way  affected  the  right  of  the  plaint- 
iff to  maintain  his  action,  nor  did  it  operate  to  postpone  the 
action  pending  the  insolvency  proceedings. 

Kor  did  the  answer  otherwise  disclose  any  defense  to  the 
action,  or  contain  any  matter  which  would  defeat  or  delay 
the  action.  The  new  matter,  by  which  the  defendants  at- 
tempted to  assert  a  homestead  claim  or  interest  in  the  mort- 
gaged premises,  was  not  well  pleaded ;  it  did  not,  affirmatively 
or  otherwise,  show  any  existing  daim  which  had  attached 
prior  to  the  mortgage  lien.  Taken  in  connection  with  the 
admission  by  the  defendants  of  the  allegations  in  the  com- 
plaint, that  the  ''claim"  asserted  by  the  defendants  was  sub- 
sequent and  subject  to  the  mortgage,  the  answer  itself  must 
be  regarded  as  frivolous — ^it  admitted  every  averment  in  the 
complaint,  and  contained  no  defense ;  and  the  case  was  one  in 
which  it  was  proper  for  the  Court  to  order  judgment  for  the 
plaintiff  upon  the  pleadinga    {Hefmme  v.  Hays,  65  Cal.  337.) 

And  in  adjudging  that  the  plaintiff  was  entitled  to  the  sum 
awarded  for  an  attorney's  fee,  as  provided  in  the  mortgage, 
there  appears  no  error.  It  was  the  duty  of  the  Court  to  fix 
the  amount  of  the  attorney's  fee.  (Stats.  1873-4,  p.  707.) 
Presumably  the  Court  discharged  that  duty.  The  judgment 
rendered  recites  that  there  was  due  the  amount  stated,  for 
principal  and  interest,  upon  the  mortgage  debt,  and  one  hun- 
dred and  eighty-eight  dollars  and  sixty-five  cents  for  an  attor- 
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ney's  fee,  provided  in  the  mortgage,  and  the  judgment  to  that 
effect  was  according  to  the  allegations  and  prayer  of  the  com- 
plaint in  the  casa  There  is  no  bill  of  exceptions  or  state- 
ment on  appeal,  and,  in  the  absence  fiom  the  record  of  any- 
thing to  the  contraiy,  it  must  be  presumed  by  the  8«ppellate 
Court,  that  the  Court  below  proceeded  regularly  in  fixing  the 
amount  of  the  attorney's  fee,  and  tlyit  the  judgment  is,  in  all 
respects,  correct.  {HcLstvaga  v.  CunvM^ham,,  39  CaL  187*) 
Judgment  affirmed. 

Boss  and  McEinstby,  JJ.,  concurred. 


[Na  8,632.— Department  One.] 
December  15,  1882. 

OCCIDENTAL    BUILDING    AND    LOAN    ASSOCIA^ 
TION  V.  J.  H.  SULLIVAN  et  al. 

CoNSTBUcnoN  OF  Bt-law  of  Cobpoxation— Contbact— Pknai/tt— For- 
FEITURK — MoRTOAGB — F0BICLO8UBB. — ActioD  to  forecloee  mortgage, 
etc  The  defendants,  S.  and  wife,  owners  of  stock  in  the  plaintiff  cor- 
poration, a  building  and  loan  association,  borrowed  money  from  the 
plaintiff,  and  executed  their  promissory  notes  to  it.  To  secure  the  pay- 
ment of  the  notes,  they  mortgaged  certain  real  estate,  and  hypothecated 
their  stock  to  the  plaintiff.  The  ninth  by-law  of  the  pUiintiff  is  as  fol- 
lows: "Every  stockholder  for  every  share  of  stock  shall  pay  to  the  Sec- 
retary, on  the  second  Wednesday  in  every  month,  the  sum  of  one  dollar 
in  gold.**  The  eleventh  by-law  of  the  plaintiff  is  in  the  following  words: 
"Any  stockholder  failing  to  pay  his  or  her  monthly  installments  dr  in- 
terest shall  pay  a  fine  of  ten  per  cent,  per  month  upon  the  amount  of 
the  indebtedness.  This  fine  shall  be  charged  by  the  Secretary,  and  col- 
lected with  the  delinquent's  monthly  dues;  and  in  case  any  stockholder 
shall  neglect  or  refuse  to  pay  the  monthly  dues  or  fines  for  the  space  of 
six  months,  the  Secretary  shall  tender  to  the  delinquent  the  amount 
actually  paid  in,  deducting  all  fines  and  forfeitures  that  may  be  chaiged 
against  him  or  her,  and  from  that  time  he  or  she  shaU  cease  to  be  a  mem* 
her  of  the  association." 
Hdd:  1.  By-law  xi.  in  no  way  affects  or  changes  the  terms  of  any  con- 
tract of  loan  between  the  association  and  a  stockholder;  2.  The  word 
"interest'*  in  by-law  zL  does  not  refer  to  interest  due  upon  any 
loan  from  the  corporation  to  a  stockholder;  3.  Penalties  and  forfeitures 
are  not  to  be  favored,  but  must  be  created  by  unambiguous  language. 

Appeal  by  defendants  from  the  judgment  of  the  Superior 
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Court  of  the  County  of  Sacramento,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial    Denson,  J. 

Action  of  foreclosure  of  mortgage.  The  defendants,  S.  and 
wife,  were  the  owners  of  six  shares  of  stock  in  the  plaintiff 
corporation,  a  building  and  loan  association  in  the  city  of 
Sacramento,  and  on  two  several  dates  borrowed  money  from 
the  plaintiff,  for  which  they  executed  their  promissory  notes. 
To  secure  the  payment  of  the  promissory  notes,  they  mort- 
gaged to  the  plaintiff  certain  real  estate,  igid  hypothecated  to 
the  plaintiff  the  said  stock.  The  first  note  was  as  follows: 
"S800.  Sacramento,  December  16,  I87a 

"  Six  years  after  date  I  promise  to  pay  to  the  order  of  the 
Occidental  Building  and  Loan  Association  eight  hundred 
dollars  in  gold  coin,  with  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum,  in  like  gold  coin,  to  be  paid  monthly,  on 
the  second  Wednesday  of  each  month.  Should  default  be 
made  in  any  of  the  payments  aforesaid,  or  in  the  payment  of 
any  installment  hereafter  to  fall  due  on  my  stock  in  said  Asso- 
ciation, then  said  Association  may,  at  its  option,  declare  the 
whole  debt  to  be  due,  and  proceed  at  pleasure  to  enforce  its 
collection.  "Emma  Sullivan, 

'' Jasces  H.  Sullivan." 

The  second,  in  all  essential  particulars,  was  the  same. 
Nothing  was  paid  on  either  of  the  notes,  or  as  installments  on 
the  stock,  except  such  amounts  as  became  due  prior  to  the 
second  Wednesday  in  May,  1881.  In  September,  1881,  the 
plaintiff  declared  the  whole  of  the  notes  to  be  due,  for  default 
in  the  payment  of  the  interest  thereon  and  in  the  payment  of 
the  installments  on  the  stock,  and  commenced  this  action  to 
recover  judgment  and  to  foreclose  its  lien.  Judgment  was 
given  for  the  plaintiff  The  other  facts  are  stated  in  the 
opinion  of  the  Court. 

J.  H.  McKvme,  for  Appellants. 

The  plaintiff  bases  its  claim  to  compound  interest  on  the 
notes  sued  on,  and  the  installments  due  on  stock  per  month, 
on  by-law  xL  The  language  is :  ''Any  stockholder  failing  to 
pay  his  or  her  monthly  installment,  or  interest,  shall  pay  a 
fine  of  ten  per  cent,  per  month  on  the  amount  of  the  indebted- 
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nes&"  Plaintiff  claims  that  the  words  "  or  interest "  mean  in- 
terest on  any  note  the  stockholder  may  have  given  the  plaint- 
iff. The  defendants  insist  that  the  words  have  no  reference 
to  any  interest  on  a  note  outstanding,  but  refer  to  and  mean 
the  same  thing  as  installments. 

That  the  latter  is  the  true  construction,  we  submit  the  fol- 
lowing considerations :  It  is  only  a  stockholder  to  whom  the 
words  apply.  To  hold  the  contrary  would  be  to  determine 
that  the  plaintiff  discriminates  against  its  members,  ajid  whilst 
a  mere  borrower  can  secure  loans  at  simple  interest,  a  mem- 
ber must  pay  compound  interest  at  ten  per  cent,  per  month. 
If  the  construction  claimed  by  plaintiff  be  correct,  it  can  not 
only  claim  ten  per  cent  on  the  interest  due  but  upon  the 
whole  debt.  There  are  no  apt  words  in  the  by-law  showing 
an  intention  to  levy  ten  per  cent,  per  month  fine  on  a  borrower. 

And  this  Court  ought  not  to  construe  the  by-law  to  favor 
a  harsh  construction.  There  may  be  reasons  why  a  by-law 
shall  be  so  framed  as  to  require  a  member  to  pay  a  ten  per 
cent,  per  month  fine  on  installments,  but  there  can  be  none  to 
levy  such  a  fine  on  a  borrower.  The  defendants,  as  to  the 
notes,  have  a  right  to  stand  on  their  contract  under  the  Civil 
Code,  and  the  by-law  in  question  can  not  be  made  to  interpo- 
late a  new  provision  in  the  notes  sued  on. 

If  that  had  been  the  intention  of  the  f  ramers  of  by-law  xi., 
apt  words  would  have  been  used,  indicating  it  clearly.  Even 
plaintiff  does  not  now  claim  that  the  word  '*  indebtedness** 
covers  the  principal  of  the  notes  given.  Why,  then,  the  in- 
terest ?  The  notes,  whether  due  or  not,  are  debts,  and  the 
interest  is  part  of  the  debt.  If  the  word  "  indebtednessi'  applies 
at  all  to  the  loan,  it  covers  the  whole  loan  and  the  interest  to 
accrue  thereon.  This  consideration  shows  that  the  word 
"indebtedness"  contained  in  by-law  xi  is  limited  to  the 
monthly  installments;  called,  also,  interest  on  stock.  This 
construction  is  further  strengthened  by  the  further  provision 
of  the  same  article,  wherein  the  consequences  of  default  are 
pointed  out  and  provided  for,  i.  c,  the  stockholder  ceases  to  be 
such.  The  fines  arc  charged  against  the  stockholder.  He  is 
credited  with  the  amount  paid  in,  and  the  secretary  tenders 
the  balance  to  the  stockholder,  thus  providing  for  an  equi« 
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table  adjustment  of  accomitB>  without  reference  to  any  loans 
or  the  interestw 

The  construction  given  by  plaintiff  to  its  by-laws  is  simply 
outrageous.  It  takes  the  stock — gives  no  credit  for  pay- 
ments. The  instaUments  and  fines  go  on  and  accumulate,  and 
the  stockholder  finds  himself  ruined  by  what  he  is  led  to  be- 
lieve by  the  company  to  be  a  friendly  party. 

Freeman  <b  Bates,  for  Bespondeni 

The  plaintiff  is  a  building  and  loan  association,  having  a 
capital  stock,  on  each  share  of  which  an  installment  of  one 
dollar  is  due  6n  the  second  Wednesday  of  each  month.  At 
each  regular  monthly  meeting  the  association  loans  its  moneys 
to  the  highest  bidder,  the  sum  bid  being  called  premium.  It 
is  of  the  utmost  importance  to  the  association  that  the  install- 
ments and  interest  be  paid  when  due,  otherwise  it  could  not 
regularly  offer  its  moueys  to  be  loaned  and  bid  for.  It  there- 
fore imposes  the  fine,  shown  by  article  xl,  which  is  **  ten  per 
cent,  per  month  on  the  amount  of  the  indebtedness."  Indebt- 
edness, as  here  used,  means  installment  on  stock  and  the  inter- 
est, if  any,  falling  due  each  month  on  loans.  There  is  no 
reason  to  suppose  that  "installments''  and  ''interest"  mean 
the  same  thing.  The  association  was  primarily  to  loan  to 
stockholders.  It  was  expected  that  each  month  moneys 
would  be  due  from  stockholders,  both  for  installments  and  for 
interest  It  was  equally  important  that  both  sums  should  be 
paid,  and  the  fine  was  therefore  put  against  both. 

McKlNSTRT,  J.: 

Plaintiff's  by-law  ix.  provides:  "Every  stockholder  for 
every  share  of  stock  shall  pay  to  the  Secretary,  on  the  second 
Wednesday  in  every  month,  the  sum  of  one  dollar  in  gold." 
And  by-law  xi.:  "Any  stockholder  failing  to  pay  his  or  her 
monthly  installments  or  interest  shall  pay  a  fine  of  ten  per 
cent  per  month  upon  the  amount  of  the  indebtedness.  This 
fine  shall  be  charged  by  the  Secretary,  and  collected  with  the 
delinquent's  monthly  dues ;  and  in  case  any  stockholder  shall 
neglect  or  refuse  to  pay  the  monthly  dues  or  fines  for  the 
space  of  six  months,  the  Secretary  shall  tender  to  the  delin- 
quent the  amount  actually  paid  in,  deducting  all  fines  and 
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forfeitures  that  may  be  charged  agdinst  him  or  her,  and  from 
that  time  he  or  she  shall  cease  to  be  a  member  of  the  asso- 
ciation." 

It  was  held  by  the  Court  below  that  the  fine  imposed  for 
the  non-payment  of  any  monthly  installment  or  installments 
(as  required  by  the  ninth  by-law),  "or  interest,"  is  ten  per 
cent  upon  the  installment  due  and  ten  per  cent,  upon  all 
interest  due,  upon  any  loan  which  may  have  been  made  by 
plaintiff  to  the  stockholder.  Even  if  this  were  assumed  to  be 
true,  it  would  by  no  means  follow  that  the  failure  to  pay  the 
fine  could  be  made  to  constitute  a  term  of  the  contract  of 
loan,  so  that  if,  as  in  the  case  before  us,  the  loan  is  repre- 
sented by  promissory  note  seciured  by  mortgage,  the  note  or 
mortgage  can  be  made  to  read,  not  only  that  the  borrower 
shall  pay  the  fines  and  the  same  be  secured  by  the  mortgage, 
but  that  a  failure  to  pay  a  "  fine"  shall  make  the  whole  prin- 
cipal sum  due,  although  the  loan  has  not  otherwise  matured 
The  only  consequence  provided  in  by-law  xi,  in  case  a  stock- 
holder shall  fail  to  pay  (for  six  months)  his  monthly  dues 
(installments)  or  finas,  or  interest,  is  that  if  the  Secretary 
shall  tender  to  the  delinquent  the  amount  actually  paid  in — 
deducting  aU  fines  and  forfeitures  that  may  be  charged  against 
him  or  her— /rom  that  time  he  or  ahe'*  ehaU  cease  to  he  a 
member  of  the  asaociation." 

By-law  XL  in  no  way  affects  or  changes  the  terms  of  any 
contract  of  loan  between  the  association  and  a  stockholder. 
We  are  convinced,  however,  that  the  word  "interest"  as  used 
in  the  by-law  does  not  refer  to  interest  due  upon  any  loan 
from  the  corporation  to  a  stockholder.  Penalties  and  for- 
feitures are  not  to  be  favored ;  they  must  be  created  by  un- 
ambiguous language. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial 

Boss  and  McEee,  JJ.,  concurred. 
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[No.  7,227— Department  One.] 
December  15,  1882. 

JAMES  DOVE  ET  AL.  v.  MATTHEW  NXJNAN. 

Exemption  FEtoM  EzxcmnoK— Hobses  aitd  Waoov  of  Tsamstebs— Exicir- 
noK — ^Tbovsr — Shebivt. — ^The  plunti£f  claimed  the  property  oonsiBting 
of  two  horses  and  a  wagon  as  exempt  from  execution.  The  Court  below 
fonnd  that  "the  plaintifib  were  and  are  a  firm  doing  business  as  coal 
dealers,  •  •  •  xhat  the  plaintiffs  used  the  property  sued  for  as 
teamsters.  That  they  hauled  coal  and  other  commodities  for  others,  for 
hire  and  pay,  and  received  money  therefor;  all  of  which  was  expended  in 
the  support  of  plaintiffs  and  their  families,  all  of  whom  resided  in  the 
same  house  and  ate  at  the  same  table.  That  as  coal  dealers,  and  for  the 
purpose  of  delivering  coal  at  retail  and  in  small  quantities,  the  plaintiffs 
had  and  owned  a  smaller  cart,  truck,  or  wagon,  and  one  other  horse. 
That  the  only  use  which  the  plaintiffs  made  of  the  wagon  and  horses,  the 
subject  of  this  suit,  for  themsdves,  other  than  as  teamsters  for  pay,  was 
in  hauling  coal  and  wood  from  plaintifb'  coal  yard,  and  other  coal  and 
wood  yards,  to  the  place  where  the  plaintiffs  retailed  the  same,  as  above 
found  herein. 
Hdd:  The  findings  are  not  sufficient  to  show  that  the  property  is  exempt. 
In  order  to  entitle  a  party  to  claim  as  exempt  from  execution  two  horses, 
etc.,  under  the  sixth  subdivision  of  Section  600,  G.  G.  P.,  he  must  show 
that  he  is  a  cartman,  drayman,  truckman,  huckster,  peddler,  teamster, 
or  other  laborer,  and  thai  he  habitually  eama  his  living  bjfthetueo/  tueh 
property. 

Appeal  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  and  from  an 
order  denying  a  motion  for  a  new  trial    Dainoerfield,  J. 

Action  for  the  conversion  of  personal  property.  The  de- 
fendant, as  Sheriff  of  the  City  and  County  of  San  Francisco, 
justified  under  writs  of  attachment,  judgments,  and  execu- 
tions in  three  several  actions  against  the  plaintiffs  in  this 
action,  under  which  executions  the  property  alleged  to  have 
been  converted  was  sold  by  him,  and  the  proceeds  of  such 
sale  applied  towards  the  satisfaction  of  the  judgments.  The 
other  facts  are  stated  in  the  opinion  of  the  Court 

Charles  F.  HanUm  and  i.  H.  Van  Shaick,  for  Appellant. 

This  is  a  parallel  case  with  Bruaie  v.  Oriffiihs,  34  CaL  302. 
See  also,  Calhoun  v.  Knight,  10  id.  393. 

A.  W.  Thompson,  for  Respondents. 
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Boss,  J.: 

The  property  in  controversy  consists  of  two  horses  and  a 
wagon,  and  is  claimed  by  the  plaintiffs  to  have  been  exempt 
from  execution  by  virtue  of  the  sixth  subdivision  of  Section 
690  of  the  Code  of  Civil  Procedure. 

The  Court  below  found  that  "  the  plaintiffs  were  and  are  a 
firm  doing  business  as  coal  dealers.  ♦  •  •  That  the  plaint- 
iffs used  the  property  sued  for  as  teamstera  That  they 
hauled  coal  and  other  commodities  for  others,  for  hire  and 
pay,  and  received  money  therefor;  all  of  which  was  expended 
in  the  support  of  plaintiffs  and  their  families,  all  of  whom 
resided  in  the  same  house  and  ate  at  the  same  table.  That 
as  coal  dealers,  and  for  the  purpose  of  delivering  coal  at  re- 
tail and  in  small  quantities,  the  plainti£&  had  and  owned  a 
smaller  cart,  truck,  or  wagon,  and  one  other  horse.  That  the 
only  use  which  the  plaintiffs  made  of  the  wagon  and  horses, 
the  subject  of  this  suit,  for  themselves,  other  than  as  team- 
sters for  pay,  was  in  hauling  coal  and  wood  from  plaintiffs' 
coal  yard,  and  other  coal  and  wood  yards,  to  the  place  where 
the  plaintiffs  retailed  the  same,  as  above  found  herein."  The 
fact  that  the  plaintiffs  used  the  horses  and  wagon  in  question 
as  teamsters  for  hire,  and  that  they  expended  the  money 
thus  received  in  the  support  of  themselves  and  their  families, 
did  not  exempt  the  property  from  execution.  In  order  to  en- 
title a  party  to  claim  as  exempt  from  execution  two  horses, 
etc.,  under  the  sixth  subdivision  of  Section  690,  he  must  show 
that  he  is  a  cartman,  drayman,  truckman,  huckster,  peddler, 
teamster,  or  other  laborer,  amd  that  he  habitv/xUy  earns  his 
living  by  the  use  of  such  horses,  etc.  (C.  C.  P.,  §  690;  Brusie 
V.  Griffiths,  34  Cal.  302.)  The  findings  in  this  case  do  not 
show  that  state  of  facta 

Judgment  and  order  reversed. 

McKlNSTBY  and  McEee,  JJ.,  concurred. 
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P^o.  8,670.— Department  One.] 
December  15,  1882. 

OATHEKINE  C.  HORGAN  v.  WILLIAM  AMICK 

G&AIN  HABYEStED  ntOK  HOMSSTKAD  KOT  EXSMFT  FROM  EXSOUTTON 

HoxEarsAD— Chop— Execution — Exemption — ^Trovek. — Grain  which  was 
harvested  from  landa  conatituting  a  homestead  (lands  which  before  the 
declaration  of  homestead  were  community  property)  is  not,  as  such, 
exempt  from  execution. 

AppeaI/  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Yolo.    Bush,  J. 

Action  to  recover  a  lot  of  wheat,  or  the  value  thereof.  The 
plaintiff  was  a  married  woman,  the  wife  of  Cornelius  Horgan, 
The  defendant,  a  constable,  justified  under  writs  of  attach- 
ment against  the  husband  of  plaintiff.  A  bill  of  exceptions 
shows  that  the  action  was  determined  in  the  Court  below  on 
the  following  agreed  statements  of  facts: 

1.  That  the  wheat  described  in  the  complaint  was  raised 
by  the  husband  of  plaintiff,  upon  the  premises  in  said  com- 
plaint described;  plaintiff  at  that  time  residing  with  her  hus- 
band and  doing  the  household  work. 

2.  That  the  seed  from  which  said  wheat  was  raised  was 
sowed  partly  in  the  month  of  September,  1880,  and  partly  in 
the  month  of  January,  1881. 

3.  That  at  the  time  of  the  filing  of  the  declaration  of  home- 
stead in  said  complaint  mentioned,  all  of  said  grain  was 
growing  and  above  the  ground,  but  the  same  was  not  cut 
until  more  than  one  month  after  the  filing  of  said  declaration. 

4.  That  said  wheat  was*  taken  by  defendant  on  the  said 
premises,  on  the  same  day  that  the  same  was  threshed. 

5.  That  the  value  of  said  wheat  was  and  is  the  sum  of  five 
hundred  and  fifty-one  dollars  and  sixty-six  cents. 

6.  That  the  allegations  in  the  answer  concerning  the  issu- 
ance and  levy  of  the  writs  of  attachment  therein  mentioned^ 
and  concerning  the  actions  in  which  said  writs  were  issued, 
are  true. 

After  the  decision  in  department,  a  petition  for  hearing  in 
bank  was  presented  and  denied. 
Cal.  Reps.  LXII— 26 
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J.  C,  Ball,  Jo.  Craig,  end  J.  W.  Armstrong,  for  Appellanta 

The  plaintiff  must,  to  bring  her  case  within  the  exception 
to  the  general  rule  that  all  property  of  the  judgment  debtor 
is  liable  to  execution,  show  that  the  wheat  was  exempt  from 
execution.  Section  690  of  the  Code  of  Civil  Procedure  con- 
tains an  enumeration  of  all  the  property  which  is  exempt 
from  execution;  but  wheat  grown  upon  the  homestead  is  not 
among  the  enumerated  property.  The  homestead  itself  is 
not  included;  but  Section  1240  of  the  Civil  Code  declares: 
''The  homestead  is  exempt  from  execution  on  forced  sale, 
except  as  in  this  title  provided.''  Nothing  is  said  about 
wheat  grown  on  the  homestead ;  but  when  the  homestead  is 
of  greater  value  than  S5,000,  and  is  sold  under  proceeding* 
under  execution  as  directed  by  the  Civil  Code,  §§  1245  to 
1255,  the  amount  of  the  homestead  exemption  must  be  paid 
to  the  claimant,  and  the  balance  of  the  proceeds  of  sale  must 
be  applied  in  satisfaction  of  the  execution  (C.  C,  §  1256);  and 
Section  1257  of  that  Code  declares :  "  The  money  paid  to  the 
claimant  is  entitled,  for  the  period  of  six  months  thereafter, 
to  the  same  protection  against  legal  process  and  the  volun- 
tary disposition  of  the  husband,  which  the  law  gives  to  the 
homestead."  Wheat  grown  on  the  land  is  not  **  money  paid 
to  the  claimant,"  and  is  not  within  this  section. 

This  is  the  definition  of  a  homestead  as  given  in  Section 
1237  of  the  Civil  Code:  "The  homestead  consists  of  the 
dwelling-house  in  which  the  claimant  resides  and  the  land 
on  which  the  same  is  situated,  selected  as  in  the  title  pro* 
vided."  Then  as  wheat,  threshed  wheat,  is  neither  a  dwell- 
ing-house  nor  land,  it  is  not  a  "homestead,"  and  if  not  a 
"homestead,"  it  is  not  within  Section  1240  of  the  Civil  Code, 
already  cited,  which  only  mentions  the  "homestead "  as  ex- 
empt from  execution. 

According  to  the  maxim  exprea&ic  uniua  est  exdusio  aUe'^ 
rius,  the  enumeration  of  property  in  Section  690  of  the  Code 
of  Civil  Procedure,  and  in  Sections  1240  and  1257  of  the  Civil 
Code,  which  shall  be  exempt  from  execution,  excludes  all 
other  property  from  the  exemption,  and  the  following  cases 
were  decided  upon  this  principle :  Quigley  v.  Oorham,  5  CaL 
418;  RobeH  v.  Adams,  38  id.  383;  Brasie  v.  Oriffiths,  84 
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id.  302.  If  the  Legislature  had  intended  that  the  "rents, 
issues,  and  profits"  of  the  homestead  should  be  exempt  from 
execution,  they  would  have  so  provided  in  terms,  and  would 
have  declared  that  the  husband  should  not  make  a  voluntary 
disposition  thereof,  as  they  did  in  the  case  of  the  proceeds  of 
the  sale  of  the  homestead.  In  construing  the  sections  of  the 
Codes  cited,  the  Court  will  "not  insert  what  has  been  omitted, 
or  omit  what  has  been  inserted"  (C.  C.  P.,  ^  18d&) 
The  judgment  should  be  reversed 

W.  B.  Treadwell,  for  Bespondeni 

This  case  presents  but  one  question,  viz.:  Whether  a  crop 
of  grain,  raised  on  premises  constituting  a  homestead,  when 
the  value  of  the  land  and  crop  together  is  less  than  five  thou- 
sand dollars,  is  exempt  from  execution  for  the  debts  of  the 
husband  The  Court  below  held  that  such  crop  was  so 
exempt,  and  we  submit  that  this  ruling  is  correct  The  stat- 
ute concerning  homesteads,  like  other  statutes  of  exemption, 
is  founded  upon  considerations  of  public  policy,  beneficial  in 
their  nature,  and  is  therefore  to  be  liberally  expounded  in 
furtherance  of  the  object  intended  to  be  attained.  (Thompson 
on  Homesteads,  §§  4,  7,  and  authorities  therein  cited.)  In 
determining  what  constitutes  the  homestead  exemption,  the 
reason  and  spirit  of  the  law  must  be  considered,  and  such  a 
construction  given  as  wiU  include  within  the  exemption  all 
things  coming  under  that  reason  and  not  contrary  to  the 
letter  of  the  law,  while  excluding  all  things  not  within  that 
reason,  even  though  apparently  within  the  letter.  In  con- 
formity-with  this  rule  the  Courts  have  always  been  liberal  in 
ascertaining  the  extent  of  this  exemption,  so  as  to  carry  into 
efiect  the  intention  of  the  Legislature  in  creating  it  (Id., 
Chap.  iiL,  Art  i. ;  Greeley  v,  Scott,  2  Woods,  C57;  Clark  v. 
Shannon,  1  Nev.668;  Gold/man  v.  Clark,  id.  607;  Krueger  v. 
Pierce,  37  Wis.  269;  HubbeU  v.  Canadij,  68  111.  427;  Stevma 
V.  HoUingaworth,  74  id20C;  Anderson  v.  McKay,  30  Tex.  186; 
Bunker  v.  Paquette,  37  Mich.  79.)  The  object  of  the  home- 
stead exemption  is  not  merely  to  afford  a  naked  shelter  to 
the  family,  but,  like  all  other  exemptions,  to  afford  it  a 
means  of  livelihood,  and  thus  to  prevent  its  members  from 
being  driven  by  destitution  to  seek  a  support  from  public 
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charity.  The  policy  of  the  law  in  this  country  has  always 
been,  so  far  as  possible,  to  prevent  persons,  whether  through 
misfortune  or  improvidence,  from  becoming  a  charge  upon  the 
public  purse;  and,  to  this  end,  the  statutes  of  exemption  have 
been  so  framed  as  to  secure  to  all  persons  the  means  of  ob- 
tainmg  a  support  through  their  own  exertions.  In  vietv  of 
this  fact,  it  would  be  absurd  to  suppose  that  the  Legislature 
intended  that,  though  the  land  and  buildings  constituted  a 
homestead,  the  owners  should  not  be  allowed  to  use  them  for 
any  useful  purpose.  It  has  been  frequently  decided  that  a 
homestead  may  include  or  consist  of  a  garden  or  farm;  but, if 
the  products  of  such  farm  are  not  exempt,  then  all  motives 
for  exertion  are  withdrawn  in  the  very  cases  to  which  the 
statute  was  intended  to  apply,  viz.:  those  in  which  the  owners 
are  in  impoverished  circumstances.  To  construe  this  statute 
otherwise  would  not  only  defeat  its  manifest  object,  but  would 
convert  it  into  an  instrument  of  fraud  and  oppression.  On 
the  theory  of  appellant,  a  man  may  invest  $5,000  in  a  splendid 
and  luxurious  mansion,  and  place  it  beyond  the  reach  of  his 
creditors;  but  if  he  has  a  little  farm  worth  $1,000,  and  is  con- 
tent with  the  humble  shelter  of  a  cottage,  he  dare  not  raise 
food  for  his  hungry  family  upon  those  premises,  without 
allowing  a  rapacious  creditor  to  seize  it  before  it  can  be  used. 
So  to  hold  would  make  the  statute  a  mockery.  On  the  con- 
trary, we  contend  that,  ab  least  in  cases  where  the  total  ex- 
emption does  not  exceed  the  statutory  litnit  of  $5,000,  the 
debtor  may  safely  cultivate  the  homestead  premises  or  apply 
them  to  any  other  useful  purpose,  and  that  the  fruit  of  such 
exertions  wiU  be  beyond  the  reach  of  creditors.  In  accordance 
with  these  views  it  has  been  decided  that  the  proceeds  of  an 
insurance  policy  on  a  homestead  building  are  exempt  {Hough- 
ton V.  Lee,  50  Cal  101);  that  butter  made  from  the  milk  of  an 
exempt  cow  is  also  exempt  (Leavitt  v.  Metcalf,  2  Vt.  342; 
S.  C,  19  Am.  Dec.  718);  and  that  the  exemption  of  a  horse 
includes  a  saddle  and  bridle  necessary  for  its  beneficial  use 
(Cobbs  V,  Coleman,  14  Tex.  594). 

The  cases  cited  by  appellant  {Quigley  v.  Gorham,  5  CaL 
418;  Bru»ie  v.  Oriffitha,  34  id.  302;  and  Robert  v.  AdaTna,  38 
id.  383)  are  in  no  respect  in  conflict  with  these  views,  but 
decidedly  support  them.    In  all  of  fhwKf  &#  \myiirf  w%8  nek 
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whether  the  thing  claimed  as  exempt  was  within  the  strict 
letter  of  the  law,  but  whether  it  was  included  within  itn  reason 
and  spirit.  As  was  said  in  the  latter  case:  "From  this  sum- 
mary of  the  Act,  it  is  entirely  plain  that  ita  purpose,  was  to 
secure  to  the  judgment  debtor  the  means  to  prosecute  his 
vocation,  and  thus  earn  a  support  for  himself  and  family.  In 
securing  to  a  farmer  two  *  *  horses,  *  *  *  the  Legis- 
lature intended,  by  this  exemption,  to  enable  him  to  prosecute 
his  business  of  farming,  in  the  ordinary  sense  of  that  term; 
and  the  *  *  •  horses'  ♦  ♦  ♦  which  are  reserved  to 
him  must  be  such  as  are  suitable  and  intended  for  that  use. 
If  a  contrary  construction  of  this  provision  were  to  prevail, 
a  farmer  in  failing  circumstances  might  invest  Ins  whole  estate 
in  two  valuable  stallions  or  race  horses,  worth  $10,000  or 
$20,000  each,  with  no  intention  whatever  to  use  them  for 
farming  purposes;  and,  by  claiming  them  as  exempt  from  ex- 
ecution, might  defraud  his  creditors,  under  color  of  law,  to  a 
large  amount  The  benevolent  design  of  the  statute  might 
thus  be  perverted  to  purposes  of  the  grossest  fraud."  Accord- 
ingly it  was  held  in  that  case  that  a  stallion,  owned  by  a 
farmer,  but  used  and  intended  for  breeding  purposes  only, 
was  not  exempt.  It  will  thus  be  seen  that  the  manifest  pur- 
pose and  object  of  the  Act  was  held  to  control  the  meaning 
of  the  words  used,  and  to  exclude  things  included  within  the 
letter  of  the  law,  when  the  object  intended  required  their 
exclusion. 

So  far  as  we  have  been  able  to  ascertain,  the  precise  ques- 
tion here  involved  has  been  dismissed  or  decided  in  one  case 
only.  In  that  case  it  was  held  that  the  profits  of  the  home- 
stead were  exempt  in  the  same  manner  as  the  homestead 
itself.    (Marshall  v.  Cook,  46  Ga  302.) 

McKiNSTEY,  J. : 

Is  grain  which  was  harvested  from  lands  constituting  a 
homestead  (lands  which  before  the  declaration  of  homestead 
were  community  property)  exempt  from  execution  for  debts 
of  the  husband  ? 

All  the  products  of  the  homestead  are  not  in  terms  made  to 
constitute  a  portion  of  the  homestead.  It  is  urged  that  home- 
stead laws  are  framed  upon  considerations  of  public  policy. 
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beneficial  in  their  nature,  and  ought  to  be  liberally  expounded. 
We  agree  that  such  laws  should  be  cons^rue(i  in  such  manner 
as  shall  further  the  object  intended  to  be  attained,  and  as  will 
include  within  the  exemption  all  things  coming  within  the 
spirit  of  the  law,  except  where  such  construction  is  contrary 
to  the  evident  meaning  of  the  statute,  or  (where  the  statute  is 
silent)  of  other  statutes  bearing  upon  the  subject.  But  read- 
ing our  homestead  law  in  connection  with  Section  690  of  the 
Code  of  Civil  Procedure,  it  seems  clear  that  the  Legislature 
intended  that  the  whole  crop  of  grain  raised  upon  a  home- 
stead farm,  without  reference  to  its  quantity,  should  not  be 
exempt  from  execution.  The  third  subdivision  of  the  section 
of  the  Code  of  Civil  Procedure  referred  to  reads:  "  The  farm- 
ing utensils  or  implements  of  husbandry  of  the  judgment 
debtor ;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their 
harness ;  one  cart  or  wagon,  and  food  for  such  oxen,  horses,  or 
mules  for  one  month ;  also,  all  seed,  grain,  or  vegetables  actu- 
ally provided,  reserved,  or  on  hand  for  the  purpose  of  plant- 
ing or  sowing  at  any  time  within  the  ensuing  six  months,  not 
exceeding  in  value  the  sum  of  two  hundred  dollars,  and 
seventy-live  bee-hives,  and  one  horse  and  vehicle  belonging  to 
any  person  who  is  maimed  or  crippled,  and  the  same  is  neces- 
sary in  his  business." 

It  would  be  giving  a  strained  interpretation  of  the  language 
of  the  foregoing  to  say  it  was  intended,  in  addition  to  all  the 
crop  grown  upon  the  homestead,  that  the  debtor  should  be 
secured  seed-grain  to  the  value  of  two  hundred  dollars.  It  is 
obvious  it  is  meant  that  only  grain  to  that  amount  shall  be 
exempt.  It  does  not  appear  that  the  statutes  of  Georgia,  un- 
der which  Marshcdl  v.  Cook,  46  Qa.  302,  was  decided,  were 
like  ours. 

Judgment  reversed. 

Boss  and  McEee,  JJ.,  concurred. 
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[No.  8»429.— Department  Two.] 
December  18»  1882. 

THE  FARMERS'  CO-OPERATIVE  UNION  v.  M.  S. 
THRESHER,  Tax  Collector  op  the  County  op 
San  Joaquin. 

PowzB  OF  Leoislaturx  as  to  Wbcts  or  PRomBmoN.— The  Legisktaie 
can  not  extend  or  enlarge  the  office  of  the  writ  of  prohibition  so  as  to 
include  ministerial  functions. 

Id.— CONSTITUnOHAL    PrOVISIOMS  A8  to    SoTEBIOB  Ck>nBTS    SaMB  IV  THIS 

Respect  as  thosb  Relating  to  Sufbemb  Court.— There  is  no  dis- 
tinction in  this  regard  in  the  proyisions  of  the  CJonstitution  relating  to 
the  Supreme  Court  and  those  relating  to  the  Snperior  Court. 

Appeal  by  plaintiff  from  judgment  of  the  Superior  Court 
of  the  County  of  San  Joaquia    Paterson,  J. 

Petition  for  writ  of  prohibition.  The  petition  shows:  The 
petitioner  is  a  corporation  engaged  in  the  warehouse  business 
at  Stockton,  in  this  State.  On  the  first  Monday  of  March, 
1881,  it  was  the  owner  of  certain  real  and  personal  property, 
and  also  had  certain  wheat*  barley,  etc.,  in  its  warehouses 
upon  storage;  the  property  so  on  storage  had  been  received 
from  various  persons,  to  each  of  whom  the  petitioner  had  is- 
sued a  warehouse  receipt  for  the  grain  by  him  stored,  which 
receipts  were  transferable,  and  carried  the  ownership  of  the 
property  represented  thereby.  In  the  early  part  of  said 
month  of  March,  the  Assessor  of  San  Joaquin  County  pre- 
sented to  petitioner  a  blank  form  of  a  statement,  or  "as- 
sessment list,"  with  directions  that  it  fill  out  and  return  the 
same  on  or  before  the  thirtieth  day  of  that  month.  Pursu- 
ant to  this  request  the  corporation,  by  its  Secretary,  made 
out,  verified,  and  returned  to  the  Assessor  said  list,  contain- 
ing a  statement  of  all  its  property,  real  and  personal,  by  it 
owned  on  said  first  Monday  in  March,  and  to  which  the  As- 
sessor gave  the  value  of  thirty-three  thousand  two  hundred 
and  ninety-five  dollars  At  the  request  of  said  Assessor,  it 
made  a  further  statement  that  there  were  certain  lots  of 
wheat,  barley,  rye,  and  beans  in  its  warehouse  on  said  first 
Monday,  giving  the  amounts  thereof,  and  which  had  been 
left  there  on  storage  by  various  persons,  to  whom  transfer- 
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able  receipts  liad  been  given  for  each  lot  separately,  and  that 
it  could  not  tell  who  then  owned  any  of  said  property,  or 
what  was  its  value,  and  that  it  did  not'  own  or  claim 
any  part  of  said  property;  and  then  requested  said  As- 
sessor that  if  he  proposed  to  assess  any  of  said  property 
to  it,  that  he  would  assess  the  same  to  it  as  bailee,  that 
it  might  have  its  remedy  against  the  owners  for  taxes 
paid  thereon.  The  Assessor  refused  to  make  the  assess- 
ment to  it  as  bailee,  and  arbitrarily  entered  an  assess- 
ment against  it  for  the  propei*ty,  valued  at  two  hundred  and 
ninety-nine  thousand  six  hundred  and  thirty-four  dollars, 
and  upon  which  the  tax  amounted  to  three  thousand  eight 
hundred  and  ninety-five  dollars  and  twenty-four  cents.  The 
property  was  all  assessed  to  petitioner  individually,  and  not 
as  bailee  or  trustee,  etc.,  and  constituted  but  one  assess- 
ment; but  on  the  assessment  roll  the  assessor  entered  the 
following  remark  opposite  the  property  held  on  storage, 
viz.:  "The  grain  herein  assessed  to  the  Farmers'  Co-oper- 
ative Union  was  in  their  possession  on  the  first  Monday 
of  March,  at  twelve  o'clock  M.,  A.  D.  1881,  and  they,  the 
said  Farmers'  Co-operative  Union,  refused  to  give  any 
information  in  regard  to  the  ownership  thereof  or  by 
whom  it  was  stored."  When  the  time  arrived  for  paying 
the  taxes  of  1881,  petitioner  tendered  the  amount  of  taxes 
assessed  upon  its  property,  which  the  Collector  refused  to 
receive;  whereupon  the  petitioner  instituted  this  proceeding 
to  prohibit  a  sale  of  its  property  for  the  tax  alleged  to  be 
illegal.  The  application  for  a  writ  in  the  Court  below  was 
denied,  on  the  ground  that  the  Court  had  no  jurisdiction  to 
grant  the  writ,  and  a  general  demurrer  to  the  petition  was 
sustained. 

F.  T.  Baldwin  and  PUUlmry  &  Tiiua,  for  Appellant. 

We  submit  that  this  is  a  proper  case  for  the  writ  to  issue. 
By  Section  5  of  Article  vi.  of  the  new  Constitution,  it  is 
provided  that  the  Superior  Court  shall  have  original  juris- 
diction of  "all  such  special  cases  and  proceedings  as  are  not 
otherwise  provided  for."  There  was  no  such  provision  in  the 
old  Constitution.  The  Legislature  of  1881,  following  this 
provision  of  the  new  Constitution,  amended  Section  1102  of 

Digitized  by  VjOOQIC 


Dec  1882.]      Farmebs'  Union  v.  Thresher.  409 

the  Ck)de  of  Civil  Procedure  so  as  to  permit  the  writ  to  run 
against  a  person  exercising  ministerial  as  well  as  judicial 
functions.  There  is  nothing,  as  we  understand  them,  in  the 
cases  of  Spring  Valley  Water  Works  v.  San  Franciaco,  62 
Cal.  11 1 ;  Mav/rer  v.  Mitchdl,  53  id.  289;  and  Camron  v.  Ken- 
field,  57  id.  550,  which  militates  against  our  position  that  the 
writ  will  lie  from  the  Superior  Court  to  restrain  a  hoard  or 
officer,  whether  exercising  judicial  or .  ministerial  f unctiona 
There  can  he  no  question  that  the  Legislature  intended  to 
confer  on  the  Superior  Court  by  its  amendment  to  Section 
1102,  before  cited,  the  power  invoked  by  the  petitioner  in 
this  case.  We  insist  that  under  this  clause  of  the  new  Con- 
stitution, authorizing  it  to  confer  upon  the  Superior  Court 
jurisdiction  of  all  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for,  the  Legislature  had  the  power  to 
confer  such  jurisdiction  upon  that  Court  in  a  case  like  the 
one  at  bar,  and  the  mode  or  manner  of  conferring  it,  whether 
by  extending  the  scope  of  the  writ  of  prohibition,  or  provid- 
ing a  new  or  different  form  of  proceeding,  was  a  matter  en- 
tirely  within  the  discretion  of  that  body. 

J.  C.  Campbell,  for  Respondeni 

Prohibition  is  not  the  proper  remedy  for  alleged  illegal 
taxation.  {Savings  and  Loan  Society  v.  Anslin,  46  Cal.  455- 
459 ;  HoughUm  v.  Austin,  47  id.  651;  Bucknall  v.  Story,  36 
id.  67 ;  (7.  P.  JB.  JR.  v.  Corcoran,  48  id.  65 ;  Smith  v.  Commde- 
eionera  of  Leavenworth,  9  Eans.  300 ;  State  Railroad  Taa 
Cases,  92  U.  S.  606 ;  Lincoln  v.  City  of  Worcester,  8  Cush.  55; 
Howe  V.  City  of  Boston,  7  id.  277.)  In  Brewer  v.  City  of 
Springfield,  97  Mass.  152,  the  Court  say  that  the  taxpayer 
suffers  no  wrong  until  he  pays  the  tax ;  and  if  it  be  illegal^ 
he  can  recover  it  back.  An  action  for  the  recovery  of  money 
paid  under  protest,  is  the  remedy  prescribed  in  the  State  of 
California  for  illegal  taxation.  {Meek  v.  McClure,  49  Cal. 
628 ;  Banlc  of  Mendocino  v.  Chalfant,  51  id.  369 ;  Smith  v. 
Farrelly,  52  id.  80 ;  Banlc  of  Sanla  Rosa  v.  Chalfant,  52  id, 
170 ;  De  Fremery  v.  Avstin,  63  id.  380.)  The  writ  of  prohi- 
bition will  not  run  to  a  Tax  Collector,  for  the  reason  that  he 
is  a  ministerial  and  not  a  judicial  officer.  The  writ  of  prohi- 
bition will  not  issue  to  prevent  a  ministerial  officer  from  per- 
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forming  acts  ministeriaL  {Cam/ron  v.  Kenfield,  57  id.  550 ; 
Mav/rer  v.  Mitchell,  53  id.  289 ;  Spring  Valley  Water  Works 
V.  San  Framdaco,  52  id.  111.) 

The  petitioner,  in  his  able  brief,  attempts  to  avoid  the  effect 
of  the  decision  in  the  case  of  Cararon  v.  Kenjidd,  upon  the 
ground  that  the  Legislature  have  the  power  under  the  Con- 
stitution to  enlarge  the  jurisdiction  of  the  Superior  Court. 

We  can  not  see,  from  reading  the  Constitution,  where  any 
power  is  given  the  Legislature  to  enlarge  the  jurisdiction  of 
the  Superior  Courts  that  has  not  been  given  the  same  body 
to  enlarge  the  jurisdiction  of  the  Supreme  Court.  But  it  is 
not. a  question  of  the  jurisdiction  of  the  Courts,  but  a  ques- 
tion of  enlarging  the  oflSce  of  the  writ  of  prohibition.  Sec- 
tion 5,  Article  vi.,  of  the  Constitution  gives  the  Supreme  Court 
juiisdiction  to  issue  writs  of  prohibition.  Section  6  of  the 
same  article  gives  the  Superior  Court  the  same  jurisdiction. 
It  can  be  readily  seen,  by  comparing  the  two  sections,  that 
both  Courts  have  the  same  jurisdiction  in  regard  to  writs  of 
prohibition.  And  the  Legislature,  in  their  amendment  to 
Section  1102  of  the  Code  of  Civil  Procedure,  did  not  attempt 
to  enlarge  the  jurisdiction  of  either  of  the  Courts ;  but  they 
did  attempt  to  enlarge  the  province  of  the  writ  of  prohibi- 
tion ;  and  that,  we  submit,  under  the  decisions  of  our  own 
State,  can  not  be  done.  And  the  decision  in  Camron  v.  Ken" 
field  is  as  applicable  to  writs  issued  from  the  Superior  Courts 
as  it  is  to  writs  issued  from  the  Supreme  Couri  Hence  we 
submit  that  the  judgment  should  be  affirmed. 

The  Court: 

This  case  is  within  the  principle  decided  in  Camron  t. 
Kemfi^ld,  57  Cal.  550,  in  which  it  was  held  that  the  Legislature 
could  not  enlarge  or  extend  the  office  of  the  writ  of  prohibi- 
tion so  as  to  include  ministerial  functions.  We  perceive  no 
distinction,  in  this  regard,  in  the  provisions  of  the  Constitu- 
tion relating  to  the  Supreme  Court  and  the  Superior  Courts. 

The  judgment  and  orders  appealed  from  are  affirmed. 
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[No.  10,746.— In  Bank.] 
December  20,  1882. 

THE  PEOPLE  V.  MARTIN  MITCHELL. 

IhuAi/— Statement  of  Evidence  by  Ck)UN8SL— Irbeoulabitt.— In  hiB  doe- 
ing  argnroent  to  the  jury  the  Diatrict  Attorney  was  permitted  by  the 
Court,  notwithstanding  the  objection  and  exception  of  defendant,  to 
aver,  and  argue  from,  the  existence  of  facta  as  to  which  no  evidence  had 
been  offered  or  introduced. 
ffuld:  For  counsel  to  state  facts  not  proven  or  sought  to  be  proven  is,  in 
effect,  to  pUce  unsworn  evidence  before  the  jury,  and  when  improper 
evidence  is  admitted  without  objection  on  one  side,  this  will  not  author- 
ize improper  evidence  on  the  other.  It  is  error  sufficient  to  reverse  a 
judgment  for  counsel,  against  objection,  to  state  facts  pertinent  to  the 
issue  and  not  in  evidence,  or  to  assume,  arguendo^  such  facts  to  be  in  the 
case  when  they  are  not. 

Id.— Id.— Id.— Case  DxtfrmouiSHSD.— People  v.  Bamhari,  50  GaL  381,  has 
no  bearing  upon  the  question  now  involved. 

Appeal  from  a  judgment  of  conviction  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  County  of 
Butte.    Hundley,  J. 

Meardon  &  Freer  and  F.  C7.  lAidc^  for  Appellant 

A,  L.  Hart,  Attorney  General,  for  Bespondentw 

McKmsTEY,  J.: 

In  his  closing  argument  tathe  jury  the  District  Attorney 
was  permitted  by  the  Court — ^notwithstanding  the  objection 
and  exception  of  defendant — ^to  aver,  and  argue  from,  the  ex« 
istence  of  facts  as  to  which  no  evidence  had  been  offered  or 
introduced. 

The  impropriety  of  the  statements,  and  apparently  their 
materiality,  were  conceded  by  the  District  Attorney  and  by 
the  Court,  but  the  Court  held  that  the  District  Attorney  was 
justified  in  departing  from  the  testimony,  because  counsel  for 
defendant  had  done  the  same  thing.  If  the  record  showed 
(which  it  does  not)  that  such  statements  had  been  made  by 
counsel  for  defendant,  the  fact  would  not  cure  the  error  of 
the  Court.  The  District  Attorney  might  have  objected  to 
such  statements  on  the  part  of  defendant's  counsel  when  they 
were  made,  or  have  asked  the  Court  specifically  to  charge  the 
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jury  that  they  were  to  be  disregarded  But  to  say  that  be- 
cause an  impropriety  on  the  one  side  has  passed  unrebuked, 
it  ceases  to  be  an  impropriety  when  committed  on  the  other, 
would  lead  to  confusion  worse  confounded.  The  jury  would 
have  the  allegations  of  fact  of  the  respective  counsel  pitted 
against  each  other,  and  the  fate  of  a  defendant  would,  per- 
haps, be  determined,  not  by  the  evidence  in  the  case,  but  by 
the  degree  of.  confidence  which  the  jury  might  repose  in  the 
honesty  or  intelligence — or  both  combined — of  one  or  the 
other  of  the  counsel.  For  counsel  to  state  a  fact  not  proven 
or  sought  to  be  proven,  is,  in  effect,  to  place  unsworn  evi- 
dence before  the  jury;  and  when  improper  evidence  is  ad- 
mitted without  objection  on  the  one  side,  this  will  not  au- 
thorize improper  evidence  on  the  other.  {Donelly  v.  Curran, 
54  Cal.  282.)  Only  sworn  testimony  can  go  to  the  jury. 
(People  V.  Wheeler,  9  Pac.  C.  L.  J.  581,  and  cases  there  cited; 
41  N.  H.  317;  66  Me.  564;  67  N.  Y.  638;  22  Iowa,  504;  49 
Ind.  33, 124;  51  id.  507;  15  Ga.  633;  25  id.  225;  33  Conn. 
471;  75N.  C.  306.) 

In  Brown  v.  Swineford,  44*  Wis.  291,  Ryan,  C.  J.,  said:  "It 
sufficiently  appears  in  the  present  case  that  the  learned  coun- 
sel for  plaintiff  did  not  properly  confine  his  closing  argument 
to  a  reply.  ♦  ♦  *  The  learned  counsel  went  beyond  the 
legitimate  scope  of  all  argument,  by  stating  and  commenting 
on  facts  not  in  evidence."  "  Enough  appears  to  show,  not 
only  that  the  learned  counsel  commented  on  facts  not  in  evi- 
dence, but  in  effect  testified  to  facts  himself."  ♦  ♦  ♦ 
"  The  appellant  took  his  exception*  and  his  counsel  now  sup- 
ports it  by  numerous  cases,  some  of  which  are — so  far  as  they 
go— admirable  discussions  of  professional  ethics,"  etc.  "All 
of  them  support  the  rule  now  adopted  by  this  Court,  that  it 
is  error  sufficient  to  reverse  a  judgment,  for  counsel,  against 
objection,  to  state  facts  pertinent  to  the  issue,  and  not  in  evi- 
dence, or  to  assume  arguendo  such  facts  to  be  in  the  case 
when  they  are  not.  Some  of  the  cases  go  f  urther>  and  reverse 
judgments  for  imputation  by  counsel  of  facts  not  pertinent  to 
the  issue,  but  calculated  to  prejudice  tho  case.  {Tucker  v. 
Henniker,  41  N.  BL  317;  State  v.  Smith,  75  N.  C.  306;  Fer- 
guson V.  Staie,  49  Ind.  33;  Hennies  v.  Vogel,  Sup.  Ct  III  7 
Cent  L.  J.  18."    "  Doubtless  the  Circuit  Court  can,  as  it  did  in 
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this  case  "  (bnt  as  the  Superior  Court  in  the  case,  the  record  of 
which  is  now  before  us,  did  not),  "  charge  the  jury  to  disre- 
gard all  statements  of  fact  not  in  evidence.  But  it  is  not  so 
certain  a  jury  will  do  so,"  etc.  There  are  cases  in  other 
States,  it  is  said,  in  conflict  with  the  rule  above  laid  down. 
But  the  rule  is  supported  by  principle;  in  this  State  by  prec- 
edent, and,  as  we  believe,  by  the  great  weight  of  authority 
everywhere.  People  v.  Barnhart,  59  Cal.  381,  has  no  direct 
bearing  upon  the  question  we  have  been  considering.  In  that 
case  there  was  a  dispute  between  counsel  as  to  the  exact  testi- 
mony of  a  witness.  When  such  a  dispute  arises,  if  the  presiding 
Judge  is  not  prepared  from  his  memory  or  notes  to  settle  it — 
but  is  convinced  that  testimony  was  given  with  respect  to 
the  point  as  to  which  the  dispute  has  arisen — ^he  may  submit 
the  matter  to  the  recollection  of  the  jury.  But,  in  the  case 
now  before  us,  there  was  no  pretense  in  the  Court  below  that 
there  was  any  evidence  tending  to  prove  the  matters  asserted 
to  be  facts  by  the  District  Attorney. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

M0RBIS019:,  C.  J.,  and  'Boss,  Shabpstein,  and  Myhick,  JJ., 
concurred. 


[No.  8^46S.~I>epartment  Twa] 
December  20,  18S2. 

In  the  Matteb  of  the  ESTATE  OF  H.  LOSHE,  Deceased. 

BuBDEN  or  PaooF  OK  005TBST  OF  Claim  Allowbd  agaiust  Estate — 
Estates  of  Deceased  Psbaons — Contest  of  Claim— Account  of  Execu- 
tor OR  Admin isTBATOBr— Burden  of  Proof— Evidence. — Under  Section 
1497,  C.  C.  P.,  a  claim  which  has  been  duly  allowed,  approved,  and 
filed  against  the  estate  of  a  decedent  is  ranked  among  the  ad^uowledged 
debts  of  the  estate,  to  be  paid  in  due  coarse  of  administration,  and  in 
the  event  thereafter  of  a  contest  as  to  such  claim  arising  in  the  course  of 
administration,  the  burden  of  proof  is  on  the  contestant  of  such  claim. 

Appeal  by  the  claimant,  John  Ziegenbein,  from  the  order 
or  judgment  of  the  Superior  Court  of  the  County  of  Placer, 
disallowing  his  claim,  and  also  from  the  order  of  said  Court 
denying  a  motion  for  a  new  trial.    Mtbes,  J. 
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Contest  of  a  claim  on  settlement  of  account  of  executor. 
The  facts  are  stated  in  the  opinion  of  the  Court. 

Jo  Hamilton,  for  Appellant. 

The  claim  of  appellant  having  been  allowed,  approved,  and 
filed  against  the  estate,  had  the  force  and  effect  of  a  judgment. 
(Deck's  Estate  v.  Gherke,  6  Cal.  667;  Beckett  v.  Selover,  7  id. 
228;  Estate  of  Schroeder,  46  id.  319;  EstaU  of  McKinley,  49 
id.  154.)  Having  the  force  and  effect  of  a  judgment,  all  the 
presumptions  are  in  favor  of  its  validity.  (Estate  ofSchroeder, 
46  id.  319;  Hillehrant  v.  Burton,  17  Tex.  138.)  In  com- 
polling  the  claimant  to  assume  the  affirmative  on  the  contest^ 
the  Court  below,  therefore,  committed  an  error. 

C7.  A.  &  C.  TvMle,  for  Respondents. 

At  the  hearing,  the  Court  held  that  the  affirmative  of  the 
issue  lay  with  Ziegenbein,  the  creditor  whose  claim  was  con- 
tested, and  this  is  assigned  as  error.  We  maintain  the  Court 
was  correct.  When  a  claim  is  allowed,  the  executor  can  not 
afterwards  contest  it.  (Estate  of  McKinley,  49  Cal.  152.)  K 
an  executor  rejects  a  claim,  the  claimant  must  sue.  He  then 
holds  the  affirmative  of  the  issue.  In  other  words,  the  one 
who  presents  a  claim  for  allowance,  if  it  is  contested,  must 
first  offer  testimony  to  show  that  it  is  correct.  Is  the  case 
changed  when  the  executor  allows  the  claim,  and  so  reports 
it  in  his  account,  and  the  other  creditors  then  contest  it  ?  To 
say  that  the  contesting  creditors  hold  the  affirmative  is,  in 
effect,  asking  them  to  prove  a  negative.  The  issue  is  this : 
Z.,  one  creditor,  alleges  that  the  estate  owes  him  eighteen 
thousand  dollars,  and  G.,  another  creditor,  says  the  estate 
does  not  owe  him.  Certainly,  if  Z.  docs  not  prove  his  claim 
it  can  not  be  allowed 

Jjet  us  assume  that  the  contesting  creditor  holds  the  affirm^ 
ative.  The  case  is  called  for  trial,  and  the  contesting  creditor 
says  he  has  no  tc^stimony  to  offer.  Must  judgment  go  for  the 
claimant  without  proof  ?  In  any  other  case,  if  the  one  alleg- 
ing a  fact  offers  no  testimony,  he  is  nonsuited.  We  can  not 
see  that  the  alL/wunce  of  the  claim  by  the  executor  alters  the 
case.  His  alloAvance  does  not  bind  the  other  creditors,  if  they 
choose  to  content     (C.  C.  P.,  §  1635.) 
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Mybick,  J.: 

In  due  time  J.  Ziegenbein  presented  in  due  form  to  the 
executor  a  claim  against  the  above  estate  for  $18,628.35. 
The  executor  indorsed  upon  the  claim  his  allowance  thereof 
at  the  sum  of  $18,548.35,  rejecting  an  item  of  $80.  The 
Judge  of  the  Superior  Court  indorsed  on  the  claim  his  ap- 
proval of  the  allowance  of  the  executor.  The  executor  hav- 
ing filed  his  account  and  report  of  his  administration,  A.  H. 
Grates  and  others,  creditors  of  the  estate,  contested  the  ac- 
count, and  excepted  thereto,  especially  the  claim  of  Ziegen- 
bein, and  stated  in  writing  their  grounds  of  contest  A  day 
for  hearing  the  contest  was  set.  At  the  hearing,  the  Judge 
of  the  Court  below  "ruled  that  the  affirmative  of  the  issue 
lay  with  the  parties  who  sought  to  sustain  the  report  of  the 
executor." 

This  ruling  was  error.  Section  1497,  C.  C.  P.,  declares  that 
a  claim  allowed  and  approved,  and  filed,  shall  be  "ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in 
due  course  of  administration."  When  a  claim,  in  the  course 
of  allowance  and  approval,  reaches  the  point  that  it  is  to  rank 
among  the  acknowledged  debts  of  the  estate,  we  apprehend 
that  the  claimant  may  rest  on  that  point  until  he  be  attacked. 

There  are  at  least  two  points  in  the  administration  of  an 
estate  at  which  an  approved  claim  may  be  contested,  viz.,  when 
application  is  made  for  the  sale  of  property  (C.  C.  P.,§  1540), 
and  when  an  account  is  rendered  for  settlement  (id.,  §  1636); 
but,  in  making  the  contest,  the  contestant  has  the  affirm- 
ative, and  must  show  cause.  It  is  not  necessary  to  consider 
how  far  the  allowance  and  approval  of  a  claim  resemble  or 
give  the  effect  of  a  judgment;  it  is  sufficient  to  say  that  such 
a  claim  is  to  "rank  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course.''  If  it  be  an  acknowledged 
debt,  it  is  good  until  cause  be  shown. 

Orders  reversed  and  cause  remanded  for  further  proceed- 
ings. 

Shabpstein,  J.,  and  Morrison,  C.  J.,  concurred. 
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[No.  7,411.— Department  One.] 
Deoember  20,  1882. 

THE  MECHANICS'  FOUNDRY  OF  SAN  FRANCISCO 
V.  JOSEPH  E.  RTALK 

IWJUHCTION  AGAINST  REPEATED  TRESPASSES— EQlHTT—lNJUKCnON— TRES- 
PASS—PLEADING — ^Action  por  an  Injunction. — ^The  complaint  charges 
that  the  defendant  "is  a  stockholder  in  said  corporation  (plaintiff),  and 
was,  up  to  July  23, 1879,  an  employee  engaged  in  working  in  the  foandry 
or  shop  of  the  plaintiff.  That  on  said  date,  for  good  cause,  defendant 
was  dismissed  from  plaintiff's  employ;  that  thongfa  thus  discharged,  he 
has  ever  since  said  date  come  daily  to  pLuntiff^s  shop  or  foandry  and  in- 
sisted upon  occupying  his  place  as  an  employee  of  said  plaintiff*,  and 
threatens  to  continue  daily  so  to  do.  That  there  is  a  certain  part  of  said 
foundry  known  as  a  bench  and  floor,  whereon  the  said  Ryall  formerly 
worked,  and  upon  which  he  still  daily  intrudes,  and  threatens  to  con- 
tinue to  occupy  said  space,  and  to  prevent  any  one  else  from  working 
therein.  That  while  the  said  RyaU  thus  refuses  to  vacate  said  bench 
and  floor,  it  is  impossible  for  said  plaintiff  to  procure  another  workman 
to  occupy  and  work  in  the  said  department  That  the  work  of  said  shop 
is  thus  retarded,  and  the  plaintiff  is  prevented  from  fulfilling  its  con- 
tracts and  Ib  obliged  to  refuse  work,  and  to  lose  the  profits  thereof,  and 
that  if  such  oonduct  is  not  prevented  the  business  of  the  corporation  will 
be  totally  ruined.  That  in  addition  to  the  certainty  of  the  said  corpora- 
tion's ultimate  ruin  by  the  continuation  of  said  acts  and  conduct  of  this 
defendant,  it  has  suffered  damage,  and  will  continue  to  be  damaged  by 
this  defendant's  acts  and  conduct,  at  the  rate  of  $50  per  week  from  the 
twenty-third  of  July,  a.  d.  1870." 
HM:  The  complaint  does  not  state  facts  sufficient  to  warntnt-  the  inter* 
position  of  a  court  of  equity. 

Appeal  by  defendant  from  the  judgment  of  tbe  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Dainoer- 
FIELD,  J. 

Action  for  injunction.  The  Court  below,  after  trial,  made 
the  following  findings  of  fact : 

1.  That  the  said  Mechanics'  Foundry  of  San  Francisco  is  a 
corporation  duly  incorporated  under  the  laws  of  the  State  of 
California. 

2.  That  the  defendant  was,  prior  to  July  23, 1879,  an  em- 
ployee of  plaintiff,  and  was  for  good  cause  discharged,  on  said 
date,  from  plaintiff's  employ.    That  after  his  discharge,  he 

*  daily  entered  plaintiff's  shop  and  occupied  a  certain  floor  in 
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said  shop  and  prevented  any  other  workman  from  working 
there,  until  restrained  by  injunction  issued  in  this  action. 

3.  That  on  account  of  the  conduct  of  defendant,  it  was 
impossible  for  plaintiff  properly  to  turn  out  work  and  fulfill 
its  contracts,  and  that  the  business  of  plaintiff  was  in  danger 
of  being  ruined,  unless  the  defendant  was  restrained  from 
intruding  into  said  shop. 

4.  That  by  the  conduct  of  defendant,  plaintiff  was  dam- 
aged in  at  least  the  sum  of  ten  dollars,  and  would,  if  defend- 
ant had  not  been  restrained,  have  been  irreparably  damaged 
in  its  busine&s  by  the  acts  of  defendant 

Judgment  was  thereupon  given  against  the  defendant  for 
the  sum  of  ten  dollars  damages,  with  interest  at  seven  per 
cent,  per  annum  from  date  of  judgment  till  paid,  and  for  costs 
of  suit,  and  the  injunction  theretofore  issued  against  him  was 
made  perpetual.  The  appeal  was  taken  on  the  judgment 
roll 

JR.  Percy  Wright,  for  Appellant 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  thereto  should  have  been 
sustained.  At  the  most,  the  facta  alleged  constitute  only  a 
case  of  ordinary  trespass,  for  which  it  is  apparent  from  the 
complaint  that  plaintiff  had  an  adequate  remedy  without  re- 
sort to  a  court  of  equity.  There  is  no  allegation  that  the 
defendant  is  unable  to  respond  in  damages,  and  none  of  the 
allegations  which  are  held  to  be  indispensable  in  order  to 
justify  the  granting  of  an  injunction.  The  complaint  does 
not  disclose  any  equity  whatever.  (Waldron  v.  Joiner,  5- 
CaL  120;  Burnett  v.  Whitesidea,  13  id.  156;  TorrdiTiaon  v. 
Rabio,  16  id.  206 ;  Leach  v.  Day,  27  id.  644 ;  Jerome  v.  Ross^ 
7  Johns.  Ch.  315 ;  S.  C,  11  Am.  Dec.  484;  Hatcher  v.  Hamp- 
ton,  7  0&  49 ;  Catching  v.  Terrell,  10  id.  576 ;  Branton  v. 
Bu8h,  32  id.  671 ;  James  v.  Dixon,  20  Mo.  80;  High  on  In- 
junctions, 2d  ed.,  vol.  1,  pp.  451-465.) 

M.  Eyre,  Jr.,  for  Respondent 

Boss,  J.: 

The  complaint  in  this  case  does  not  state  facts  sufficient  to 
Gal.  Bbps.  LXU— 27  C"n,n,n]o 
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warrant  the  interposition  of  a  court  of  equity.  It  charges 
that  the  defendant  "is  a  stockholder  in  said  corporation 
(plaintiff ),  and  was,  up  to  July  23, 1879,  an  employee  engaged 
in  working  in  the  foundry  or  shop  of  the  plaintiff.  That  on 
:said  date,  for  good  cause,  defendant  was  dismissed  from  plaint* 
iff 's  employ;  that  though  thus  discharged,  he  has,  ever  since 
said  date,  come  daily  to  plaintiff's  shop  or  foundry,  and  in- 
sisted upon  occupying  his  place  as  an  employee  of  said  plaint- 
iff, and  threatens  to  continue  daily  so  to  do.  That  there  is  a 
certain  part  of  said  foundry  known  as  a  bench  and  floor, 
whereon  the  said  Ryall  formerly  worked,  and  upon  which  he 
still  daily  intrudes,  and  threatens  to  continue  to  occupy  said 
space,  and  to  prevent  any  one  else  from  working  therein. 
That  while  the  said  Byall  thus  refuses  to  vacate  said  bench 
and  floor,  it  is  impossible  for  said  plaintiff  to  procure  another 
workman  to  occupy  and  work  in  said  department.  That  the 
work  of  said  shop  is  thus  retarded,  and  the  plaintiff  is  pre* 
vented  from  fulfilling  its  contracts,  and  is  obliged  to  refuse 
work  and  to  lose  the  profits  thereof,  and  that  if  such  conduct 
is  not  prevented  the  business  of  the  corporation  will  be  to- 
tally ruined.  That  in  addition  to  the  certainty  of  the  said 
corporation's  ultimate  ruin  by  the  continuation  of  said  acts 
and  conduct  of  this  defendant,  it  has  suffered  damage,  and 
will  continue  to  be  damaged  by  this  defendant's  acts  and  con- 
duct, at  the  rate  of  fifty  dollars  per  week  from  the  twenty- 
third  of  July,  A.  D.  1879.'* 

It  is  only  by  inference  that  the  complaint  charges  the  de- 
fendant with  the  commission  of  a  trespass.  But  even  repeated 
trespasses  are  not  of  themselves  sufficient  to  justify  the  inter- 
ference of  a  court  of  equity  by  injunction.  {Jerome  v.  Rose,  7 
Johns.  Ch.  332;  S.  C,  11  Am.  Dec  484;  Catching  v.  Terrdl,  10 
Ga  676 ;  Thomaa  v.  James,  32  Ala.  725 ;  High  on  Injunctions,  2d 
ed.,  voL  1,  p.  476 ;  Hilliard  on  Injunctions,  3d  ed.,  345.)  There 
is  no  averment  in  the  complaint  in  this  case,  that  the  defend- 
ant is  insolvent;  nor  does  it  appear  therefrom  that  the  wrongs 
complained  of  are  irreparable,  or  destructive  of  the  plaintiff's 
estate  in  its  nature  and  substance ;  nor  that  they  are  not  sus- 
ceptible of  adequate  compensation  in  damages.  And  if  we 
look  at  the  findings  made  after  trial,  we  see  that  up  to  the 
time  of   the  issuance  of  the  restraining  order,  "by   the 
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conduct  of  defendant,  plaintiff  was  damaged  in  at  least  the 
sum  of  lendoUanL" 

The  case,  in  truth,  seems  at  most  to  be  one  of  ordinary  tres- 
pass ;  annoying  it  may  be,  but  one,  nevertheless,  for  which 
the  ordinary  remedies  of  the  law  are  ample. 

Judgment  reversed  and  cause  remanded. 

McEiNSTBY  and  McEee,  JJ.,  concurred 


[No.  S,646.— Department  Two.] 
December  20,  1SS2. 

CAPITAL  SAVINGS  BANK  v.  JOHN  REEL  et  al. 

D18CHABOS  OF  SuBEiT— Pbomissokt  Notb— Patmint— Aooommobation 
Makbr — Dkfbksbs  to  Action  on  Notb — ^Relkask  or  Attachment. — 
Action  upon  a  joint  and  several  promiaeory  note  given  by  the  firm  of  Reel 
&  McGraw,  with  the  defendant  Cave  as  accommodation  maker.  The  de- 
fendant Gave  defended  on  the  gronnd  that  the  note  was  paid  by  Reel  ft 
MoOraw,  and  was  surrendered  to  them,  bat  was  afterwards  retaken  by 
the  plaintiff  from  them,  and  held  by  it,  without  his  (Cavers)  knowledge 
or  consent.    The  jury  found  a  verdict  for  the  defendant  Cave. 

Held:  There  was  evidence  tending  to  prove  the  facta  as  pleaded  by  the  de- 
fendant, and  the  verdict  of  the  jury  would  not  be  disturbed. 
Id. — ^The  defendant  also  pleaded,  as  a  defense  to  the  action,  that  the  plaintiff 
in  the  action  had  attached  sufficient  property  of  Reel  &  McGraw  to  se- 
cure the  payment  of  the  note,  and  had  without  his  knowledge  or  .consent 
released  the  attachment. 

BM:  There  was  evidence  also  tending  to  show  these  facts,  and  that  Cave, 
being  an  accommodation  maker,  should  not,  under  these  circumstances, 
be  injured  by  the  acts  of  the  plaintiff. 

Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of 
the  County  of  Sacramento  denying-  motion  for  a  new  triaL 
Denson,  J. 

Action  on  a  joint  and  several  promissory  note.  The  note 
was  executed  at  the  city  of  Sacramento  by  the  defendants 
John  Beel  and  Peter  McGraw,  as  copartners,  under  firm  name 
of  Reel  &  McGraw,  and  by  the  defendant  J.  B.  Cave,  to  the 
plaintiff,  May  9th,  1878,  for  $2,000,  payable  one  month  after 
date,  with  interest  at  one  per  cent  per  month,  compounding 
monthly.     The  answer  of  the  defendants  Beel  &  McOraw 
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was  stricken  out  by  the  Court,  and  judgment  was  ^ven 
against  them  as  by  default.  Defendant  Cave  answered  sep- 
arately, and  after  denying  all  indebtedness  to  plaintiff,  and 
the  non-payment  of  the  note,  set  up  affirmatively  the  fol* 
lowing  defenses: 

And  for  a  further  defense  this  defendant  avers  that  on  or 
about  the  9th  day  of  May,  A.  D.  1878,  said  defendants  John 
Beel  and  Peter  McGraw,  under  the  firm  name  of  Reel  & 
McGraw,  and  as  co-partners  under  such  firm  name,  were  in- 
debted to  plaintiff  in  the  sum  of  two  thousand  dollars,  for 
and  on  account  of  moneys  before  that  time  had  and  received 
by  them  from  plaintiff,  and  on  that  day  this  defendant  exe- 
cuted said  promissory  note,  with  said  Reel  &  McGraw  as 
surety  thereon,  for  them  to  plaintiff,  and  said  note  was  there- 
i;pon  delivered  to  and  received  by  plaintiff  to  secure  said 
indebtedness,  and  with  notice  and  knowledge  by  plaintiff 
that  this  defendant  executed  the  same  as  surety  for  said 
Reel  Jz;  McGraw,  and  in  no  other  way. 

That  prior  to  the  maturity  of  said  note  thid  defendant 
notified  said  plaintiff  that  if  said  note  was  not  paid  at  the 
maturity  thereof  by  said  Reel  &  McGraw,  to  proceed,  without 
delay,  to  collect  the  same. 

That  on  or  about  the  3d  day  of  August,  1878,  plaintiff  was 
wrongfully  and  without'  right  in  the  possession  of  said  note, 
and  then  claimed  and  pretended  that  the  same  had  not  been 
paid,  whereupon  this  defendant  requested  plaintiff  to  bring 
an  action  upon  said  note  and  to  sue  out  a  writ  of  attachment 
upon  the  same,  and  under  said  writ  to  levy  upon  and  seize 
certain  property  of  said  Reel  &  McGraw  as  surety,  for  the 
payment  of  any  judgment  which  might  be  recovered  in  such 
action,  whereupon,  on  the  day  last  mentioned,  plaintiff  com- 
menced this  action,  and  on  this  same  day  filed  therein  the 
affidavit  and  undertaking  required  by  law  for  the  issuing  of 
said  writ,  and  afterwards,  on  the  same  day,  such  writ  was 
issued  in  due  form  out  of  this  Court  and  delivered  to  the 
Sheriff  of  said  county,  and  on  the  same  day,  under  and  by 
virtue  of  said  writ,  said  Sheriff  levied  upon  and  seized  a  large 
amount  of  personal  property,  which  then  was  in  the  pos- 
session of  and  belonged  to  said  Reel  &  McGraw,  and  was  of 
the  value  of  four  thousand  .dollars,  and  was  more  than  suffi- 


Dec.  1882.]      Capital  Savings  Bank  v.  Beel.  421 

cieut  to  satisfy  plaintiff's  said  demand,  together  with  all  the 
costs  of  this  action,  and  the  costs  and  expenses  of  taking  and 
keeping  said  personal  property  under  said  attachment. 

That  afterwards,  to  wit,  on  the  fifth  day  of  August,  1879, 
plaintiff,  without  cause  and  without  notice  to  this  defendant, 
^d  without  his  knowledge  or  consent,  voluntarily  released 
said  property  from  said  attachment,  and  caused  the  same  to 
be  delivered  to  other  creditors  of  said  Eeel  &  McGraw. 

That  prior  to  the  aforesaid  release  of  said  property  from 
said  attachment,  said  Beel  &  McQraw  had  become  insolvent 
and  wholly  unable  to  pay  any  judgment  which  might  have 
been  or  may  be  recovered  in  this  action.  That  said  Reel  & 
McGraw  ever  since  that  time  have  been  and  now  are  insolvr 
ent,  and  have  no  property  liable  to  be  taken  under  execution. 

This  answer  is  made  upon  information  and  belief  as  to 
payment  of  said  note  and  the  levy  and  release  of  said  attach- 
ment 

That  this  defendant  had  no  notice  or  knowledge  of  such 
release  of  said  property  until  the  thirtieth  day  of  January, 
1880,  at  which  time  said  writ  of  attachment  was  returned  by 
said  Sheriff  and  filed  in  this  Court  Wherefore  defendant 
prays  judgment  and  costs. 

As  between  the  plaintiff  and  the  defendant  Cave,  the  action 
was  tried  with  a  jury,  who  returned  a  verdict  for  the  defend- 
ant The  evidence  was  conflicting,  but  there  was  evidence 
given  tending  to  show  the  following  facts: 

Defendant  Cave  was  surety,  though  appearing  as  principal, 
and  this  fact  was  known  to  plaintiff.  The  day  after  the  note 
was  signed.  Cave  called  on  the  President  of  the  bank  (Mr. 
Carey,  who  personally  transacted  the  whole  business),  and 
told  him  he  was  sorry  he  bad  "gone  on  the  note,"  and  asked 
plaintiff  to  make  Beel  &  McGraw  pay  the  note  at  maturity, 
and  plaintiff  then  promisedyto  do  so.  During  the  running  of 
the  note,  Beel  &  McGraw  accumulated  at  the  bank  one  thou- 
sand seven  hundred  dollars,  and  had  that  amount  on  deposit 
to  their  credit  at  the  maturity  of  the  note,  at  which  time  Mc- 
Graw called  at  the  bank  and  informed  the  President  that  he 
came  to  pay  the  note. ,  This  wa^s  in  the  President's  office  in 
the  bank.  The  President  stepped  into  the  bank  and  exam- 
ined Beel  &  McGraw's  account;  went  to  his  account,  saw  how 
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it  stood,  and  said,  ''All  right."  The  President  then  famished 
McGraw  with  a  blank  check  for  the  amonnt,  and  directed 
him  to  fill  it  out,  which  was  done.  The  check  was  delivered 
to  the  President  by  McGraw,  and  the  note  was  delivered  to 
McGraw  by  the  President  As  McGraw  was  abont  leaving 
the  office  he  remarked  to  Carey  that  he  ''had  bought  a  lot  o{ 
wheat,  and  shotQd  need  money  the  following  week."  To 
which  Carey  replied,  "  Well,  all  right,  but  you  leave  Unde 
Brad's  note,  and  you  can  draw  what  money- you  require;'* 
and  thereupon  the  note  was  returned  to  Carey,  and  the  check 
was  destroyed.  This  last  transaction  was  without  the  consent 
or  knowledge  of  "Uncle  Brad"  (the  name  by  which  defendant 
Cave  was  familiarly  known).  Plaintiff  then  allowed  Reel  & 
McGraw  to  overdraw  their  account,  from  time  to  time,  until 
they  failed,  on  the  twentieth  day  of  July,  when  they  were 
indebted  to  the  bank  in  an  amount  exceeding  S2,000.  The 
note  was  given  in  the  first  instance  to  secure  the  bank  upon 
an  acceptance  of  a  draft  upon  Reel  &  McGraw  for  $2,000. 
At  the  time  the  note  matured,  this  acceptance  had  been  paid, 
and  Reel  &  McGraw  had,  as  before  stated,  $1,700  on  deposit 
to  their  credit,  and  the  bank  was  willing  that  he  should  then 
overdraw  enough  to  pay  the  Cave  nota  At  or  immediately 
after  the  failure,  the  bank  attached .  sufficient  property  of 
Reel  &D  McGraw  to  satisfy  all  its  demands.  The  property 
attached  was  merchandise,  book  accounts,  notes,  and  cash,  of 
the  cash  value  of  $21,000.  There  were  two  attachments, 
amounting  to  $6,000,  ahead  of  the  bank  attachment.  The 
attorney  for  the  bank  afterwards,  without  the  consent  or 
knowledge  of  defendant,  released  the  attachment  in  favor  of 
Pritchard,  the  first  attaching  creditor,  who  had  also,  on  the 
twenty-fifth  of  July,  taken  an  assignment  from  Reel  &  Mc« 
Graw  of  all  their  property  for  the  benefit  of  creditors.  Cave 
had  no  notice  of  the  release  of  sai|L  attachment  until  the  thir- 
tieth day  of  January,  1880,  when  the  Sheriff  made  return  of 
his  proceedings.  Pritchard's  attachment  was  on  the  twen- 
tieth July,  Wilcoxson  &  Farris*  attachment  was  on  the 
twenty-second  July,  the  assignment  to  -Pritchard  was  on 
twenty-fourth  July,  and  plaintiff's  attachment  was  on  third 
August 
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George  E.  Bates,  for  Appellant 

The  note  sued  on  was  never  paid.  There  is  no  contrary 
evidenca  No  money  was  ever  deposited  with  plaintiff  for 
the  purpose  of  paying  this  note.  Even  if  Cave  was  surety 
to  the  bank  (which  we  deny),  he  would  not  be  released  from 
liability  on  this  note  by  principal  debtors  having  sufficient 
money  on  deposit  with  the  bank  to  pay  this  debt  (Brandt 
on  Suretyship  and  Guaranty,  §  376 ;  Hunger  on  Application 
of  Payments,  76,  and  following;  Clark  v.  Sidder,  21  Am. 
Bep.  606 ;  Dawson  v.  Eeal  EstaU  BaTik,  6  Ark.  283;  No- 
tional  Bank  of  Newburgh  v.  Smith,  66  N.  Y.  271;  Martin  v. 
Mechanics*  Bank,  6  Harris  &  Johnson,  235.) 

The  defendant  Cave  was  not  surety  as  to  plaintiff,  and  his 
answer  does  not  aver  that  plaintiff  consented  to  deal  with 
him  in  that  capacity.  The  admission  of  his  suretyship  can 
not  be  construed  to  be  broader  than  the  averments  of  his 
answer.  Both  show  only  that  he  was  "  surety  for  Reel  & 
McGraw,"  but  fail  to  show  that  he  was  not  principal  as  to 
plaintiff.  (Farmers'  NaiioTud  Gold  Bank  v.  Stover,  9  P.  C. 
1l  J.  306;  Harlan  v.  Ely,  55  CaL  340;  Dave  v.  Corduan, 
24  id.  165.)  The  defendant  Cave,  even  if  surety,  was  not 
released  from  liability  by  any  act  of  plaintiff  Cave  has 
not  shown  that  any  property  of  Beel  &  McQraw  was  at- 
tached, or  that  if  attached  that  its  value  was  sufficient  to 
pay  the  prior  liens  thereon.  A  surety  is  only  released  to  the 
extent  to  which  he  shows  himself  injured  (C.  C,  §  2845; 
Brandt  on  Suretyship,  §  380.)  The  Sheriff's  return  is  the 
only  evidence  offered  to  prove  the  value  of  the  property,  and 
it  is  no  part  of  a  Sheriff's  return,  and  is  no  evidence  of  value. 
The  Sheriff's  return  does  not  show  any  levy  on  the  books, 
accounts,  or  notes;  these  could  be  attached  only  in  one  way. 
(C.  C.  P.,  §  543.)  The  return  upon  a  writ  must  show  that 
everything  necessary  to  a  good  attachment  has  been  done. 
(Charless  v.  Mamey,  1  Mo.  537.) 

L.  S.  Taylor  and  A.  P.  Gcdlin,  for  Respondent 
The  answer  avers  payment  by  Reel  &  McGraw,  and  upon 
this  issue  the  verdict  is  founded  on  sufficient  evidence.    The 
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answer  also  avers  that  Cave  executed  the  note  as  surety,  and 
this  is  found  for  defendant  on  sufficient  evidence. 

The  transaction  at  the  maturity  of  the  note  between  Mc- 
Graw  and  Carey  (outside  of  it  as  a  payment)  exonerates  the 
defendant  under  the  provisions  of  Section  2839  of  the  Civil 
Code.  If  it  was  not  in  fact  a  performance  of  the  principal 
obligation,  it  wias  an  offer  of  such  performance,  coupled  with 
the  present  ability  to  perform.  The  Court  said,  in  Hayes  v. 
Josephiy  26  Cal.  545:  "It  is  true  that  a  tender  by  the  princi- 
pal debtor  does  not  discharge  the  debt,  and  he  is  bound  to 
keep  his  tender  good.  ♦  ♦  ♦  But  there  are  substantial 
reasons  why  a  tender  should  operate  as  a  discharge  of  a  mort* 
gage  or  surety  which  do  not  apply  to  the  debtor  personally." 

The  rule,  since  the  Code,  is  that  the  real  relation  (except  as 
against  innocent  third  persons)  may  be  shown  by  parol  as 
against  the  apparent  relation.  (C.  C,  §  2832.)  In  Harlan  v. 
Ely,  55  Cal.  343  (case  of  a  joint  note),  the  Court  said:  ''It  was 
lent  to  both.  The  character  which  it  was  agreed  should  be 
performed  by  defendant  in  the  transaction  with  plaintiff 
was  that  of  principal  If  plaintiff  had  advanced  his  money 
without  notice  of  the  suretyship,  they  could  have  held  de- 
fendant as  maker.  If  they  had  agreed  to  take  him  as  surety, 
they  could  only  have  held  him  as  such,  although  he  appeared 
as  principal  upon  the  written  instrument.  The  present  is  a 
case  beyond  the  statute,  in  which  the  Cojirt  below  reached 
the  conclusion  that  the  defendant  had  not  appeared  in  dupli- 
cate character  in  his  transaction  with  plaintiff,  but  that  his 
real  and  apparent  relation  to  them  was  the  same." 

In  the  case  at  bar,  the  jury  found  as  a  fact  upon  all  the 
testimony,  that  the  real  relation  between  defendant  and  plaint- 
iff was  that  of  suretyship,  and  not  that  of  principal,  which, 
upon  the  face  of  the  written  instrument,  it  appeared  to  be. 
With  this  relation  found  by  the  verdict,  there  are  a  number  of 
sufficient  facts  found  to  exonerate  the  defendant.  1.  Plaintiff 
agreed  with  defendant  to  make  the  principal  pay  the  note  at 
maturity.  2.  Plaintiff  had  the  power  to  perform  this  agree- 
ment, and  violated  it,  without  any  motive,  other  than  one  ex- 
clusively between  itself  and  Reel  &  McGraw  as  a  customer  of 
its  bank.  3.  It  was  the  duty  of  the  bank  to  apply  the  $1,700  ip 
its  hands  to  the  payment  of  the  note.    "  Where  the  means  of 
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satisfying  the  debt  subsequently  come  into  the  hands  of  the 
creditor,  and  he  does  not  avail  himself  of  such  means,  but 
parts  with  them  without  the  knowledge  or  consent  of  the 
surety,  the  surety  is  discharged,"  is  what  the  Supreme  Court 
said  in  Hayes  v.  Joaephi,  26  CaL  542,  quoting,  in  support,  Baker 
V.  Brigga,  8  Pick.  121;  S.  C,  19  Am.  Dec,  311 ;  Hayes  v.  Ward, 
4  Johns.  Ch.  122;  S.  C,  8  Am,  Dec  554 ;  8  Serg.  &  R  457;  13 
id  157.  Carey's  duty  to  apply  the  $1,700  was  reinforced  by 
his  special  promise  to  Cave.  4.  It  was  the  avowed  purpose  of 
the  principal  to  apply  the  $1,700  to  the  payment  of  the  note, 
and  if  this  purpose  was  not  consummated,  as  we  contend  it 
was,  it  was  thwarted  upon  the  motion  of  plaintiff,  when  he 
said  to  McGraw :  *'  You  leave  Unde  Brad's  note,  and  you  can 
draw  what  money  you  require;"  and  this  was  a  gross  and 'in- 
excusable violation  of  plaintiff's  duty.  (C.  C,  §  2840.)  5.  The 
$1,700  in  cash  in  plaintiff's  hands,  and  its  avowed  willingness 
to  accept  Reel  &  McGraw's  check  for  the  full  amount  due  on 
the  note  (saying  nothing  of  the  acceptance  of  the  check  and 
the  surrender  of  the  note),  was  an  exoneration  of  the  defend- 
ant from  all  liability  as  surety.  6.  The  leaving  of  the  note, 
that  is,  giving  it  back  after  it  had  been  surrendered,  was  in 
pursuance  of  a  new  contract  between  Reel  &  McGraw  and 
plaintiff,  to  which  defendant  was  a  stranger. 

It  is  further  ^^erred  in  the  answer  that  plaintiff  secured 
the  claim  by  attachment  upon  personal  property  more  than 
sufficient  to  satisfy  its  demand,  and  afterwards,  without  de- 
fendant's knowledge  or  consent,  and  to  favor  other  creditors^ 
released  the  attachment    (C.  C,  §§  2840,  2845.) 

The  Court: 

There  was  evidence  tending  to  show  that  the  note  in  suit 
was  paid  by  Reel  &  McGraw  and  surrendered  to  them, 
although  subsequently  retaken  by  the  plaintiff  from  Reel  Ss 
McGraWy  and  held  by  it  without  the  knowledge  or  consent  of 
the  defendant  Cave.  If  the  jury  believed  such  evidence,  not- 
withstanding the  evidence  in  conflict,  the  verdict  was  correct. 
In  such  case  we  will  not  disturb  the  verdict  There  was 
evidence,  also,  tending  to  show  that  the  plaintiff  had  suffi- 
ri^nt  property  of  Reel  &  McGraw  attached  to  secure  the 
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payment  of  the  note,  and  that  the  attachment  was  released 
without  the  knowledge  or  consent  of  the  defendant  Cava 
Cave  bemg  an  accommodation  maker,  should  not,  under  such 
circumstances,  be  injured  by  the  acts  of  plaintiff 
No  error  appearing,  the  order  is  affirmed. 


[No.  6,993.— In  Bank.] 
December  21, 1882. 

JOHN  HILL  V.  p.  A.  FINIQAN. 

PuBOBASx  ^  Pledgee  at  Sale— GoNdBKT  or  Ratitigatioh  bt  Pledgor*— 
A  pledgor  may  consent  to  or  ratify  a  piirchaae,  at  public  auction,  by  the 
pledgee  of  the  property  pledged. 

Id. — Instruction  to  Jury,— In  its  instructions,  the  Court  below,  in  effect, 
told  the  jury  that  Section  3010  of  the  Civil  Code,  which  prohibits  the 
pledgee  from  purchasing  the  property  pledged,  except  by  direct  desling 
with  the  pledgor,  requires  the  direct  dealing  to  precede  the  sale,  to  be 
something  which  chan/i^es  the  form  of  the  original  contract,  and  be  sup- 
ported by  a  consideration. 
Held:  In  each  particular  the  instruction  is  erroneous.  In  the  first  place, 
it  entirely  excludes  the  question  of  ratification;  and  in  the  second  place, 
as  the  statute  was  intended  for  the  protection  of  the  pledgor,  he  may, 
at  the  time  of  the  making  of  the  pledge,  or  at  any  subsequent  time, 
without  changing  the  form  of  the  original  contract,  and  without  con- 
sideration, consent  that  the  pledgee  may  purchase  at  the  sale. 

Id. — ^iNSTRUcnoN  Tending  to  Prejudice  Jury. — (Per  Morrison,  C.  J., 
and  Ross  and  Myrick,  JJ.)  The  Court  below  also  instructed  the  jury 
as  follows:  "The  object  of  the  law  is  for  the  purpose  of  guarding  against 
the  greed  and  rapacity  of  money-lenders,  and  those  who  deal  in  secu- 
rities of  this  character.*'  And  aga^:  '* There  are  many  reasons  why  this 
law  is  a  wholesome  one,  independent  of  the  rapacity  and  greed  of  cred- 
itors." 
Held:  In  view  of  the  circumstances  of  this  case,  these  instructions  were 
manifestly  improper,  as  tending  to  prejudice  the  jury  against  the  defend- 
ant. 

Appeal  by  the  defendant  from  the  judgment  of  the  Dis- 
trict Court  of  the  Fifteenth  Judicial  District  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San  Fran- 
cisco, and  from  an  order  denying  a  motion  for  a  new  trial. 

DWINELLE,  J. 

Action  for  the  conversion  of  a  lot  of  mining  stock  and  jew- 
elry.   The  complaint  of  the  plaintiff,  filed  August  8, 1878,  al- 
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leged:  That  on  the  seventh  day  of  August,  A.  D.  1878,  he  was 
and  still  is  the  owner  of,  and  he  then  was  and  still  is  entitled 
to  the  possession  of,  the  following-described  articles  of  per- 
sonal property,  to  wit:  One  hundred  shares  of  the  capital 
stock  of  the  Sierra  Nevada  Silver  Mining  Company;  one  hun- 
dred shares  of  the  capital  stock  of  the  Caledonia  Silver  Mining 
Company;  fifty  shares  of  the  capital  stock  of  the  Tellow 
Jacket  Silver  Mining  Company;  fifty  shares  of  the  capital 
stock  of  the  Best  and  Belcher  Mining  Company;  fifty  shares 
of  the  capital  stock  of  the  Hale  and  Norcross  Silver  Mining 
Company;  twenty-five  shares  of  the  capital  stock  of  the  Ken- 
tuck  Mining  Company;  two  hundred  shares  of  the  capital 
stock  of  the  Consolidated  Imperial  Mining  Company;  one 
hundred  and  fifty  shares  of  the  capital  stock  of  the  Golden 
Chariot  Mining  Company;  one  gold  pin,  or  brooch,  set  with 
sixteen  diamonds;  one  pair  gold  earrings,  set  with  seven  dia- 
monds each;  one  gold  finger-ring  set  with  nine  diamonds;  one 
gold  cross  set  with  twenty-six  diamonds;  one  gold  cross  set 
with  a  single  diamond;  that  the  defendant  on  the  said  seventh 
day  of  Augubt,  1878,  was  in  the  possession  of  said  property; 
that  on  the  same  day  the  plaintiff  demanded  of  the  defendant 
the  possession  of  the  said  property,  and  the  restoration  of  the 
same  to  him,  but  the  defendant  wrongfully  and  unlawfully 
refused,  and  still  does  wrongfully  and  unlawfully  refuse,  to 
deliver  or  restore  the  same,  or  any  part  thereof,  to  the  plaint- 
iff, and  has  converted  the  same  to  his  own  use,  and  still 
wrongfully  and  unlawfully  withholds  and  detains  the  same 
from  the  plaintiff;  that  said  property  was  on  said  seventh  day 
of  August,  1878,  of  the  value  of  $6,921.25  in  gold  coin.  Where- 
fore plaintiff  demands  judgment  against  the  defendant  for  the 
sum  of  $6,921.25  in  gold  coin,  with  legal  interest  thereon  from 
the  seventh  day  of  August,  1878,  or  in  case  the  said  property 
should  hereafter  increase  in  value,  then  the  highest  market 
value  of  said  property  at  any  time  between  the  said  seventh 
day  of  August,  1878,  and  the  verdict  in  this  action  without 
interest,  besides  his  costs  of  suit,  and  for  sach  further  judgment 
as  to  this  Court  may  seem  meet 

The  defendant,  after  denying  that  the  plaintiff  since  the 
thirteenth  day  of  June,  A.  D.  1878,  ever  was  the  owner,  or 
since  the  fifteenth  day  of  February,  a.  d.  1878,  ever  was  eju- 
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titled  to  the  possession,  of  any  part  of  the  property  described 
in  the  complaint,  and  that  the  defendant  had  converted  the 
property  alleged.  That  heretofore,  and  on  the  fifteenth  day 
of  February,  1878,  at  said  City  and  County  of  San  Francisco, 
said  defendant,  at  the  special  instance  and  request  of  plaint^ 
iff,  loaned  and  advanced  unto  said  plaintiff  the  full  sum  of 
$3,628.50,  in  gold  coin  of  the  United  States,  and  which  sum 
plaintiff  then  and  there  undertook  and  promised  to  repay 
unto  defendant  whenever  requested  so  to  do,  with  interest 
thereon,  in  gold  coin  of  the  United  States;  and  thereupon, 
and  on  said  fifteenth  day  of  February,  1878,  at  said  city  and 
county,  plaintiff  delivered  to  and  deposited  with  defendant^ 
by  way  of  security  for  the  payment  of  said  sum  of  money 
so  loaned  unto  him  by  defendant,  all  and  singular  the  articles 
of  personal  property  mentioned  and  described  in  the  com* 
plaint.  And  said  defendant  then  and  there  received  said 
articles  of  personal  property,  and  held  the  same  by  way  of 
security  for  the  repayment  of  said  sum  of  money  and  inter* 
est  thereon.  That  during  the  time  said  plaintiff  held  said 
articles  of  personal  property  prior  to  the  sale  thereof  herein- 
after mentioned,  it  became  and  was  necessary  for  the  protec- 
tion of  such  security  to  advance  and  pay  various  sums  of 
money,  as  cmd  for  assessments  levied  and  assessed  upon  the 
shares  of  mining  stock  mentioned  in  complaint  and  pledged 
unto  him,  and  said  defendant  did  advance  and  pay  such  as- 
sessments, amounting  to  the  stmi  of  $300.50,  in  said  gold 
coin.  That  thereafter,  and  on  or  about  the  sixth  day  of 
June,  1878,  the  defendant  duly  demanded  of  plaintiff  the 
payment  to  him  of  said  sum  of  money  so  loaned  and  ad- 
vanced, and  the  sums  of  money  as  aforesaid  paid,  laid  out, 
and  expended  by  defendant  for  assessments  upon  said  shares 
of  mining  stocks,  and  interest  upon  said  suma  And  plaint- 
iff neglected  and  refused  to  pay  said  sums,  or  any  part  there- 
of, and  thereupon,  and  on  or  about  said  sixth  day  of  June^ 
1878,  the  defendant  gave  to  plaintiff  actual  notice  that  there- 
after and  on  the  thirteenth  day  of  June,  1878,  at  the  hour  of 
ten  o'clock  in  the  forenoon  of  that  day,  at  the  auction-house 
of  Maurice  Dore  &  Co.,  at  No.  410  Pine  street,  between 
Montgomery  and  Kearny  streets,  in  said  City  and  County 
of  San  Francisco,  he  would,  through  H.  A.  Cobb,  Esq.,  auc- 
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tioneer  of  said  bouse,  offer  and  sell  all  of  said  stock  and 
property  described  in  complaint,  at  public  tfuotion,  for  the 
highest  obtainable  price,  and  out  of  the  proceeds  of  such 
sale  would  pay  the  expenses  thereof,  and  said  debt,  so  far  as 
the  money  obtained  from  the  sale  would  defray  the  same. 
That  such  notice  of  the  time  and  place  at  which  the  prop- 
erty pledged  would  be  sold  was  actually  given  to  and  re- 
ceived by  plaintiff,  at  said  city  and  county,  at  such  reason- 
able time  before  the  sale  as  would  enable  said  pledgor,  to  wit, 
said  plaintiff,  to  attend  thereat  That  thereafter  and  on  said 
thirteenth  day  of  June,  1878,  the  plaintiff  having  failed  and 
neglected  to  pay  said  indebtedness,  or  any  part  thereof,  and 
the  same  being  wholly  due  and  unpaid,  and  amounting  on 
said  day  to  the  sum  of  $4,077.50,  in  gold  coin  of  the  United 
States,  at  said  hour  of  ten  o'clock  in  the  forenoon  of  said 
day,  at  said  auction-house  of  Maurice  Dore  &  C!o.,  said  de- 
fendant, by  and  through  said  H.  A.  Cobb,  Esq.,  auctioneer, 
offered  and  sold  all  the  personal  property  mentioned  and  de- 
scribed in  complaint  and  so  pledged  unto  defendant,  except  as 
hereinafter  stated;  and  that  said  sale  was  made  by  public 
auction  in  the  manner  and  upon  the  notice  to  the  public 
usual  at  the  place  of  sale  in  respect  to  auction  sales  of  sim- 
ilar property,  and  was  for  the  highest  obtainable  price,  and 
at  such  sale  all  said  personal  property  described  in  complaint 
and  so  pledged  unto  defendant,  except  as  hereinafter  stated, 
was  sold  at  public  auction  in  the  manner  and  upon  the  notice 
to  the  public  usual  at  the  place  of  sale  in  respect  to  auction 
sales  of  similar  property,  pursuant  and  according  to  said  no- 
tice, for  the  highest  obtainable  price,  to  wit,  the  sum  of 
$3,123.75;  and  that  after  deducting  the  expenses  of  said  sale, 
to  Trit,  the  sum  of  $25,  there  remained  of  the  proceeds  of 
said  sale,  to  be  applied  upon  the  indebtedness  aforesaid  the 
sum  of  $3,098.75,  which  was  applied  upon  said  indebtedness, 
leaving  a  balance  due  unto  defendant  from  plaintiff  of  the 
sum  of  $978,  and  no  part  of  which  sum  plaintiff  has  paid, 
and  the  same  now  remains  due  and  owing  unto  defendant. 
That  of  said  shares  of  stock  so  pledged  unto  defendant  by 
plaintiff,  the  fifty  shares  of  the  capital  stock  of  the  Golden 
Chariot  Mining  Company  mentioned  in  complaint  had  been 
sold  for  assessment  prior  to  the  delivery  thereof  to  defendant, 
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and  the  same  were  of  no  value  and  were  not  offered  for  sale, 
and  defendant  still  retains  the  same.  That  the  sale  aforesaid 
was  in  all  respects  fairly  and  legally  conducted,  and  the 
pricas  obtained  for  all  of  the  articles  o£  penonal  property  so 
sold  were  the  highest  market  prices  for  said  articles  in  the 
market  at  the  city  and  county  aforesaid  on  the  day  of  said 
sale. 

And  said  defendant,  for  a  further  and  separate  answer, 
herein  alleges  and  shows:  That  heretofore,  and  on  the  fifteenth 
day  of  February,  1878,  at  said  City  and  County  of  San  Fran- 
cisco, said  defendant,  at  the  special  instance  and  request  of 
plaintiff,  loaned  and  advanced  unto  said  plaintiff  the  full  sum 
of  $3,628.50,  in  gold  coin  of  the  United  States,  and  which  sum 
plaintiff  then  and  there  undertook  and  promised  to  repay  unto 
defendant  whenever  requested  so  to  do,  with  interest  thereon, 
in  gold  coin  of  the  United  States;  and  thereupon,  and  on  said 
fifteenth  day  of  February,  1878,  at  said  City  and  County, 
plaintiff  delivered  to  and  deposited  with  defendant,  by  way  of 
security  for  the  payment  of  said  sum  of  money  so  loaned 
unto  him  by  defendant,  all  and  singular  the  articles  of  per- 
sonal property  mentioned  and  described  in  the  complaint,  and 
said  defendant  then  and  there  received  said  articles  of  per- 
sonal property,  and  held  the  same  by  way  of  security  for  the 
repayment  of  said  sum  of  money  and  interest  thereon.  That 
during  the  time  said  plaintiff  held  said  articles  of  personal  prop- 
erty prior  to  the  sale  thereof  hereinafter  mentioned,  it  became 
and  was  necessary  for  the  protection  of  such  security  to  advance 
and  pay  various  sums  of  money  as  and  for  assessments  levied 
and  assessed  upon  the  shares  of  mining  stock  mentioned  in  com- 
plaint and  pledged  unto  him,  and  said  defendant  did  advance 
and  pay  such  assessments,  amounting  to  the  sum  of  $300.50,  in 
said  gold  coin.  That  thereafter,  and  on  or  about  the  sixth  day 
of  Jxme,  1878,  the  defendant  duly  demanded  of  plaintiff  the 
payment  to  him  of  said  sum  of  money  so  loaned  afid  advanced, 
and  the  sums  of  money  as  aforesaid  paid,  laid  out,  and  expended 
by  defendant  for  assessments  upon  said  shares  of  mining  stocks 
and  interest  upon  said  sums.  And  plaintiff  neglected  and 
refused  to  pay  said  sums  or  any  part  thereof,  and  thereupon, 
and  on  or  about  said  sixth  day  of  June,  1878,  the  defendant 
gave  to  plaintiff  actual  notice  that  thereafter,  and  on  the  thir- 
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teenth  day  of  June,  1878,  at  the  hour  of  ten  o'clock  in  the 
forenoon  of  that  day,  at  the  auction-house  of  Maurice  Dore  & 
Co.,  at  No.  410  Fine  street,  between  Montgomery  and  Kearny 
streets,  in  said  City  and  County  of  San  Francisco,  he  would, 
through  H.  A.  Cobb,  Esq.,  auctioneer  of  said  house,  offer  and 
sell  all  of  said  stock  and  property  described  in  complaint,  at 
public  auction,  for  the  highest  obtainable  price,  and  out  of  the 
proceeds  of  such  sale  would  pay  the  expenses  thereof,  and 
said  debt,  so  far  as  the  money  obtained  from  the  sale  would 
defray  the  same.  That  such  notice  of  the  time  and  place  at 
which  the  property  pledged  would  be  sold  was  actually  given 
to  and  received  by  plaintiff  at  said  city  and  county  at  such 
reasonable  time  before  the  sale  as  would  enable  said  pledgor, 
to  wit,  said  plaintiff,  to  attend  thereat,  and  thereupon  said 
plaintiff  agreed  with  defendant  that  said  sale  should  be  made 
at  the  time  and  place  specified  in  said  notice,  and  without 
any  other  or  further  notice  to  the  public  or  to  him  thereof, 
and  agreed  that  the  sale  so  made  should  in  alf  resj^ects  be 
valid  and  binding,  and  waived  any  other  or  further  notice  to 
the  public  or  to  himself  thereof ;  and  thereafter,  and  on  said 
thirteenth  day  of  June,  1878,  the  plaintiff  having  failed  and 
neglected  to  pay  said  indebtedness  or  any  part  thereof,  and  the 
same  being  wholly  due  and  unpaid  and  amounting  on  said  day 
to  the  sum  of  $4,077.50,  in  gold  coin  of  the  United  States,at  said 
hour  of  ten  o'clock  in  the  forenoon  of  said  day,  at  said  auction* 
house  of  Maurice  Dore  &  Co.,  said  defendant,  through  H.  A. 
Cobb,  Esq.,  auctioneer,  offered  and  sold  all  the  personal  prop- 
erty mentioned  and  described  in  the  complaint  and  so  pledged 
unto  defendant,  except  as  hereinafter  stated,  and  that  said 
sale  was  made  by  public  auction,  in  the  manner  usual  at  the 
place  of  sale  in  respect  to  auction  sales  of  similar  property, 
and  was  for  the  highest  obtainable  price,  and  at  such  sale  all 
said  personal  property  described  in  complaint  and  so  pledged 
unto  defendant,  except  as  hereinafter  stated,  was  sold  at 
public  auction,  in  the  manner  usual  at  the  place  of  sale  in 
respect  to  auction  sales  of  similar  property,  pursuant  and 
according  to  said  notice,  for  the  highest  obtainable  price, to  wit, 
the  sum  of  $3,123.75,  and  that  after  deducting  the  expenses  of 
sale,  to  wit,  the  sum  of  $25,  there  remained  of  the  proceeds  of 
said  sale,  to  be  applied  upon  the  indebtedness  aforesaid,  the 
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sum  of  $3,098.75,  which  was  applied  upon  said  indebtedness, 
leaving  a  balance  due  unto  defendant  from  plaintiff  of  the  sum 
of  $978,  and  no  part  of  which  sum  plaintiff  has  paid,  and  the 
same  now  remains  due  and  owing  unto  defendant  That  of 
said  shares  of  stock  so  pledged  unto  defendant  by  plaintiff,  the 
fifty  shares  of  the  capital  stock  of  the  Golden  Chariot  Mining 
Company,  mentioned  in  complaint,  had  been  sold  for  assess* 
ment  prior  to  the  delivery  thereof  to  defendant,  and  the  same 
were  of  no  value  and  were  not  offered  for  sale,  and  defendant 
still  retains  the  same;  that  the  sale  aforesaid  was  in  all 
respects  fairly  and  legally  conducted,  and  the  prices  obtained 
for  all  of  the  articles  of  personal  property  so  sold  were  the 
highest  market  prices  for  said  articles  in  the  market  at  the 
city  and  county  aforesaid,  on  the  day  of  said  sale. 

And  said  defendant,  for  a  further  and  separate  answer 
herein,  alleges  and  shows,  that  heretofore,  and  on  the  fifteenth 
day  of  February,  1878,  at  said  City  and  County  of  San  Fran- 
cisco, said  defendant,  at  the  special  instance  and  request  of 
plaintifi',  loaned  and  advanced  unto  plaintiff  the  full  sum  of 
$3,628.50,  in  gold  coin  of  the  United  States,  and  which  sum 
plaintiff  then  and  there  undertook  and  promised  to  repay 
unto  defendant  whenever  requested  so  to  do,  with  interest 
thereon,  in  gold  coin  of  the  United  States;  and  thereupon^ 
&nd  on  said  fifteenth  day  of  February,  1878,  at  said  city  and 
county,  plaintiff  delivered  to  and  deposited  with  defendant, 
by  way  of  security  for  the  payment  of  said  sum  of  money  so 
loaned  unto  him  by  defendant,  all  and  singular  the  articles  of 
personal  property  mentioned  and  described  in  the  complaint, 
and  said  defendant  then  and  there  received  said  articles  of 
personal  property  and  held  the  same  by  way  of  security  for 
the  repayment  of  said  sum  of  money  and  interest  thereon. 
That  during  the  time  said  plaintiff  held  said  articles  of  per* 
sonal  property  prior  to  the  sale  thereof  hereinafter  mentioned, 
it  became  and  was  necessary  for  the  protection  of  such  se- 
curity to  advance  and  pay  various  sums  of  money  as  and  for 
assessments  levied  and  assessed  upon  the  shares  of  mining 
stock  mentioned  in  complaint  and  pledged  unto  him,  and  said 
defendant  did  advance  and  pay  such  assessments,  amounting 
to  the  sum  of  $300.50,  in  said  gold  coin;  that  thereafter,  and 
on  or  about  the  sixth  day  of  June,  1878,  the  defendant  duly 
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demanded  of  plaintiff  the  payment  to  him  of  said  sum  of 
money  so  loaned  and  advanced,  and  the  sums  of  money  as 
lif oresaid  paid,  laid  out,  and  expended  by  defendant  for  assess- 
ments rpon  said  shares  of  mining  stock  and  interest  upon 
said  sums;  and  plaintiff  neglected  and  refused  to  pay  said 
sums  or  any  part  thereof,  and  thereupon,  and  on  or  about  said 
sixth  day  of  June,  1878,  the  defendant  gave  the  plaintiff 
actual  notice  that  thereafter  and  on  the  thirteenth  day  of 
June,  1878,  at  the  hour  of  10  o'clock  in  the  forenoon  of  that 
day,  at  the  auction-house  of  Maurice  Dore  &  Co.,  at  No.  410 
Pine  street,  between  Montgomery  and  Kearny  streets,  in  said 
City  and  County  of  San  Francisco,  he  would,  through  H.  A. 
Cobb,  Esq.,  auctioneer  of  said  house,  offer  and  sell  all  of  said 
stock  and  property  described  in  complaint  at  public  auction, 
for  the  highest  obtainable  price,  and  out  of  the  proceeds  of 
such  sale  would  pay  the  expenses  thereof,  and  said  debt,  so 
far  as  the  money  obtained  from  the  sale  would  defray  the 
same;  that  such  notice  of  the  time  and  place  at  which  the 
property  pledged  would  be  sold  was  actually  given  to  and 
received  by  plaintiff  at  said  city  and  county,  at  such  reason- 
able time  before  the  sale  as  would  enable  said  pledgor,  to  wit, 
said  plaintiff,  to  attend  thereat;  and  thereafter,  and  on  said 
thirteenth  day  of  June,  1878,  the  plaintiff  having  failed  and  . 
neglected  to  pay  said  indebtedness  or  any  part  thereof,  aud 
the  same  being  wholly  due  and  unpaid  and  amounting  on 
said  day  to  the  sum  of  $4,077.50,  in  gold  coin  of  the  United 
States,  at  said  hour  of  10  o'clock  in  the  forenoon  of  said  day, 
at  said  auction-house  of  Maurice  Dore  &  Co.,  the  defendant, 
through  said  H.  A.  Cobb,  Esq.,  offered  and  sold  all  the  per- 
sonal property  mentioned  and  described  in  the  complaint  and 
BO  pledged  unto  defendant,  except  as  hereinafter  stated,  and 
that  said  sale  was  made  by  public  auction,  in  the  manner 
usual  at  the  place  of  sale  in  respect  to  auction  sales  of  simi- 
lar property;  and  was  for  the  highest  obtainable  price,  and  at 
such  sale  all  such  personal  property  described  in  complaint 
and  so  pledged  unto  defendant,  except  as  hereinafter  stated, 
was  sold  at  public  auction  in  the  manner  usual  at  the  place  • 
of  sale  in  respect  to  auction  sales  of  similar  property,  pur- 
suant and  according  to  said  notice,  for  the  highest  obtainable 
Cal.  RxF8.  LXII— 2S  ^  J 
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price,  to  wit,  the  sum  of  $3,123.75;  and  that  after  deducting 
the  expenses  of  said  sale,  to  wit,  the  SQin  of  $25,  there  re- 
mained of  the  proceeds  of  said  sale,  to  be  applied  upon  the 
indebtedness  aforesaid,  the  sum  of  $3,098.75,  which  was  ap- 
plied upon  said  indebtedness,  leaving  a  balance  due  unto  de- 
fendant from  plaintiff  of  the  sum  of  $978,  and  no  part  of 
which  siun  plaintiff  has  paid,  and  the  same  now  remains  due 
and  owing  unto  defendant;  that  of  said  shares  of  stock  so 
pledged  unto  defendant  by  plaintiff,  the  fifty  shares  of  the 
capital  stock  of  the  Golden  Chariot  Mining  Company  men- 
tioned in  complaint  had  been  sold  for  assessment  prior  to  the 
delivery  thereof  to  defendant,  and  the  same  were  of  no  value 
and  were  not  offered  for  sale,  and  defendant  still  retains  the 
same;  that  the  sale  aforesaid  was  in  all  respects  fairly  and 
legally  conducted,  and  the  prices  obtained  for  all  of  the  arti- 
cles of  personal  property  so  sold  were  the  highest  market 
prices  for  said  articles  in  the  market  at  the  City  and  County 
of  San  Francisco  aforesaid  on  the  day  of  said  side;  and  there- 
after, plaintiff  being  fully  informed  of  the  facts,  did  fully, 
wholly,  and  entirely  ratify  and  confirm  the  said  sale  and  all 
of  said  proceedings,  and  did  undertake  and  agree  upon  request 
to  pay  said  defendant  said  sum  of  $978.75  in  said  gold  coin, 
the  balance  of  said  debt  so  remaining  due  and  unpaid. 

And  for  a  further  and  separate  answer  and  defense,  imd  by 
way  of  counter-claim,  the  defendant  alleges  and  shows  that 
heretofore,  and  on  or  about  the  thirteenth  day  of  June,  A.  D. 
1878,  at  the  City  and  County  of  San  Francisco,  an  account 
was  stated  between  plaintiff  and  defendant,  and  upon  such 
statement  a  balance  of  $978.75  in  gold  coin  of  the  United 
States  was  found  to  be  due  from  said  plaintiff  to  this  defend- 
ant, and  plaintiff  then  and  there  promised  to  pay  said  sum, 
but  has  paid  no  part  thereof. 

Wherefore  defendant  demands  judgment  against  said 
plaintiff  for  said  sum  of  $978.75,  with  interest  thereon  from 
June  13, 1878,  and  costs  of  suit 

On  August  1,  1879,  the  defendant  filed  a  supplemental 
answer  as  follows:  Now  comes  the  above-named  defendant,  by 
leave  of  Court  first  had  and  obtained,  and  for  further  and 
additional  answer  to  the  answer  heretofore  filed  in  this  cause, 
and  not  in  any  manner  waiving  any  of  the  defenses  in  the 
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answer  heretofore  filed;  that  the  plwitiff,  on  the  first  day  of 
February,  1878,  was  indebted  to  the  firm  of  Randolph,  Mcin- 
tosh &  Co.,  stock  brokers  of  this  city,  in  the  sum  of  $3,628.50 
gold  coin,  and  said  Randolph,  Mcintosh  &  Co.  held  and  had  a 
lien  upon  all  and  singular  the  personal  property  particularly 
described  in  the  complaint  to  secure  the  payment  of  said 
money  due  theln  as  aforesaid,  with  power  to  sell  the  same  or 
any  part  thereof,  without  making  any  previous  demand  for 
payment  thereof,  with  or  without  notice  of  either  time  or 
place  of  sale,  at  any  session  of  the  San  Francisco  Stock  and 
Exchange  Board,  or  at  private  or  public  sale,  whenever  the 
market  value  of  said  property  was  reduced  to  less  than  twice 
the  amount  of  the  sums  of  money  advanced  thereon  by  said 
Randolph,  Mcintosh  &  Ca,  or  whenever  in  their  judgment  the 
said  property  is  liable  to  depreciate  so  as  to  make  the  security 
insufficient, or  whenever  they  shail  elect  to  close  the  account; 
that  said  loan  bore  interest  at  the  rate  of  one  and  a  half 
per  cent  per  month,  and  compounded  monthly  when  not  paid ; 
that  said  Randolph,  Mcintosh  &  Co.,  on  or  about  the  fifteenth 
day  of  February,  1878,  at  the  instance  and  request  of  plaint- 
iff, sold  and  transferred  to  this  defendant  all  their  interest, 
rights,  and  privileges  in  and  to  their  said  claim  against  plaint- 
iff, and  in  and  to  said  personal  property  described  in  said 
complaint  and  their  contract  of  security  given  to  secure  the 
same;  that  on  the  sixth  day  of  June,  1878,  there  was  due  and 
owing  to  this  defendant  from  plaiutiff  on  the  aforesaid  in- 
debtedness the  sum  of  $4,077.50,  and  this  defendant,  prior  to 
and  on  the  sixth  day  of  June,  1878,  deemed  that  the  property 
described  in  said  complaint  was  liable  to  depreciate,  and  de- 
fendant elected  to  dose  said  account  of  said  plaintiff;  that  the 
market  value  of  the  property  pledged  to  secure  the  same  was 
then  reduced  to  less  than  twice  the  amount  advanced  thereon; 
that  this  defendant,  on  said  sixth  day  of  June,  1878,  notified 
said  plaintiff  in  writing  that  he  elected  to  close  said 
account,  and  demanded  the  payment  of  $4,077.50  then 
and  there  due  this  defendant  from  plaintiff,  and  in  de- 
fault of  payment  thereof  he  would  sell  said  property  at 
auction  at  the  auction-house  of  Maurice  Dore  &  Co., 
No.  410  Pine  street,  in  the  city  of  San  Francisco,  on 
the  thirteenth  day  of  June,  1878,  at  ten  o'clock  A.  M.;  that 
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said  plaintiff  failed  and  neglected  to  pay  said  amount 
due,  or  any  part  thereof,  and  this  defendant  on  said  day, 
through  Maurice  Dore  &  Co.,  offered  and  sold  all  of  said  prop- 
erty so  pledged  as  aforesaid,  except  the  property  hereafter 
stated ;  that  said  sale  was  made  by  public  auction  in  pursu- 
ance of  the  calls  of  said  notice,  for  the  highest  obtainable 
price,  to  wit,  ($3,123.75)  three  thousand  one  hundred  and 
twenty-three  dollars  and  seventy-five  cents,  leaving  a  balance 
due  defendant  on  said  indebtedness  of  ($978)  nine  hundred 
and  seventy-eight  dollars,  and  said  balance  now  remains  due 
and  unpaid  from  plaintiff  to  defendant  That  of  said  prop- 
erty, fifty  shares  of  the  capital  stock  of  the  Qolden  Chariot 
Mining  Company  had  been  sold  for  assessments  prior  to  the 
delivery  thereof  to  defendant.  The  case  was  tried  before  a 
jury  August  7, 1879,  and  a  verdict  was  rendered  in  favor  of 
the  plaintiff  for  $29,960.  Judgment  was  thereupon  entered. 
Defendant  moved  for  a  new  trial.  The  other  facts  are  stated 
in  the  opinion  of  the  Court. 

W.  T.  Wallace  and  Uoyji  <fc  Wood,  for  Appellant 

The  Court  erred  in  chai^ging  the  jury  that  at  a  sale  of 
pledged  property  the  pledgee  could  not  purchase.  (§  3010, 
Civ.  Code ;  41  Cal.  519.)  The  Court  erred  in  charging  the 
jury  that  the  pledgor  of  pledged  property  could  not,  before 
a  sale,  empower  the  pledgee  to  buy.  (Civ.  Code,  §§  3010, 
3513.)  The  Court  erred  in  charging  the  jury  that  a  consid- 
eration was  necessary  to  confirm  a  sale,  or  empower  a  pledgee 
to  buy,  or  to  waive  any  provision  of  the  Code  concerning  the 
sale  of  pledge.  The  Court  charged  the  jury  in  these  words : 
**  I  have  already  held,  though  I  think  the  jury  were  absent  at 
the  time,  that  the  pledgee  can  not  purchase  the  thing  pledged 
except  by  direct  dealing  with  the  pledgor.  That  means  by 
something  subsequent  to  the  sale,  not  sub — not  subsequent  to 
the  sale — ^but  it  must  be  something  that  changes  the  form  of 
the  original  contract,  and  that  it  must  be  for  a  consideration.'* 
(Civ.  Code,  §§  2307,  2308,  3515,  3516.)  The  Court  erred  in 
charging  the  jury  that  a  sale  of  pledged  property,  made  with- 
out an  observance  of  the  provisions  of  the  Code,  is  void.  The 
Court  erred  in  charging  the  jury  that  a  waiver  of  any  of  the 
requirements  of  the  Code  concerning  the  sale  of  pledged  prop- 
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erty  bj  the  pledgor  is  unlawful  (Sedgwick  on  Statutory  and 
CJonst  Law,  109;  10  N.  Y.  446;  3  id.  197,  511.)  The  Court 
erred  in  charging  the  jury:  "  The  object  of  the  kw  is  for  the 
purpose  of  guarding  against  the  greed  and  rapacity  of  money- 
loaners  and  those  who  deal  in  securities  of  this  character." 
^  There  are  very  many  reasons  why  this  law  is  a  wholesome 
one,  independent  of  the  rapacity  and  greed  of  creditors." 

Sixmly,  SUmey  ds  Hayes,  for  Respondent 

The  familiar  doctrine  that  persons  holding  fiduciary  rela- 
tions are  incompetent  to  purchase  the  property  held  by  them 
in  trust,  is  a  rule  of  universal  application  to  all  persons 
•coming  within  the  principle  that  no  party  can  be  permitted 
to  purchase  an  interest  where  he  has  a  duty  to  perform,  in- 
<K)nsistent  with  the  character  of  a  purchaser.  The  rule  rests 
upon  grounds  of  public  policy,  is  to  be  found  alike  in  the 
Boman  and  common  law,  and  is  enforced  vdthout  regard  to 
the  question  of  bonafdea  in  the  particular  case.  The  case  of 
pledgor  and  pledgee  comes  within  the  rule.  The  sale  of  the 
pledged  property  by  Finigan  to  himself  was  contrary  to  the 
faith  of  the  bailment,  forbidden  alike  by  the  common  law  and 
the  Civil  Code  of  this  State,  and  was,  in  the  absence  of  an 
express,  deliberate,  clear,  and  intentional  ratification  by  EiII, 
so  null  and  void  that  it  did  not  even  amount  to  a  conversion, 
except  at  the  election  of  Hill,  the  pledgor.  Failing  such  elec- 
tion (and  none  such  was  made),  the  possession  of  the  stock 
and  jewelry  remaining  unchanged,  the  bailment  continued 
thereafter  as  before,  until  the  tender  on  August  7th  of  the 
amount  of  the  debt,  and  the  demand  and  refusal  of  the  return 
of  the  property  pledged,  which  constituted  the  conversion  on 
which  this  action  is  based,  (Civil  Code  of  California,  §3010; 
Maryland  Fire  Ins.  Co.  v.  Dalrymple,  25  MA  243,  265-7; 
Baltimore  Mar,  Ins.  Co.  v.  Same,  id.  269, 302;  Middlesex  Bank 
v.  Minot,  4  Mete  325-9;  Bank  of  the  Old  Dominion  v.  D.  <k 
P.  JR.  jB.  Co.,  8  Iowa,  280;  Bryan  v.  Baldwin,  52  N.  Y.  235; 
Stokes  V.  Frazier,  72  III  432,  433;  Story  on  Bailments,  .§  319; 
Perkins  v.  Thompson,  3  N.  R  145,  146;  Wright  v.  -Ross,  36 
CaL  442.) 

We  call  the  special  attention  of  the  Court  to  the  first  four 
of  the  cases  above  cited.    A  ratification  of  a  sale  impeachable 
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under  the  rule  adverted  to  in  the  preceding  point,  can  only 
be  effected  by  an  independent  and  substantive  act  founded  on 
complete  information,  of  perfect  freedom  of  volition,  not 
under  the  f  oroe>  pressure,  or  influence  of  the  prior  transaction, 
not  qualified  with  conditions,  and  done  with  the  knowledge 
that  the  sale  was  illegal,  and  that  the  act  being  done  will 
have  the  effect  of  confirming  and  validating  what  was  an  im- 
peachable transaction.  (Hoffman  Coal  Co.  v.  CwwherUmd  C  & 
L  Co.,  16  Md.  508,  509;  Mulford  v.  MincK  3  Stockt.  22,  23; 
Bee^on  v.  Beeson,  9  Barr.  300;  MVants  v.  Bee,  1  McCJord's 
Ch.  (S.  C),  391;  S.  G,  16  Am.  Dec  610;  Richetta  v.  MonU 
gomery,  15  Md.  52;  Boyd  v.  Ha/wtems,  2  Dev.  Eq.  215;  Twoher 
V.  Moreland,  10  Peters,  75,  76;  Murray  v.  Palmer,  2  Sgk 
&  Let  486;  Sahnon  v.  OuUa,  4  De  G.  &  Sm.  132;  Waters 
V.  Thorn,  22  Beav.  559;  MoUmy  v.  L'Estrange,  Beatty's  Ch. 
R  413, 414;  Roche  v.  O'Brien,  1  Ball  &  Beatty,339;  CockereU 
V.  Cholmeley,  1  Russ.  &  My.  425;  Lewin  on  Tni&ts,  3d  ed.,  655,) 
It  is  true  that  there  are  cases  where  a  prompt  repudiation 
is  required,  where  mere  silence  when  notice  of  the  transaction 
is  given  is  said  to  work  a  ratification,  but  they  are  not  cases 
falling  imder  the  principle  which  renders  the  sale  in  the  case 
at  bar  void.  They  are  principally  cases  where  an  agent,  pur- 
porting to  act  with  a  third  party  on  behalf  of  his  principal, 
does  an  act  beyond  the  scope  of  his  authority,  or  without 
authority.  In  such  cases,  when  the  matter  is  brought  to  the 
knowledge  of  the  principal,  he  owes  to  the  third  party  the 
duty  of  promptly  repudiating  the  transaction.  Failing  to  do 
so,  he  is  said  to  have  ratified  the  act  of  his  agent  But  it 
may  be  questioned  whether  this  is  the  proper  expression  to 
use.  It  would  seem  to  be  more  correct  to  say,  that  by  his 
silence,  when  for  the  protection  of  the  third  party  he  should 
have  spoken,  he  is  estopped  to  deny  the  authority  of  the 
agent.  Even  in  cases  of  agency,  however,  this  rule  does  not 
obtain  between  the  principal  and  his  agent,  as  between  them 
mere  acquiescence  in  order  to  work  a  ratification  must  have 
continued  an  unreasonable  length  of  time.  (Clarke  v.  Meiga, 
10  Bosw,  349;  Brass  v.  WaHh,  40  Barb.  654.)  In  the  two 
cases  in  the  25th  Maryland  and  that  in  4  Metcalf ,  cited  under 
our  first  point,  nearly  two  years  elapsed  before  dissent  from 
the  sale  was  expressed.    Tested  by  the  above  rules,'it  will  be 
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found  that  the  rnlings  of  the  Court  below  were  erroneous 
only  in  being  too  favorable  to  appellant 

Ross,  J.: 

There  was  some  testimony  tending  to  show  that  the  plidnt- 
iff  not  only  consented  that  the  defendant  might  purchase  the 
property  at  the  sale,  but  requested  him  to  do  so,  and  some 
testimony  tending  to  show  a  ratification  of  the  sale  by  the 
defendant,  if  it  admitt^  of  ratification.  Sections  3001  et 
-seg.  of  the  Civil  Code  provide  for  the  sale  of  pledged  prop- 
erty at  public  auction,  and  by  Section  3010  it  is  declared: 
^A  pledgee  or  pledge-holder  can  not  purchase  the  property 
pledged,  except  by  direct  dealing  with  the  pledgor." 

The  Court  below  instructed  the  jury :  "  That  means  by  some- 
thing subsequent  to  the  sale,  not  sub — ^not  subsequent  to  the 
sale,  but  it  must  be  something  that  changes  the  form  of  the 
original  contract,  and  it  must  be  for  a  consideration."  In  effect, 
the  Court  told  the  juiy  that  the  **  direct  dealing"  mentioned 
in  the  statute  must  precede  the  sale,  must  be  something  that 
changes  the  form  of  the  original  contract,  and  must  have  a 
consideration  to  support  it. 

In  each  particular  the  instruction  is  erroneous.  In  the  first 
place  it  entirely  excludes  the  question  of  ratification.  There 
can  be  no  doubt  that  a  sale  made  by  a  pledgee  in  contraven- 
tion of  the  provisions  of  the  statute  may  be  ratified  by  the 
pledgor;  and  it  has  been  expressly  so  decided  by  this  Court, 
in  the  case  of  Child  v.  Hugg^  41  CaL  519.  In  the  second 
place  the  instruction  exacts  proof  of  the  elements  necessary 
to  make  a  new  contract  Obviously,  such  is  not  the  meaning 
of  the  statute.  The  section  was  undoubtedly  enacted  for  the 
protection  of  the  pledgor,  to  the  end  that  no  unfair  advan- 
tage be  taken  of  him.  It  prohibits  a  pledgee  or  pledge- 
holder from  purchasing  the  property  pledged,  "except  by 
direct  dealing  with  the  pledgor."  By  such  dealing  with  the 
pledgor,  the  pledgee  Tnay  purchase  it.  Why  should  it  be  held 
that  by  this  is  meant  that  the  pledgee  or  pledge-holder  can 
only  purchase  by  taking  a  direct  transfer  from  the  pledgor  ? 
The  statute  does  not  say  so,  and  the  reason  of  the  prohibi- 
tion suggests  the  contrary.  If  the  pledgor  chooses  to  do  so, 
we  see  no  reason  why  he  may  not  consent  that  the  pledgee 
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may  buy  at  the  public  sale.  In  some  cases  it  may  be  to  his 
interest  that  this  be  done.  Such  consent  may  be  given  either 
at  the  time  of  making  the  pledge,  or  at  any  subsequent  time, 
without  changing  "the  form  of  the  original  contract,"  and 
without  consideration. 

The  C!ourt  below  also  erred — ^particularly  in  view  of  the 
circumstances  appearing  in  this  case — ^in  instructing  the  jury 
as  follows:  "The  object  of  the  law  is  for  the  purpose  of 
guarding«against  the  greed  and  ragacity  of  money-lenders 
and  those  who  deal  in  securities  of  this  character."  And 
again:  "There  are  many  reasons  why  this  law  is  a  wholesome 
one,  independent  of  the  rapcKuty  and  greed  of  creditors." 

This  was  manifestly  improper.  No  one  can  measure  the 
extent  of  the  influence  upon  the  jury  of  such  instructions 
coming,  from  the  Court.  The  defendant  was  entitled  to  a 
fair  trial  He  did  not  have  it  in  the  Court  below,  and  we 
can  not  permit  the  judgment  to  stand. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
a  new  trial. 

Morrison,  C.  J.,  and  Mtrice,  J.,  concurred. 

Sharfstein,  J.,  concurring  specially: 

I  concur.  The  instruction  first  referred  to  in  the  opinion  of 
Mr.  Justice  Ross  is,  in  my  opinion,  clearly  erroneous.  Upon 
the  other  questions  dificussed  in  the  leading  opinion,  I  express 
no  opinion. 

Thorxton  and  McEikstry,  JJ.,  concurred  in  the  judgment 
on  the  first  point  discussed  in  the  opinion  of  Mr.  Justice  Boas. 

McKee,  J.,  concurred  in  the  judgment 


[No.  8,345.^In  BuOc.] 
Deoember  22,  1882. 


JOHN  a  BARRETT  u  J.  V.  SIMMS  et  al. 

Homestead— Insolvency  Proceedings— Orpek  op  Sale— Jurisdiction.*— 
An  onler  of  the  Conrt  in  an  inaolvency  proceeding  for  the  sale  of  the 
homestead  of  the  insolvent  is  without  jurisdiction,  and  a  sale  thereunder 
passes  no  title. 
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Appeal  from  a  judgment  for  the  plaintifi*  ard  from  au 
order  denying  a  new  trial  in  the  Superior  Court  of  the 
County  of  Sacramento.    DicysoK,  J. 

In  an  insolvency  proceeding  the  Court  made  an  order  set- 
ting apart  to  the  insolvent  bis  homestead,  which  contained 
the  following  clause :  "Nothing  contained  herein  shall  have 
the  effect  to  set  aside  to  said  Simms  property  of  any  greater 
value  than  85,000.  Nor  shall  it  prejudice  the  right  of  the 
assignee  herein,  or  of  any  creditor  of  said  Simms,  to  sell  said 
property,  or  to  have  it  sold  in  case  a  bid  of  over  $5,000  shall 
be  made  therefor."  Afterwards  an  order  was  made  for  the  sale 
of  the  homestead,  and  the  same  was  sold  for  the  sum  of 
$7,000  to  the  plaintiff,  who  brought  this  action  to  recover  the 
land. 

L.  S.  Taylor  and  A.  L.  Hart,  for  AppeUani 

The  decree  of  the  Court  in  the  insolvency  proceeding,  set- 
ting apart  the  premises,  had  the  effect  to  create  a  conclusive 
presumption  that  the  said  premises  were  a  homestead  properly 
selected.  (C.C.  P.,  §§1908, 1962.)  The  effect  of  such  an  order 
is  to  withdraw  the  said  property  from  assets  of  the  estate  to 
be  administered,  and  to  deprive  the  Court  of  all  jurisdiction 
or  power  over  it  {Estaie  of  Harckuick,  59  Cal.  292;  Estate 
of  WiUiam  H.  Orr,  29  id.  101;  Schadt  v.  Heppe,  45  id.  433.) 

To  the  proceeding  in  which  this  order  was  made  all  the 
creditors  were  parties ;  and  from  and  after  the  date  and  entry 
of  the  order,  independently  of  its  previous  condition  or  char- 
acter, the  said  land  became  the  property,  not  of  the  insolvent, 
but  of  the  husband  and  wife,  and  was  by  them  held  in  joint 
tenancy.  (Civil  Code,  §  1265 ;  Estate  of  B,  F,  Eeaden,  52  Cal. 
294.)  The  order  made  by  the  lower  Court,  that  the  property 
be  sold  if  it  should  bring  more  than  $5,000,  was  a  palpable 
violation  of  the  provisions  of  our  statute,  and  was  absolutely 
void.  Ample  provision  for  the  determination  of  the  value  of 
homesteads,  and  their  partition  and  sale  in  case  they  exceed 
the  statutory  value,  has  been  made  by  the  Code.  (Civil  Code, 
§§  1245-1259;  People  v.  Craycroet,  2  Cal.  243;  Ward  v: Sever- 
ance,  7  id.  126.)  The  method  provided  is  expressly  made 
exclusive;  "  in  no  way,  therefore,  except  as  in  that  title  pro- 
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vided,  can  property  which  has  been  declared  a  homestead,  no 
matter  what  may  be  its  actual  value,  be  subject  to  execution 
or  forced  sale."  (Civil  Code,  §  1240;  BarreU  v.  Sims,  69  CaL 
615.) 

Freema/a  &  Bates,  for  Bespondents. 

The  Insolvent  Act  must  control  here.  It  does  not  confer 
on  the  Court  any  power  to  appoint  appraisers.  Where  no 
homestead  is  selected  it  gives  the  Court  power  to  proceed  as 
in  Section  1465,  C.  C.  P.  That  section  does  not  provide  for 
any  appraisement  whatsoever.  Under  that  section  lands 
may  be  sold  and  a  homestead  set  apart  out  of  the  proceeds. 
{McCauley's  Estate,  50  CaL  544.)  But  this  is  not  a  case  fall- 
ing under  Section  1465.  The  Court,  in  this  case,  has  the 
power,  under  Section  60,  to  set  apart  for  the  use  and  benefit 
of  the  bankrupt  the  property  exempt  from  executioa  It 
may,  therefore,  adopt  its  own  mode,  the  statute  not  having 
designated  any.  (C.  C.  P.,  §  187.)  It  is  suffident  that  it 
gives  the  insolvent  $5,000,  for  that  is  th&  limit  of  his  home- 
stead.   (C.  C,  §  1260.) 

The  order  directing  a  sale  of  the  property  has  never  been 
appealed  from.    Even  if  it  be  erroneous,  it  is  not  void. 

The  CoUBT: 

There  is  no  statute. of  this  State  authorizing  a  sale,  in  in- 
solvency proceedings,  of  property  which  has  been  declared  a 
homestead.  Therefore,  the  proceedings  had  for  a  sale  in  this 
case  passed  no  title. 

Judgment  and  order  reversed. 


INo.  7,91S.— In  Bank.] 
I>ec6mber  22,  1882. 


M.  C.  HAWLET  &  CO.  u  W.  D.  CAMPBELL  et  al. 

DiSGHABOB  IN  INSOLVENCY  or  Indiyidual  Membxs  OF  Fmx  FROM  Fnuc 
Debts. — ^Uoder  the  loflolvency  Act  of  May  4, 1852,  and  ^.he  Acts  amend- 
atory thereof  and  sapplemental  thereto,  the  discharge  of  an  individual 
member  of  a  firm  from  all  his  debts  operates  as  a  discharge  from  all  his 
individual  liability  for  the  debts  of  the  firm. 
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Oamms  DranNOUiSHBB.— Neither  of  the  caaes  entitled,  respectiYely,  Meyer 
T.  Kohlmanf  8  Cal.  44;  CaUfcmia  Furniture  Company  y.  HaUeyy  54  id. 
316;  Olenn  t.  Arnold,  56  id.  631;  Freeman  y.  Campbell,  id.  639;  and  In 
re  Baker  A  ffamUl<m,  55  id.  302,  went  f  orther  than  to  hold  that  by  the 
Inaolvent  Act  of  Kay  4, 1852,  and  the  Act  amendatory  thereof  and  sop- 
plemental  thereto,  no  proyiaion  was  made  for  the  relief  of  an  insolvent 
partnership,  and,  as  a  oonseqnence,  that  the  insolvency  Goart  under  those 
Acts  oonld  not  administer  partnership  property  nor  prevent  partnership 
creditors  from  sabjeoting  sach  property  to  the  payment  of  their  debts. 
In  none  of  the  oases  mentioned  was  it  held  that,  under  the  Acts  referred 
to,  an  individual  member  of  a  firm  could  not  be  disohai^ged  from  his  in- 
dividual liability  for  firm  debts.  Nor,  in  our  opinion,  does  such  result 
necessarily  or  logicaUy  follow  from  the  doctrine  of  those  cases. 

Appeal  by  plamtifl^  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Colusa.    Hatch,  J. 

Action  on  promissory  notes.  This  action  was  brought  by 
plainti£&,  M.  C.  Hawley  &  Co.,  to  recover  of  the  defendants, 
Campbell  &  Spurgeon,  $3,700  and  interest  on  two  several 
promissory  notes,  executed  by  them  as  partners,  to  plaiutiffs, 
on  October  1, 1878.  The  defendants  answered,  and  set  up 
their  individual  proceedings  in  insolvency  and  discharges  un- 
der the  Act  of  May  4, 1852,  and  the  Acts  amendatory  thereof 
and  supplemental  thereto,  as  a  bar  to  the  action.  As  individ- 
uals they,  at  the  time,  surrendered  all  of  their  property.  The 
Court  made  and  filed  its  written  findings,  and  drew  as  con- 
clusions of  law  therefrom,  that  defendants  were  entitled  to 
judgment  against  plaintiffs  for  their  costs,  and  gave  judgment 
accordingly.  From  the  judgment,  this  appeal  is  prosecuted 
by  the  plaintiffs. 

John  T.  Harrington,  for  Appellants^ 

It  would  seem  that  it  is  no  longer  an  open  question  in  this 
State,  that  where  partners  have  severally  filed  their  petitions 
in  insolvency  under  the  Act  of  May  4, 1852,  no  jurisdiction 
was  thereby  acquired  by  the  insolvent  Court  over  the  estate 
of  the  partnership,  and  that  discharges  of  the  individual 
members  of  the  firm  could  not  be  made  operative  against  the 
firm  debts.  {OleTm  v.  Arviold,  56  Cal.  631;  Freeman  v. 
Campbell,  id.  639.)  In  these  cases  the  legal  effect  of  the  in- 
solvency proceedings  and  discharges  of  these  identical  defend- 
ants came  under  review  by  this  Court,  and  it  was  there  dis- 

digitized  by  VjOOQIC 


444  Hawley  &  Co.  v.  Campbell.         [Dec  1882. 

6 

tinctly  held  that  they  were  not  thereby  discharged  from  their 
partnership  or  firm  debts.  The  insolvency  Court  acquired  no 
jurisdiction  of  the  subject-matter  of  the  partnership,  and 
therefore  could  not  discharge  its  members  from  partnership 
liabilities. 

.  Questions  of  a  like  character  have  arisen  under  the  United 
States  Bankrupt  Act,  with  this  difference:  that  by  the  latter, 
provision  is  made  for  the  insolvency  of  partnerships;  while 
under  our  law  there  is  no  authority  for  such  proceedings. 
But  even  under  the  United  States  Bankrupt  Act,  it  has  been 
uniformly  held,  under  proceedings  by  individual  members  of 
a  partnership  that,  giving  no  schedule  of  firm  debts  or  assets, 
nor  praying  for  a  discharge  from  firm  liabilities,  the  discharge 
when  obtained  will  relieve  the  bankrupt  from  his  individual 
indebtedness  and  not  from  partnership  liability.  {Corey  v. 
Perry.  67  Maine,  140;  77  N.  T.  218;  1  Bank.  R  341;  22  Wall 
395;  3  Biss.  491;  Hudgina  v.  Larie,  11  Nat.  Bank.  Reg.  463; 
15  id.  417;  2  Ben.  96;  3  id.  386;  6  id.  20;  Nat  Bank.  Reg. 
331;  17  id.  76.) 

The  insolvency  proceedings  and  discharges  of  the  defend- 
ants relied  upon  by  them,  as  a  bar  to  the  plaintiffs'  demand, 
had  no  effect  whatever  to  relieve  them  from  their  partnership 
liabilities,  and  the  plaintiffs  were,  therefore,  entitled  to  judg- 
ment upon  the  findings  for  their  demand. 

A.  L.  Hart,  for  Respondents. 

The  appeal  in  this  cause  presents  but  a  single  question,  viz.: 
Whether  the  members  of  a  firm  may  be  compelled  to  pay  the 
firm  debts  after  the  discharge  of  the  individual  members  of 
said  firm  in  insolvency,  and  after  all  the  assets  of  the  firm 
have  been  exhausted  in  the  payment  of  the  firm  liabilitie& 
The  case  differs  from  the  cases  of  Freeman  v.  CaTnpbeU  <k 
Spurgeon,  and  Glenn  v.  Arnold,  cited  in  appellant's  points, 
in  that  in  those  cases  the  firm  property  had  not  been  ex- 
hausted, and  this  Court,  expressly  reserving  the  question 
herein  involved,  decided  that  the  discharge  in  insolvency  did 
not  operate  to  release  the  partnership  property  from  partner- 
ship indebtedness.  In  the  former  of  those  two  cases  the 
judgment  was  in  the  nature  of  judgment  in  rem  against 
the  property  of  the  partnership  remaining,  and  contained 
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a  provision  that  the  said  property  should  be  sold,  and  the 
proceeds  thereof  applied  to  the  judgment,  and  thereupon 
the  said  judgment  should  he  satisfied.  The  ground  upon 
which  those  decisions  were  based  was  that  the  insolvency 
Court,  by  its  insolvency  proceedings,  acquired  no  jurisdiction 
over  the  partnership  property.  In  this  cause  it  appears  that 
all  of  the  property  of  Campbell  &  Spurgeon,  both  individual 
and  partnership,  was  surrendered  to  the  assignee,  and  the 
whole  thereof  was  applied  to  the  payment  of  the  partnership 
in4ebtedness  long  prior  to  the  commencement  of  this  action. 
Another  essential  and  important  difference  between  the  case 
of  Freeman  et  al.  v.  Campbell  Jk  Spurgeon  and  this  case  is 
that  in  the  former  a  writ  of  attachment  had  been  issued 
under  which  property  of  th^  firm  had  been  attached,  while  in 
this^  case  no  attachment  appears  to  have  been  issued,  and 
there  was  no  firm  property  to  attach. 

The  decrees  finally  discharging  the  defendants  in  insolv- 
ency establish,  at  least  primarily,  the  existence  of  all  facts 
that  are  essential  to  valid  decrees,  all  intendments  being  in 
favor  of  the  jurisdiction  of  the  Court  and  the  regularity  of 
its  exercise,  and  the  effect  of  those  decrees  was  to  discharge 
the  defendants  from  individual  responsibility  for  firm  in- 
debtedness. The  statute  under  which  the  said  proceedings 
in  insolvency  were  had  provided:  ''Every  insolvent  debtor 
may  be  discharged  from  his  debts  as  hereinafter  provided," 
etc     (Hittell's  Codes  and  Statutes,  15,505.) 

The  statute  is  couched  in  language  sufficiently  general  to 
cover  all  persons,  whatever  may  be  their  relations  in  business. 
The  rule  contended  for  by  appellant  would  require  the  sec- 
tion of  the  statute  quoted  above  to  be  so  construed  as  to 
make  it  read :  "  Every  insolvent  debtor,  except  members  of 
firms,  may  be  discharged,"  etc.  This  exception  is  not  con- 
tained in  the  statute,  and  the  language  of  the  statute  is  itself 
in  conflict  with  such  a  construction.  Each  partner  is  indi- 
vidually liable  for  the  debts  of  the  firm,  and  this  liability 
may  be  satisfied  out  of  his  individual  property  under  an  exe- 
cution issued  upon  a  judgment  against  the  firm.  Liability 
for  firm  indebtedness  is,  in  its  nature,  joint  and  several ;  each 
partner  is  liable  in  aolido  for  the  indebtedness  of  the  firm. 
The  decree  in  insolvency  operates  to  discharge  thepartner 
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from  individual  responsibility  for  firm  indebtedness,  and  his 
assignment  vests  his  individual  property  as  well  as  his  indi- 
vidual interest  in  the  firm  property  in  his  assignee.  (Lothrop  . 
V.  Tilden,  8  Cush.  375;  Hilliard  on  Bankruptcy,  69,  60,  61, 
79;  Story  on  Partnership,  339,  340;  WilUon  v.  Oomparta,  11 
Johns.  193;  AUer  v.  McCuUen,  27  La.  Ann.  251;  Dom  v. 
O'Neale,  6  Nev.  155;  Murray  v.  Murray,  6  Johns.  Ch.  70; 
Salaey  v.  Norton,  45  Miss.  703;  Gibaon  v.  Green,  45  Miss.  209; 
Ex  parte  Foster,  2  Story,  131;  Lowry  v.  Morrison,  11  Paige, 
327;  Lacy  v.  Rockett,  11  Ala.  1002;  Tucker  v.  Oodey,  6  Cranch, 
84.) 

In  this  case,  there  being  no  firm  property  out  of  which  to 
direct  the  satisfaction  of  the  plaintiffs  demand,  any  judg- 
ment that  might  be  rendered  against  the  defendants  would 
practically  operate  as  an  individual  judgment  only,  and  would 
be  executed  against  the  individual  property  of  the  defend- 
ants acquired  since  their  several  discharges  of  insolvency. 
There  is  an  evident  distinction  between  the  liability  of  the 
firm  and  the  individuid  liability  of  the  members  of  the  firm 
for  firm  indebtedness.  The  latter  is  not  a  firm  liability,  it  is 
the  individual  liability  of  a  member  of  the  firm  created  by 
law,  and  from  such  indebtedneas  the  individuals  may  be  re- 
lieved by  the  insolvency  Court.  A  judgment  in  favor  of  the 
plaintifi^,  imless  limited  in  its  operation  to  firm  property, 
would  necessarily  follow  the  nature  of  the  demand,  and  hence 
would  partake  partially  of  the  nature  of  an  individual  judg- 
ment But  in  this  cause,  the  record  showing  that  the  firm 
property  has  been  exhausted,  there  could  be  no  such  thing  as 
a  judgment  against  property  that  has  no  existence. 

Ross,  J.: 

No  one  of  the  cases  entitled,  respectively,  Meyer  v.  Kohlr 
rnan,  8  CaL  44;  California  Furniture  Company  v.  Hal- 
eey,  54  id.  315;  Glenn  v.  Arnold,  56  id.  631;  Freeman  v. 
Campbell,  id.  639,  and  In  re  Baker  A  Hamilton,  55  id 
302,  went  further  than  to  hold  that  by  the  Insolvent  Act  of 
May  4,  1852,  and  the  Act  amendatory  thereof  and  supple- 
mental thereto,  no  provision  was  made  for  the  relief  of  an  in- 
solvent partnership,  and,  as  a  consequence,  that  the  insolvency 
Court  under  those  Acts  could  not  administer  partnership 
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property  nor  prevent  partnership  creditors  from  subjecting 
such  property  to  the  pa3rment  of  their  debts.  In  none  of  the 
cases  mentioned  was  it  held  that,  under  the  Acts  referred  to, 
an  individual  member  of  a  firm  could  not  be  discharged  from 
his  individual  liability  from  firm  debts.  Nor,  in  our  opinion, 
does  such  result  necessarily  or  logically  follow  from  the  doc- 
trine of  those  cases. 

Inasmuch  as  the  insolvency  Court  has,  under  the  Act  of 
1852  and  the  Acts  amendatory  thereof  and  supplemental 
thereto,  no  jurisdiction  of  a  partnership  or  of  partnership 
property,  the  creditors  of  such  firm  can  lawfully  pursue  the 
firm  property  regardless  of  the  insolvency  proceedings.  As 
long  as  there  remains  any  partnership  property,  it  is  prima- 
rily liable  for  partnership  debts.  When  those  debts  are  paid, 
if  anything  remains  of  the  partnership  property,  it  belongs  to 
the  partnership;  and  in  this  each  of  the  members  of  the  firm 
have  an  interest  Such  interest  is  liable  for  the  individual 
debts  of  the  individual  members  of  the  firm.  But  each  mem- 
ber of  the  firm  is  also  individually  liable  for  all  of  the  debts 
of  the  firm  of  which  he  is  a  member.  When  as  an  individual 
he  seeks  the  benefit  of  the  Act  in  question,  he  is  required  to 
execute  an  assignment  of  all  of  his  property,  and  to  file  a 
schedule  setting  forth,  among  other  things,  a  full,  complete, 
and  perfect  inventory  of  all  of  his  property,  with  a  list  of 
losses  he  may  have  sustained,  ^ving  the  names  of  his  credi- 
tors, if  known,  the  amount  due  to  each  creditor,  and  the  cause 
and  nature  of  said  indebtedness,  and  when  it  accrued.  His 
individual  interest  in  the  residuum  of  the  partnership  property, 
if  any,  is  included  in  this  schedule  and  assignment;  and  when 
such  assignment  is  made  in  good  faith  and  without  fraud, 
the  insolvent  debtor  may,  in  our  opinion,  be  discharged  from 
all  individual  liability  for  partnership  as  well  as  other  debts. 
The  language  of  the  statute  is:  "  Every  insolvent  debtor  may  i 
be  discharged  from  his  debts,"  etc  A  partnership  debt  for 
which  he  is  individually  liable  is  as  much  "  his  "  debt  as  is  any 
other  individual  debt  he  may  owe ;  and  to  hold  that  from  the 
former  he  can  not  be  discharged,  would  be  to  import  into  the 
statute  an  exception  not  there  made ;  and  not  authorized  nor 
indeed  called  for  for  the  protection  of  the  partnership  credi- 

Digitized  by  VjOOQIC 


448  Harmok  v.  Page.  [Dec.  1882. 

tors,  since,  as  we  have  seen,  they  may  pnrsae  the  partnership 
property  without  regard  to  the  insolvency  proceedinga 
Judgment  affirmed. 

Thobnton,  Mtbick,  McEmsTBT,  and  McKee,  JJ.,  and 
MoBBisoN,  C.  J.,  concurred. 

Shabpstein,  J.,  dissented. 


[Na  7,413.— Department  Two.] 
December  22,  1882. 

SAMUEL  EL  HAKMON  v.  LUCY  B.  PAGE  et  al. 

LiABnjTT  IN  Equitt  of  Stockholder  to  Cbeditob  ot  ak  Insolvxitt  Com* 
MSRCIAL  CoBPORATioN. — ^A  Gourt  of  equity  will,  for  the  benefit  of  a 
creditor  of  an  insolvent  commercial  corporation,  compel  a  atockholder  in 
■nch  corporation  to  pay  in  the  amount  of  capital  stock  which  he  has  con- 
tracted with  the  corporation  to  take. 

Cokstitution  or  1879  as  to  LiABiLmr  or  Stockboldebs. — ^Neither  Section 
2  nor  Section  3  of  Article  xiL  of  the  Constitution  of  1879,  relating  to  the 
liability  of  stockholders  in  corporations,  has  any  application  to  this  case, 
because  the  liability  of  the  stockholders  accrued  prior  to  the  adoption  of 
that  Constitution. 

Id. — CclTSTiTUTioN  OF  1863.— But  Sections  32  and  36  of  Article  iy.  of  the 
Constitution  of  1863  are  substantially  the  same  as  Sections  2  and  3  of 
Article  zii  of  the  Constitution  of  1879. 

COKCUBBKNT  RbMSDIES  OF  CbkDITOB  OF  SUCH  COBFOBATIOK.— NonC  of  the 

provisions  of  either  Sections  32  or  36  of  Article  iv.  of  the  Constitution  of 
1863.  or  of  Section  322  of  the  Civil  Code  of  this  State,  ousts  a  Court  of 
equity  of  its  jurisdiction  to  compel  the  stockholders  of  such  corporations, 
under  those  circumstances,  to  pay  in,  for  the  benefit  of  creditors,  the 
amount  of  the  capital  stock  so  contracted  for  by  them.  The  two  reme- 
dies of  the  creditor  are  concurrent — in  the  one  case  it  is  constitutional  or 
statutory,  in  the  other  equitable. 
Statutb  of  Limitations— Pleadings— DBMURBBB.~The  defendants  de- . 
murred  to  the  complaint  in  this  action,  and  contended  that  the  cause  of 
action  ib  barred  by  the  Statute  of  Limitations.  The  complaint  was  filed 
August  30,  1878;  in  the  complaint  it  was  alleged  that  the  plaintiff,  on 
the  second  day  of  May,  1878,  recovered  a  judgment  against  the  insolvent 
coixwration,  upon  an  indebtedness  which  accrued  between  the  ninth  of 
May  and  the  fifteenth  of  October,  1873.  No  disbandment  of  the  com- 
pany, no  cessor  of  business,  no  call  upon  the  subscribers  to  pay,  nor  the 
existence  of  any  other  fact  that  would  put  the  Statute  of  Limitations  in 
motion,  was  averred  in  the  complaint. 
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SMi  A  defendant  can  not  avail  himaelf  of  tke  Statute  of  Limitations  by 
demurrer  to  the  complaint,  unless  it  affirmatively  appears  therefrom  that 
the  action  is  barred  by  some  provision  of  that  statute;  in  this  case  it  does 
not  so  appear,  and  the  demurrer  should  be  Overruled. 

Appeal  by  the  plamtifTfrom  the  judgment  of  the  District 
Court  of  the  Fourth  Judicial  District  of  the  State  of  Cali- 
fornia in  and  for  the  City  and  County  of  San  Francisco. 
MOREISON,  J. 

Action  in  equity  to  compel  the  defendants^  as  stockholders 
in  insolvent  commercial  corporation,  to  pay  in  for  benefit  of 
plaintiff  amount  of  stock  contracted  for  by  them.  The  facts 
are  stated  in  the  opinion  of  the  Court. 

Roche  ik  Deebeck  and  J.  W.  Carter,  for  Appellant 

In  equity  the  unpaid  subscription  of  a  stockholder  is  re- 
garded  as  a  trust  fund,  pledged  for  the  payment  of  the  debts 
of  the  corporation.  Such  unpaid  shares  or  balances  are  assets 
of  the  corporation,  and  are  as  much  a  part  of  the  capital 
stock  as  the  sums  that  have  been  realized  thereon.  They 
often  constitute  the  only  resource  of  the  company.  It  has 
been  long  a  principle  of  equity  that  where  there  is  a  claim 
which  may  be  directly  enforced  at  law  against  one  party,  but 
to  the  due  discharge  of  which  another  party  is  ultimately 
liable,  a  court  of  equity  treats  it  as  a  trust  by  the  party 
ultimately  liable,  which  may  be  directly  enforced  in  favor  of 
the  party  ultimately  entitled  to  the  benefit  of  it.  (2  Story's 
Eq.  Jur.,  §§  1250-1262.)  In  this  case  we  have  a  judgment 
against  the  corporation.  It  has  a  right  to  enforce  payment 
of  its  subscriptions,  and  with  them  pay  our  judgment.  This 
doctrine  has  always  been  applied  to  the  unpaid  subscription 
of  a  corporation  in  favor  of  creditors,  and  is  found  in  the. 
text-books.  (Angell  &  Ames  on  Corp.,  §§  602  et  aeq,,  and 
authorities  cited.)  The  following  authorities  affirm  and  ap- 
ply the  principle  to  cases  such  as  the  one  at  bar:  Adler  v. 
MilwavJcee  Pat.  Brick  Co.,  13  Wis.  67;  Bartlett  v.  Drew,  bl 
N.  T.  587;  Ward  v.  GriaivoldviUe  Mfg.  Co.,  16  Conn.  693; 
Cv/rran  v.  Staie  of  ArkaTisas,  16  How.  307;  Nathan  v.  Mo- 
hawk  Ins.  Co.,  3  Edw.  Ch.  228;  Mann  v.  Currie,  2  Barb.  294; 
Walltwrth  y.  Holt,  4  Myl.  &  Cr.  619;  AUefn  v.  Montgomery^ 
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JR.  -B.  Co.,  11  Ala.  (N.  a)  437;  1  Adl  Law  Mag.  86;  Mann  v. 
Cooke,  20  Conn.  177;  Sanger  v.  UpUm,  91  U.  S.  60;  Hatch  v. 
Ikma,  101  id.  210.) 

The  statutory  remedy  by  selling  delinquent  shares  for  ap- 
sessments  does  not  affect  the  right  of  action  of  the  corporation 
on  the  subscription.  In  the  case  of  InetoTte  v.  The  Fratdcfort 
Bridge  Co,,  2  Bibb.  576,  in  discassing  this  question,  the  Court 
says:  "A  corporation  is  an  artificial  person,  which,  when 
formed  and  named  acquires  many  powers,  capacities,  and  in- 
capacities. Some  of  them,  as  Blackstone  observes,  are  neces- 
sary and  inseparably  incident  to  every  corporation,  and  are 
tacitly  annexed,  of  course,  as  soon  as  the  corporation  is 
duly  created.  Such  is  the  right  or  capcudty  to  sue  or  be 
sued,  implead  or  be  impleaded,  grant  or  receive,  and  do  all 
other  acts  as  a  natural  person  may.  (1  Bl.  Com.  502.)  It 
follows,  therefore,  that  the  right  to  sue  would  attach  to  the 
company  as  soon  as  it  was  organized  upon  principles  of  the 
common  law,  independent  of  any  provision  in  the  Act  creat- 
ing the  company.  Nor  can  we  perceive  that  it  can  make  any 
difference  with  respect  to  the  right  to  sue,  whether  the  debt, 
or  demand  is  due  by  subscription  or  accrues  on  any  other  ac- 
count. The  subscriber  is  as  much  bound  to  pay  the  amount 
of  the  shares  subscribed  by  him  as  he  would  be  to  pay  any 
other  debt,  and  the  right  of  the  company  to  demand  paymenti 
is  incontestable.  Where  there  is  such  an  obligation  on  the 
one  to  pay,  and  a  right  in  the  other  to  demand  payment,  the 
failure  to  pay  necessarily  superinduces  a  remedy  by  suit 
That  the  provision  of  the  Act  giving  to  the  company  the  right 
to  sell  the  shares  of  a  delinquent  subscriber  does  not  amount, 
to  a  negation  of  the  right,  seems  equally  clear.  The  provis-. 
ion  is  in  the  affirmative,  and  it  is  a  maxim  of  law  that  aa 
affirmative  statute  does  not  take  away  the  common  law.  The 
remedy  given  by  the  Act  is  cumulative  only,  and  the  com- 
pany had  a  right  to  resort  either  to  that  or  the  remedy  which 
the  common  law  gave.  It  was  mentioned  in  the  argument  as 
a  rule  of  law,  that  where  a  statute  creates  a  right,  and  pre-, 
scribes  a  mode  in  which  it  shall  be  enforced,  the  mode  pre- 
scribed by  statute  and  no  other  must  be  pursued.  Whether 
such  a  rule  exists  or  not,  is  not  material  to  decide,  for  it  is 
plain  that  it  is  wholly  inapplicable  to  the  caj9e  before  the 
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Court.  The  right  to  the  demand  due  from  the  defendant  was 
not  given  to  the  company  by  the  Act  of  incorporation.  That 
Act,  by  creating  the  corporation,  gave  it  capacity  to  acquire 
the  right,  but  the  right  itself  was  acquired  by  the  defendtot's 
becoming  a  subscriber ;  its  existence,  therefore,  depended  upon 
his  consent,  and  was  not  and  could  not  have  been  created  by 
the  Act  of  incorporation."  The  following;  authorities  sustain 
these  views :  1  Bedf.  on  Rail  163,  note  3 ;  Ang.  &  Ames  on 
Corp., §  549;  Rutland  eto.  RRy.  Thrall,  35  Vt  636;  Hartford 
etcRRy.  Kennedy,  12  Conn.  499 ;  Buffalo  and  N.  Y.  City 
R  R  V. Dudley,  14  N.  T^  386;  Spangler  v.  Indi/vna  etc.  R  R, 
21  111  276;  N.  H.  R  R  Co.  v.  Johnson,  30  N.  R  402;  Pie- 
cataqua  Ferry  Co.  v.  Jones,  39  id.  491;  Herkimer  M.  and  H. 
Co.  V.  Sm/xll,  21  Wend.  27a 

It  follows  that  the  statutory  liability  imposed  upon  stock- 
holders for  the  debts  of  the  company  in  no  way  interferes 
with  the  equitable  remedy  sought  here^  to  be  enforced  *'  Un- 
paid stock  is  part  of  the  assets  of  an  insolvent  corporation 
without  the  aid  of  any  statute,  and  creditors  may  compel  its 
collection  by  the  trustees  by  proceedings  in  equity."  (Briggs 
V.  Pennirri/an,  8  Cow.  387;  S.  C,  18  Am.  Dec  454.)  In  Has- 
kins  V.  Harding,  2  DilL  106,  the  Court  say:  "Without  the  aid 
of  any  statute  the  impaid  subscriptions  to  the  capital  stock 
constitute  a  fund  available  to  creditors  who  are  unable  to  make 
their  demands  from  the  corporate  debtor,  and  equity  will  lend 
its  aid  to  enforce  payment  for  the  benefit  of  creditors."  The 
l^^me  rule  is  stated  in  almost  the  same  words  in  Winans  v. 
McKean  R.  R  and  Nav.  Co.,  6  Blatchf  .  222.  The  same  reasons 
that  have  been  adduced  to  show  that  the  statutory  remedy  for 
the  collection  of  assessments  or  calls  was  not  exclusive  in  the 
case  of  the  corporation,  apply  with  equal  force  to  establish 
that  the  creditor  is  not  confined  exclusively  to  his  statutory 
remedy,  unless  where  the  right  attempted  to  be  enforced  is 
conferred  by  statute.  (Instons  v.  Frankfort  Bridge  Co., 
supra;  Sedgwick  Stat,  and  Const.  Law,  401;  Ward  v.  Sev- 
erance, 7  Cal.  126.)  In  Ohio  it  was  held  that  an  action  for 
unpaid  assessments  on  subscription  for  stock  might  be  joined 
in  an  action  on  the  statutory  liability  of  stockholders.  (  War- 
ner v.  CaUender,  20  Ohio  St.  190.) 

This  action  is  not  barred  by  the  Statute  of  Limitations. 
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If  the  corporation  can  recover,  the  plaintiflF  can,  becanse  it  is 
through  the  corporation  that  his  equities  are  enforced.  As 
long  as  the  corporation  is  not  barred  hj  the  statute,  neither 
is  the  creditor.  Our  debts  are  in  full  force  against  the  cor- 
poration. Plaintiff's  judgment  against  it  was  recovered  May 
2l  1878,  and  the  complaint  in  this  action  was  filed  August  30, 
1878,  the  judgment,  being  in  full  force.  Our  view  of  this 
case  is  fully  sustained  by  the  Supreme  Court  of  Georgia, 
in  the  case  of  Cherry  v.  Laraar,  58  Ga.  541.  In  that  case 
the  same  question  as  to  the  Statute  of  Limitations  was. 
raised  as  in  the  one  at  bar.  The  Supreme  Court  said: 
"When  judgment  creditors  of  a  corporation  who  have 
exhausted  their  remedy  against  their  debtor  proceed  by  bill 
to  subject  debts  equitably  liable  to  the  payment  of  their  judg- 
ments, they  are  not  barred  if  their  judgments  are  not  dormant 
and  if  the  debts  they  seek  to  reach  are  not  barred,  as  between 
the  corporation  and  its  debtors,  in  this  case  the  stockholders 
who  stand  indebted  on  their  subscriptions  to  the  capital  stock; 
*  *  *  that  an  action  on  the  bills  would  have  been  barred 
when  the  present  cause  was  commenced  is  quite  immaterial,  the 
rights  of  the  creditors,  as  against  the  bank,  rest  now,  not  upon 
the  bills,  but  upon  the  judgments;  and  as  against  the  sub- 
scribers to  the  stock,  upon  the  contracts  of  subscription,  by 
which  the  subscribers  became  bound  to  the  bank.  For  the 
purposes  of  this  proceeding,  it  is  not  necessary  that  the  com- 
plainants should  disclose  the  causes  of  action  which  they  had 
against  the  bank,  and  on  which  their  suits  (commenced  in 
December,  1869)  were  founded.  It  is  enough  that  they  pro- 
duce the  judgments  which  were  rendered  in  those  suits,  and 
show  that  they  are  unsatisfied,  and  that  satisfaction  can  not 
be  obtained  without  resort  to  the  fund  now  sought  to  be 
brought  in.**  The  discussion  of  the  Statute  of  Limitations, 
therefore,  limits  itself  to  the  question,  whether  the  subscrip- 
tions are  barred  as  between  the  corporation  and  the  sub- 
scribers. 

As  appears  from  the  complaint,  the  corporation,  the  City 
Paving  Company,  was  organized  and  incorporated  November 
10, 1868,  before  the  Codes  were  in  effect.  The  law  governing 
the  incorporation  will  be  found  in  the  first  volume  of  HitteU's 
General  Laws,  pp.  147  et  acq.    By  Section  441  (Sec.  10),  p.  148, 
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it  is  provided  that  "  the  trustees  shall  have  power  to  call  in 
and  demandfrom  the  stockholders  the  sums  by  them  subscribed, 
at  such  times  and  in  such  payments  or  installments  as  they 
may  deem  proper."  The  statute  of  New  York  on  this  subject 
provided  that  the  directors  might  require  the  -subscribers  to 
pay  the  amounts  subscribed  in  such  manner  and  in  such  in- 
stallments as  they  might  deem  proper.  Charles  Bouton  sued 
the  Dry  Dock  eta  Stage  Company,  a  corporation  organized 
under  that  statute,  for  goods  sold.  The  Marine  Court  allowed 
the  defendants  to  set  off  the  par  value  of  four  shares  of  their 
capital  stock,  as  money  due  them  upon  the  plaintiff's  subscrip- 
tion for  such  four  shares.  The  judgment  was  reversed  in  the 
common  pleas,  on  the  ground  that  the  statute  clearly  con- 
templated a  resolution  by  the  directors,  fixing  the  manner  and 
the  installments  required;  that  the  plaintiff's  subscription 
was  subject  to  this  provision,  and  he  did  not  agree  to  pay,  nor 
was  he  bound  to  pay,  until  no  required;  and  it  was  held  that 
the  set-off  ought  not  to  have  been  allowed  at  all,  without 
evidence  that  the  subscription  had  become  payable,  under  a 
proper  call  by  the  directors  for  payment.  (Bovion  v.  Dry 
Dock  Co.,  4  R  D.  Smith.  420.) 

It  was  held  in  The  Western  RR.  Co. Y.Avery M  N.  C.491, 
that  the  Statute  of  Limitations  against  a  subscriber  commenced 
to  run  only  from  the  call.  In  AUibone  v.  Eager,  46  Pa.  St. 
48,  no  call  had  been  made  for  eleven  years,  and  it  was  claimed 
that  the  Statute  of  Limitations  would  be  a  bar.  The  Court 
held  that  this  by  no  means  followed,  that  the  delinquent 
stockholders  might  all  the  time  have  controlled  the  corpora- 
tion, and  yearly  received  profits,  and  it  would  be  strange  if 
they  could,  by  a  failure  to  call  subscriptions  from  themselves, 
raise  a  bar  in  favor  of  themselves  against  the  creditors  of  the 
corporation.  See  also  Bedfield  on  Bailwajrs,  163,  where  the 
author  says:  ''A  subscription  for  shares  is  justly  regarded  as 
equivalent  to  a  promise  to  pay  calls  as  they  shall  be  legally 
made  to  the  amount  of  the  shares."  Also  same  authority, 
p.  180,  same  volume.  And  to  the  same  effect,  Mansfield  etc. 
R..R.  Co.  V.  Hall,  26  Ohio  Si  310.  A  party  subscribing  for 
stock  of  a  corporation  is  not  liable  except  for  amounts  of  as- 
sessments duly  levied.  {California  Sugar  Co.  v.  Schaefer,  67 
CaL  398.)    Even  if  the  recovery  of  the  subscription  was 
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barred  hj  limitation  against  the  corporation,  it  would  not  be 
so  against  the  plaintiff  (Eyre  v.  Beebe,  28  How.  Pjf.  335.) 
The  corporation  hj  its  release  to  the  subscriber  coald  not 
relieve  him  from  his  liability  to  pay  his  subscription  when 
called  upon  by  a  creditor.  (  Upton  v.  Trdnlcocky  91  U.  S.  46.) 
Neither  can  it  do  so  indirectly  by  its  laches.  Whether  the 
creditors  of  a  mining  corporation  whose  stockholders  have 
entered  into  no  conventional  obligation  to  pay  subscriptions 
would  be  liable  to  such  an  action  as  this,  is  a  question  not 
involved  here.  Judge  Hoffman,  of  the  District  Court  of  the 
United  States,  has  held  not  (In  re  The  SouOi  Mountain 
Com.  if.  Co.,  7  P.  0.  L.  J.  74a) 

McAUieter  A  Bergin,  for  Respondents. 

In  support  of  the  judgment  we  beg  to  submit  the  following 
points: 

As  a  suit  based  upon  the  statutory  liability  of  a  stock- 
holder, the  action  is  clearly  barred  by  the  Statute  of  limita* 
tions.  {Stilphen  v.  Ware,  46  Cal.  Ill;  Davidaon  v.  Barnkm^ 
84  id.  505;  ParroU  v.  Colby,  6  Hun,  N.  T.,  56.)  The  origi- 
nal indebtedness  accrued  between  May  8  and  October  15, 
1873.  In  actions  upon  stockholders'  statutory  liability,  the 
doctrine  of  contribution  does  not  obtain.  {United  States  v. 
Knox,  102  XT.  S.  426.)  The  complaint  is  fatally  defective  as 
one  based  upon  the  individual  liability  of  the  stockholder. 

The  individual  liability  of  a  stockholder  is  direct  and  con- 
current with  that  of  the  corporation  of  which  he  is  a  stock* 
holder.  A  complaint,  based  upon  such  liability,  must,  there- 
fore, aver  all  the  facts,  and  with  the  like  precision,  averment 
of  which  would  be  necessary  to  establish  legal  liability  against 
the  corporation  itself.  {Larrdbee  v.  Baldwin,  35  CaL  168; 
Young  v.  Rosenbaum,  39  id.  646;  Neileon  v.  Crawford,  52 
id.  248.)  The  Court  will  observe  that  the  complaint  in  this ' 
respect  is  radically  insufficient  The  averment  that  ''the  in- 
debtedness upon  which  said  judgment  was  recovered,  and 
upon  which  the  same  is  founded,  was  incurred  by  the  City 
Pavement  Company  between  the  ninth  of  May,  1873,  and  the 
fifteenth  of  October,  1873,  and  that  the  said  City  Pavement 
Company  was  then,  and  ever  since  has  been,  and  still  is^ 
whoUy  insolvent,"  utterly  fails  to  allege  any  issuable  fact  It 
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is  simply  an  averment  of  a  bald  legal  conclnsion.  Who  were, 
then,  the  stockholders?  what  were  the  number  of  their 
respective  shares  of  stock  ?  what  were  the  debts  and  liabilities 
of  the  company? — ^in  fact,  all  and  every  of  the  elements 
necessary  to  support  such  an  action  are  entirely  wanting  in 
this  complaint  Nor  is  the  action  any  the  more  tenable  upon 
the  ground  of  liability  for  unpaid  subscription  to  capital 
stock  Such  liability  is  several,  separate,  and  distinct  There 
is,  of  course,  no  such  thing  as  contribution  between  the  re- 
spective subscribers  to  the  capital  stock  of  a  corporation  upon 
their  respective  subscriptions.  The  liability  of  each  is  sepa- 
rate and  several,  and  not  joint  Hence,  there  is  clearly  a 
misjoinder  of  parties  defendant,  as  well  as  an  utter  absence  of 
right  to  recover  on  the  part  of  the  plaintiff. 

As  observed  by  this  Court  in  The  Calif  omia  Sugar  Manu- 
fa^cturing  Co.  v.  Schaefer,  67  CaL  398:  "If  the  subscription 
paper  was  idgncd  after  the  corporation  was  formed,  and  even 
if  the  subscription  can  be  considered  as  the  equivalent  of  a 
subscription  for  stock,  plaintiff  has  no  power  to  treat  the  sub- 
scribers differently  from  other  stockholders,  or  to  recover 
from  them  other  than  the  amounts  of  assessment  duly  levied." 
The  complaint  in  this  case  wholly  fails  to  allege  demand  for 
levy  of  any  assessment,  and  wholly  fails  to  show  any  right  in 
plaintiff  to  arrogate  to  himself  assertion  of  rights  which  le- 
gally can  only  be  asserted  by  the  corporation.  The  liability 
of  any  of  respondents  for  unpaid  subscription  is  primarily 
and  directly  to  the  corporation.  The  corporation  alone  has 
the  legal  right  to  assert  such  liability.  Creditors  have  neither 
the  right  nor  the  title  to  do  so.  Nor  does  the  insolvency  of 
the  corporation  in  the  least  affect  this  rula 

Under  the  statute  the  Board  of  Directors  are  clothed  with 
the  powers  of  the  corporation,  and  are  alone  entitled  to  assert 
its  rights.  {Ga^BkwUer  v.  Willis,  38  Cal.  19;  Gorham  v.  Gil- 
son,  28  id.  484;  Smith  v.  Hurd,  12  Mete.  385;  AUen  v.  Cur- 
tis, 26  Conn.  456;  Greaves  v.  Gotige,  16  Abb.,  N.  S.,  378;  S. 
C,  69  N.  Y.  154;  AbboU  v.  Merriam,  8  Cush.  690.)  Courts 
of  equity  do  not  undertake  to  administer  the  affairs  of  cor- 
porations in  absence  of  some  equitable  ground,  upon  which 
exercise  of  its  jurisdiction  may  be  invoked.  {Oglesby  v.  At- 
trill,  4  Morrison's  Trans.  926.)    They  never  interpose  in 
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absence  of  some  such  equitable  gromicL  (Ilawea  v.  OakUmd, 
104  U.  S.  450.)  Neither  creditors  nor  stockholders  can  ignore 
a  corporation  or  its  board  of  directors,  and  undertake  to  arro- 
gate to  themselves  assertion  of  the  rights  of  the  corporation 
in  absence  of  just  cause  therefor.  (Glenny  v.  Lcmgdon,  98 
IT.  S.  29;  Bate  v.  Graham,  1  Kern.  239.) 

The  complaint  in  this  case  utterly  fails  to  show  any  equit- 
able ground  upon  which  a  court  of  equity  would  interpose 
between  the  corporation  and  the  stockholders.  There  is  no 
pretense  of  any  fraud,  collusion,  or  improper  conduct  on  the 
part  of  the  board  of  directors  of  the  corporation.  As  long  as 
the  corporation  continues  to  exist,  the  board  of  directors  are 
the  legally  appointed  persons  charged  with  the  duty  to 
assert  the  rights  of  the  corporation,  alike  for  the  benefit  of 
its  stockholders  as  well  as  its  creditors.  This  is,  under  the 
law,  their  right  and  their  duty,  and  until  it  is  made  to  appear 
that  they  have  proved  recreant  to  their  trust,  a  court  of 
equity  has  no  jurisdiction  to  wrest  Lom  them  exercise  of 
their  appropriate  functions,  or  itself  to  undertake  to  perform 
duties  specially  enjoined  upon  them  by  law.  As  already  ob- 
served in  the  aspect  in  which  we  now  speak  of  the  complaint, 
it  is  manifestly  open  to  the  various  objections  to  it  taken  in 
the  demurrer,  viz.:  Misjoinder  of  parties  plaintiff,  misjoinder 
of  parties  defendant,  and  misjoinder  of  causes  of  action.  We 
do  not,  however,  deem  it  necessary  to  discuss,  nor  do  we  pro- 
pose to  concede  the  proposition  with  respect  to  liability  of 
stockholders  for  unpaid  subscription  for  stock.  Upon  that 
subject  we  beg  to  call  the  attention  of  the  Court  to  the  case 
of  the  Sovih  Mcmntain  Consolidated  Mining  Co.,  7  P.  0.  L. 
J.  748.) 

Liability  to  suit  upon  such  subscriptions  is  barred  by  the 
Statute  of  Limitations.  The  averment  is  ''  that  the  indebted- 
ness upon  which  the  judgment  was  recovered,  and  upon 
which  the  same  is  founded,  was  incurred  by  the  Gty  Pave- 
ment Company,  between  the  ninth  of  May,  1873,  and  the 
fifteenth  day  of  October,  1873,  and  that  the  said  City  Pave- 
ment Company  was  then,  and  ever  since  has  been,  and  still 
is,  wholly  insolvent,"  from  which  it  is  evident  that  this  cor* 
poration,  as  early  as  May,  1873,  ceased  to  be  a  going  institu- 
tion, and  its  creditors  were  put  upon  diligence  to  assert  their 
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rights.  Even  as  against  liability  upon  subscriptions,  the 
statute  was  then  set  in  motion.  If  they  can  now  sue,  they 
could  then  sue,  and  having  neglected  to  sue,  they  are  barred. 
If  they  could  not  then  sue,  neither  can  they  now  sua  (Oerry 
V.  Woodward,  53  Ala.  376;  McCuUy  v.  Pittsburg  R  R  Co., 
82  Pa.  St.  25;  36  id.  77.)  Moreover,  a  single  creditor  u^n  not 
maintain  such  an  action. 

MoBRisoN,  C.  J.: 

The  complaint  shows  that  the  defendant,  the  "  City  Paving 
CSompany,"  is  a  corporation  duly  organized  and  formed  under 
the  laws  of  the  State  of  California,  on  or  about  the  tenth  day 
of  November,  1868,  with  a  nominal  capital  stock  of  $500,000, 
divided  into  5,000  shares  of  $100  each.  It  also  avers  that  the 
defendants,  respectively,  at  the  times  mentioned  in  the  com- 
plaint, became  the  subscribers  to  shares  of  the  capital  stock  of 
the  corporation,  setting  forth  the  number  of  shares  subscribed 
for  by  each  of  them.  It  further  alleges  that  none  of  the 
defendants  have  ever  paid  into  the  corporation  any  portion  of 
the  capital  stock  subscribed  for  by  them,  and  charges  that  the 
whole  amount  that  each  defendant  subscribed  remains  due 
and  unpaid.  The  complaint  further  charges  that  on  the 
second  day  of  May,  1878,  the  plaintiff  recovered  a  judgment 
against  the  City  Paving  Company  in  the  District  Court 
of  the  Fourth  Judicial  District,  for  the  sum  of  $10,500, 
which  judgment  still  remains  in  full  force  and  effect, 
and  wholly  unsatisfied.  That  an  execution  was  issued  on 
such  judgment  against  the  property  of  the  City  Paving  Com- 
pany, which  was  placed  in  the  hands  of  the  Sheriff  of  the 
City  and  County  of  San  Francisco,  and  has  been  returned 
wholly  unsatisfied.  That  the  indebtedness  upon  which  the 
aforesaid  judgment  was  recovered  accrued  between  the  ninth 
day  of  May,  1873,  and  the  fifteenth  day  of  October  of  that 
year.  There  is  a  further  averment  in  the  complaint  of  the 
total  insolvency  of  the  City  Paving  Company,  and  that  all  of 
the  subscriptions  of  the  defendants  to  the  capital  stock  of  the 
corporation  were  made  prior  to  the  creation  of  the  indebted- 
ness to  the  plaintiff.  To  the  complaint  the  defendants  de- 
murred, the  demurrer  wad  sustained  by  the  District  Court, 
and  plaintiff  has  taken  this  appeal. 
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The  questions  involved  in  the  case  are  somewhat  new  in 
this  State,  and  have  never  before  (within  our  knowledge)  been 
presented  to  the  Supreme  Court  for  decision.  An  examina- 
tion of  the  authorities  shows,  however,  that  a  suit  in  equity 
by  creditors  of  a  corporation,  to  compel  the  subscribers  to  the 
.  capital  stock  to  pay  in  their  subscriptions,  is  a  very  common 
proceeding  not  only  in  England  but  also  io  this  country.  In 
Ang.  &  Ames  on  Corporations,  §  602,  we  find  the  law  thus 
stated :  ''  It  has  been  held  that  when  the  trustees,  or  other 
proper  agents  for  that  purpose,  neglect  to  call  in  the  debts  due 
by  the  stockholders  of  a  corporation  for  stock,  so  as  to  enable 
the  company  to  pay  its  debts,  a  creditor,  by  a  bill  in  chancery, 
can  compel  such  agents  to  enforce  contribution  from  the 
stockholders  according  to  their  8ubscription&"  In  the  case  of 
Henry  v.  The  Vermillion  Railroad  Co,  and  other  stockholders^ 
17  Ohio^  189,  the  Court  say:  "These  bill  are  filed  under  the 
act  directing  the  mode  of  proceeding  in  chancery.  They  set 
forth  judgments  at  law  recovered  against  the  Company;  fur* 
ther,  that  after  efibrts  made,  they  could  not  be  collected  on 
execution,  and  that  the  individual  defendants  are  indebted  to 
the  Company  as  stockholders,  upon  their  stock  subscriptions. 
The  principle  has  already  been  recognized  by  this  Court,  that 
a  creditor's  bill  will  lie  against  a  stockholder  of  an  incorporated 
company,  to  compel  him  to  pay  over  to  a  judgment  creditor 
the  amount  of  his  subscription,  which  had  not  before  been 
paid  to  the  company  (Miers  et  al:  v.  ZanseviUe  etc,  Tum- 
pike  Co,,  11  Ohio,  273;  S.  C,  13  id.  197),  and  the  authority 
of  these  cases  we  find  no  reason  to  deny." 

In  the  case  of  Haddna  v.  Harding,  2  Dill.  C.  C.  106, 
Dillon,  Circuit  Judge,  uses  the  following  language:  "With- 
out the  aid  of  any  statute,  the  unpaid  subscriptions  to  the 
capital  stock  constitute  a  fund  available  to  creditors  who 
are  unable  to  make  their  demands  from  the  corporate  debtor, 
and  equity  will  lend  its  aid  to  enforce  payment  for  the  ben- 
efit of  creditors."  (Citing  numerous  authorities.)  In  the 
case  of  OgUvie  et  al.  v.  The  Knox  Insurance  Co,,  22  How. 
380,  the  Supreme  Court  of  the  United  States  maintained 
the  same  principle  in  a  case  where  the  subscriptions  were 
obtained  by  fraud.  It  is  there  said  that,  "in  a  bill  by  a 
judgment  creditor  against  an  incorporated  insurance  com- 
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pany  and  its  stockholders,  to  compel  the  latter  to  pay  up  the 
balance  due  on  their  several  subscriptions  to  the  stock,  they 
can  not  be  allowed  to  defend  themselves  by  an  all^ation 
that  their  subscriptions  were  obtained  by  fraud  and  mis* 
representations  of  the  agent  of  the  company.  It  is  tob  late, 
after  the  investment  is  found  unprofitable  and  debts  are  in« 
eurred,  for  stockholders  to  withdraw  their  subscriptions  un« 
der  such  a  pretense  or  plea." 

The  case  of  Adler  et  clLy,  The  Milwaukee  Patent  Brick 
MaTMifac^rvng  Company  et  al.,  13  Wia  67,  is  a  strong 
ease  to  the  same  effect  l^e  language  of  the  Court  is  that 
"the  stockholders/ being  in  general  free  from  personal  re- 
sponsibility, the  capital  stock  constitutes  the  sole  fund  to 
which  creditors  look  for  the  liquidation  of  their  demands. 
It  is  the  basis  of  the  credit  which  is  extended  to  the  corpora- 
tion by  the  public,  and  a  substitute  for  the  individual  liabil- 
ity which  exists  in  other  oases.  So  far  as  the  creditors  are 
concerned,  it  is  regarded  in  the  law  as  a  trust  fund,  pledged 
for  the  payment  of  the  debts  of  the  corporation.  *  •  • 
If,  therefore,  by  the  willful  or  stubborn  inaction  of  the  di- 
rectors or  stockholders  the  company  fails  to  meet  its  obliga- 
ti<ms  and  perform  its  duties,  a  court  of  equity  will,  on  a 
proper  application,  afford  the  requisite  relief." 

In  a  very  recent  case — Sotdh  Mowniain  Con.  Mining  Co., 
7  Sawy.  30-— Hoffman,  J.,  says :  '*  I  do  not  question  the  power 
of  the  Court  to  compel  contribution  of  unpaid  subscriptions 
to  the  capital  stock  of  an  insolvent  corporation  for  the  pur- 
pose of  paying  its  debts."  The  learned  Judge  cites  numerous 
decisions  of  the  Supreme  Court  of  the  United  States  in  sup- 
port of  his  view  of  the  law. 

It  may  be  remarked  that  the  case  of  the  Sov;th  Moun^ 
iavn  Consolidated  Mining  Company,  7  Sawy.  30,  was  carried 
by  writ  of  review  to  the  Circuit  Court,  was  there  aflSrmed, 
and  the  opinion  rendered  by  the  learned  Circuit  Judge  is 
relied  upon  by  the  defense  in  this  case.  But  with  due 
deference  to  the  very  able  counsel,  we  must  say  that  we  do 
not  think  that  it  sustains  defendants'  position.  Mr.  Justice 
Sawyer  there  says:  "Mining  corporations  in  California  are, 
in  these  particulars,  sui  generis.  They  are  organized  and 
carried  on  upon  principles,  in  these  respects,  wholly  different 
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from  banking,  railroad,  insurance,  and  other  like  commercial 
corporations  having  a  8iiJ)Scribed  capital  stock.  There  is  no 
agreement,  express  or  implied,  to  pay  up  any  particular 
amount  of  stock,  and  no  one  imderstands  that  there  is.  Cer- 
tainly none  is  intended  by  the  parties.  If  there  is  a  contract 
to  pay  up  the  full  nominal  amount  of  the  stock,  it  could  be 
called  in  from  time  to  time  without  regard  to  the  liabilities 
or  needs  of  the  corporation.  There  being  no  such  agreement, 
there  is  no  contract  or  agreement  to  pay  up  capital  stock, 
which  can  constitute  assets  of  the  corporation.  There  is  a 
mere  power  of  assessment  under  the  statute  and  by-laws — 
not  a  contract  to  pay  in  installments  upon  call;  but  this  mere 
power  to  assess,  independent  of  any  contract,  express  or  im- 
plied, to  pay  up  the  nominal  amount  of  capital  stock  in 
installments,  is  not  assets  of  the  corporation." 

The  distinction  between  the  case  there  considered,  which 
involved  tBe  liability  of  a  stockholder  in  a  mining  corpora-^ 
tion,  and  the  liability  of  a  sibbacriher  to  the  capital  stock  of  a 
banking,  railroad,  insurance,  or  other  commercial  corporation, 
such  as  we  are  dealing  with  in  this  case,  is  clearly  marked 
out  in  the  opinion  of  Mr.  Justice  HoffinazL  He  says:  "These 
principles  apply  to  all  cases  where  an  obligation  has  been 
created  or  incurred  on  the  part  of  a  stockholder  to  pay  to  the 
corporation  a  certain  sum,  being  the  par  value  of  the  capital 
stock  subscribed  for  or  transferred  to  him.  The  liability  thus 
created  grows  out  of  contract,  express  or  implied,  and  the 
creditors  of  the  corporation  may  avail  themselves  of  it,  as  of 
any  other  chose  in  action  or  equitable  assets  of  the  corpora- 
tion, on  well-settled  and  familiar  principles." 

Other  authorities  might  be  cited  in  support  of  the  views 
above  presented,  but  we  think  we  have  sufficiently  shown 
that  when  a  stockholder  has  contracted  with  the  corporation 
to  pay  in  a  certain  amount  of  the  capital  stock,  he  is  bound 
by  such  contract,  and  a  court  of  equity  will  enforce  it  for  the 
benefit  of  creditors  of  the  insolvent  corporation. 

But  it  is  claimed  that  the  rule  above  stated  has  been 
changed  in  this  State.  In  the  first  place,  our  attention  has 
been  called  to  Section  2,  Article  xii.  of  the  new  Constitution, 
which  provides  that  "  dues  from  corporations  shall  be  secured 
by  such  individual  liability  .of  the  corporators  an^  other 
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means  as  may  be  prescribed  by  law;"  and  also  to  Section  3  of 
the  same  article,  which  declares  that "  each  stockholder  of  a 
corporation^  or  joint-stock  association,  shall  be  individually 
and  personally  liable  for  |fnch  proportion  of  all  its  debts  and 
liabilities  contracted  or  incurred,  during  the  time  he  was  a 
stockholder,  as  the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital  stock,  or  shares 
of  the  corporation  or  association."  But  the  above  provisions 
of  the  new  Constitution  do  not  apply  to  this  case,  as  the  lia* 
bility  of  the  stockholders  accrued  before  the  new  Constitution 
was  adopted.  The  provisions  of  the  old  Constitution  on  this 
subject,  however,  were  substantially  the  same.  By  Section 
32,  Article  iv.  (Const  of  1863),  it  is  provided:  "Dues  from 
corporations  shall  be  secured  by  such  individual  liability  of 
the  corporators,  and  other  means,  as  may  be  prescribed  by 
law."  And  Section  36  of  the  same  article  reads  as  foUows: 
"  Each  stockholder  of  a  corporation,  or  joint-stock  association, 
shall  be  individually  and  personally  liable  for  his  proportion 
of  all  its  debts  and  liabilities." 

We  are  also  referred  to  Section  322  of  the  Civjl  Code,  re^ 
specting  the  liability  of  stockholdera  But  is  the  right  of  the 
creditors  of  the  corporation  to  pursue  the  subscribers  in 
equity,  as  has  been  attempted  in  this  case,  taken  away  by  the 
provisions  of  the  "Constitution  or  the  Act  of  the  Legislature? 
We  think  not;  and  will  endeavor  to  show  that  it  is  not,  by 
reference  to  the  authorities. 

Thompson,  in  his  recent  work  on  the  Liability  of  Stock- 
holders, says  (§  266):  "The  general  rule  is,  that,  although 
a  creditor  has  a  concurrent  remedy  against  a  shareholder  at 
law,  this  does  not  oust  the  jurisdiction  of  the  courts  of  equity." 
"  Section  266.  The  rule  obtaining  in  some  of  the  States,  in  case 
of  a  statutory  liability,  is  that  the  creditor  has  a  concurrent 
remedy  at  law."  "It  has  been  held,  under  a  statute  of  indi- 
vidual liability ,  that  where  a  suit  in  equity  has  been  instituted 
for  such  a  purpose  (the  benefit  of  all  the  creditors),  no  creditor 
can  institute  a  separate  suit  for  the  enforcement  of  such 
liability  m  his  own  behalf."    (§  275.) 

The  case  of  The  Bank  of  the  United  States  v.  BaUam  et  al,, 
4  Dana,  575,  is  an  authority  on  this  subject.  That  was  a  suit 
in  chancery  against  the  shareholders  in  a  corporation  called. 
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the  Fayette  Paper  Manufacturing  Company^  the  charter  of 
which  contained  the  following  clause:  "Provided,  however, 
that  the  estate  and  property  of  every  individual  shareholder, 
who  holds  or  possesses  stock  in  saL^  corporation,  shall  at  all 
times  be  liable  and  subject  in  law^  in  proportion  to  his  or  her 
interest  therein,  to  pay  and  satisfy  all  debts  and  demands  con? 
tracted  by  said  corporation  during  the  time  he  or  they  held 
stock  therein,  upon  a  failure  of  the  corporate  funds  to  dis- 
charge the  same.''  The  plaintiff  had  recovered  a  judgment 
against  the  corporation,  and  failing  to  coUect  the  money  from 
it,  prosecuted  his  suit  on  the  equity  side  of  the  Court  against 
the  shareholders,  and  the  Court  there  says:  *'As  the  judg- 
ment and  return  on  the  execution  thereon  entitled  the  bank 
to  demand  the  amount  of  its  debt  from  stockholders  in  their 
personal  right,  and  as  they  are  liable,  not  in  solido,  but  only 
distributively,  in  the  ratio  of  their  several  interests,  and  are 
moreover  multitudinous,  we  have  no  doubt  that  the  Circuit 
Court,  sitting  in  eqv4ty,  h»d  jurisdiction  over  a  joint  bill  filed 
against  all  of  them,  concurrently  with  a  court  of  law,  over 
separate  acjbions  against  each  of  them,  upon  his  sole  and  sev- 
eral liability/* 

The  case  of  MatOiewa  et  al.  v.  Murray  et  oLy  24  Md.  627, 
was  a  suit  in  equity  against  the  stockholders  in  a  company 
incorporated  under  an  Act  containing  the  following  provision: 
**  The  stockholders  shall  be  severally  and  individually  liable 
to  the  creditors  of  the  company  in  which  they  are  stock- 
holders to  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts  made  by  such 
company,"  and  the  bill  was  entertained  by  the  Court  In  the 
later  case  of  Norris  v.  Johnson,  34  id.  489,  the  Court  uses 
the  following  language:  "In  such  case  (against  the  stock- 
holders) it  is  unanimously  conceded  the  creditors  may  have 
relief  in  equity,  but  the  controverted  question  is,  Have  they 
not  also  the  right  to  sue  at  law?"  In  Massachusetts  it  has 
been  held,  that  the  creditor  Tnvst  pursue  his  remedy  against 
the  shareholdors  in  a  court  of  equity.  In  the  case  of  Harris 
v.  Ths  First  Parish  in  Dorchester,  23  Pick.  112,  the  Court 
holds  that  "  an  action  at  common  law  does  not  lie  in  favor  of 
a  bank,  against  a  stockholder,  to  enforce  the  provision  in 
Revised  Statutes,  a  26,  sec  30,  that  if  any  loss  or  deficiency 
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of  the  capital  stock  in  any  bank  shall  arise  from  the  official 
mismanagement  of  the  directors,  the  stockholders  shall,  in 
their  individual  capacities,  be  liable  to  pay  the  same;  but 
the  remedy  is  by  bill  in  equity."  The  case  of  Perry  et  al. 
V.  Tv/mer  et  al.,  55  Mo.  418,  is  an  authority  sustaining  the 
jurisdiction  of  a  court  of  equity  in  a  proceeding  against  the 
stockholders;  and  the  cases  of  Pollard  y.  Bailey,  20  Wall 
520,  and  Haich  v.  Darui,  101  U.  S.  205,  are  authorities  in 
support  of  the  proposition  we  have  been  considering. 

It  appears  to  us  to  be  well  settled,  that  a  suit  such  as  was 
instituted  by  the  plaintiff  properly  lies  in  a  court  of  equity, 
unaffected  by  any  remedy  the  creditor  may  have  under  the 
provisions  of  the  Constitution  and  the  statute.  Indeed,  it 
may  be  that  the  constitutional  and  statutory  remedy  is  a 
broader  one  than  that  arising  upon  the  contract  of  subscrip- 
tion, for  in  a  suit  upon  the  latter  the  recovery  can  not  extend 
beyond  the  amount  of  the  subscription,  whereas  the  liability 
created  by  the  law,  independent  of  any  contract,  is  for  the 
stockholder's  proportion  of  all  the  debts  contracted  or  in- 
curred dming  the  time  he  was  such  stockholder. 

There  is  but  one  other  question  in  the  case,  and  that  relates 
to  the  Statute  of  Limitations.  The  indebtedness  upon  which 
the  judgment  was  recovered  accrued  between  the  ninth  of 
May  and  the  fifteenth  of  October,  1873;  the  date  of  the  judg- 
ment is  May  2, 1878,  and  the  complaint  in  this  case  was  filed 
August  30, 1878;  and  it  is  clauned,  on  behalf  of  the  defend- 
ants, that  the  Statute  of  Limitations  has  run  in  their  favor. 
An  examination  of  the  authorities,  however,  will  show  that 
the  point  is  not  well  taken.  Referring  again  to  Thompson 
on  the  Liability  of  Stockholders,  we  find  the  law  thus  stated: 
"  Where  the  liability  is  for  unpaid  balances  on  stock  subscrip- 
tions, there  is  authority  for  the  position  that  the  statute  does 
not  begin  to  run  (if  at  all)  before  a  notorious  disbandment  of 
the  company  and.cessor  of  business;  and  there  is  good  sense 
in  this  view.  However  this  may  be,  it  is  clear  of  doubt  that, 
in  case  of  a  company  which  continued  to  transact  business, 
and  which  has  been  a  *  going  company,'  without  interruption, 
from  the  time  of  the  subscription  of  the  stockholder  until  the 
conmiencement  of  the  suit  for  calls,  the  statute  would  not 
commence  to  run  until  a  call  made  by  the  stockholder  to  pay 
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it ;  and,  for  stronger  reasons,  it  would  not  begin  to  ran  nntil 
that  time,  if  the  controversy  were  between  a  creditor  of  the 
corporation  and  a  shareholder."  (§291.)  In  the  case  of 
Curry  v.  Woodward,  53  Ala.  376,  the  Court  say :  "  Until  the 
call  was  made,  or  there  was  an  evident  disbandment  of  the 
company  and  a  relinquishment  of  business,  the  Statute  of 
Limitations  would  not  begin  to  run."  To  the  same  effect  is 
the  case  of  Cherry  et  al.  v.  Lamxir  et  aL,  68  GJa.^641,  in 
which  a  bill  was  filed  by  the  creditors  of  a  corporation  to 
subject  to  the  payment  of  their  judgment  against  it  certain 
unpaid  stock  subscribed  by  the  defendants. 

A  defendant  can  not  a.vail  himself  of  the  Statute  of  lim- 
itations, by  demurrer  to  the  complaint,  unless  it  affirmatively 
appears  therefrom  that  the  action  is  barred  by  a  provision  of 
that  statute;  and  in  this  case  there  is  no  averment  of  the  ex- 
istence of  any  fact  that  would  put  the  statute  in  motion.  No 
disbandment  of  the  company,  no  cessor  of  business,  no  call 
upon  the  subscribers  to  pay,  is  averred  in  or  appears  from 
any  fair  construction  of  the  complaint.  We  are  of  opinion 
that  the  complaint  sets  forth  a  good  cause  of  action  against 
the  defendants,  and  the  demurrer  should  have  been  overruled 

Judgment  reversed. 

Mtrick  and  Thornton,  JJ.,  concurred. 


[No.  10^790— Department  One.] 
]>eoember  2S,  1SS2. 

Ex  PARTE  OEORQE  L.  JORDAN. 

PouoE  Ck>URT  No.  2  OF  San  Francisoo— CoNsnTunoNAL  Law— Local  ob 
Special  Jurisdiction. — ^The  Act  of  March  7,  1881,  creatiiig  an  addi- 
tional Court  in  the  City  and  Connty  of  San  Franciaoo,  known  as  Police 
Judge's  Court  No.  %  is  not  in  oontravention  of  Art  iv.,  Sea  25,  Subdik 
1,  2,  3,  and  4,  or  Subds.  28  and  29  of  the  Constitution. 

Application  for  discharge  on  writ  of  habeas  corpus. 
John  M.  Lucas,  for  Petitioner. 
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The  Court: 

Under  the  Consolidation  Act  of  the  City  and  County  of  San 
Francisco,  there  is  a  Police  Judge's  Court,  and  a  Judge  thereof. 
March  7,  1881,  the  Legislature  passed  an  Act  creating  an 
additional  Police  Judge's  Court  in  the  said  city  and  county, 
to  be  known  as  "Police  Judge's  Court  Number  Two"  (Stats. 
1881,  p.  74),  and  declared  that  it  "shall  have  concurrent  juris- 
diction of  all  preliminary  examinations  of  persons  charged 
with  felony,  and  of  all  misdemeanors  and  violations  of  city 
and  county  ordinances,  and  all  other  offenses  of  which  the 
Police  Judge's  Court  of  said  city  and  county  now  has  juris- 
diction." The  Act  provided  for  the  distribution  of  the  busi- 
ness between  the  two  Courts,  and  declared  that  "the  mode 
of  examination,  trial,  and  procedure  in  the  Police  Judge's 
Court  Number  Two  shall,  in  all  cases,  be  governed  by  the 
same  rules  prescribed  by  law  for  other  Police  Courts  in  similar 
cases." 

It  is  urged  that  this  Act  is  in  violation  of  Article  iv..  Sec- 
tion 25,  Subdivisions  1, 2, 3,  and  4  of  the  Constitution  of  1879, 
which  forbid  the  Legislature  from  passing  a  local  or  special 
law  regulating  the  jurisdiction  and  duties  of  Police  Judges, 
for  the  punishment  of  crimes  and  misdemeanors,  and  regu- 
lating the  practice  of  couris  of  justice.  We  do  not  think  the 
Act  in  question  is  in  violation  of  those  provisions.  By  Sec- 
tion 1  of  Article  vi.,  the  judicial  power  is  vested  in  certain 
Courts  named,  "and  such  inferior  Courts  as  the  Legislature 
may  establish,"  eta  The  Legislature  had  power  to  create  the 
the  Court.  To  say  that  the  Court,  thus  created,  shall  have 
concmrent  jurisdiction  with  another  Court  already  in  exist- 
ence, and  shall  be  governed  by  the  same  rules  prescribed  by 
law  for  other  Police  Courts  in  similar  cases,  is  in  no  sense 
local  or  special  legislation  within  the  meaning  of  the  inhibi- 
tions. It  is  simply  making  applicable  to  the  new  creation 
that  which  already  existed  as  to  former  tribunala  Nor  is 
the  Act  in  violation  of  Subdivisions  28  and  29  of  Section  25 
above  named.  Those  subdivisions  must  be  read  in  connection 
with  Section  1  of  Article  vi  The  view  contended  for  by  peti- 
tioner would  render  the  latter  section  nugatory,  for,  in  that 
case,  the  Legislature  might  create  a  court,  without  (if  such  a 
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thing  be  possible)  a  judge  or  other  officer,  or  conferring  any 
jurisdiction  upon  it. 

The  warrant  having  been  issued  by  a  competent  tribunal 
having  jurisdiction  of  the  subject-matter,  and  being  valid  on 
iiti  face,  the  petitioner  is  remanded. 


[No.  8,319.— In  Bank.] 
December  28,  1882. 


'   THOMAS  H.  SMITH  v.  LU  WHEAT  SMTTHl 

DnroBCR-— Crusi/tt. — ^The  only  fact  of  alleged  craelty  exprenly  foand  la, 
that  defendant  deserted  her  husband  and  children,  and  went  to  Ger- 
many, for  the  purpose  of  perfecting  heraelf  in  the  art  of  paintings  and 
was  abroad  about  three  months. 
Held:  This  act  did  not,  of  itself,  constitute  such  cruelty  as  entitled  tbe 
plaintiff  to  a  divorce. 

Id.— Id.— Finding. — ^The  finding  "that  the  repeated  acts  of  cruelty,  as 
established  by  the  evidence,  upon  the  part  of  said  defendant  towards 
her  said  husband  and  children  during  the  last  several  years,  have  inflicted 
upon  the  plaintiff  grievous  mental  suffering,"  is  but  a  conclusion  of  law* 
and  does  not  find  any  fact  in  iaaue  in  the  case. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  Los  Angeles  County.    Hines,  J. 

Thorn  &  St^hens  and  F.  H.  Howard,  for  Appellant. 

The  finding,  ''that  for  several  years  past  the  defendant  has 
been  guilty  of  repeated  acts  of  extreme  cruelty  to  plaintiff 
and  their  children,"  is  not  of  a  fact,  but  a  conclusion  of  law, 
(Wdls  V.  McPike,  21  Cal.  219;  Frisch  v.  Caler,  id.  71;  Lighi- 
ner  v.  Menzd,  35  id.  452;  People  v.  Board  of  Supervisors,  27 
id.  674;  PoUiemua  v.  Carpenter,  42  id.  375.)  The  findingji 
must  state  the  facts  expressly  and  specially,  not  generally. 
The  true  test  is,  would  they  be  good  as  a  special  verdict  ? 
(Breeze  v.  Doyle,  19  id.  105;  Phoenix  Water  Co.  v.  Fletcher, 
23  id.  488;  Garfield  v.  K.  F.  A  T.  M.  Co,,  17  id.  510.)  In  ac- 
tion  for  divorce  based  on  cruelty,  specific  facts  must  be  al- 
leged, and  the  general  allegation  of  cruelty  is  insufficient. 
(Harrison  v.  Harrison,  7  ted.  484;  Lewis  v.  Lewis,  5  Mo. 
278;  HiU  \  HiU,  10  Ala.  527;  Wright  v.  Wright,  3  Tex.  168; 
Wilson  V.  Wilson,  2  Dev.  &  Bat  377;  Brown  v.  Brown,  2 
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R  I.  881;  FeOowa  v.  Fdlowa,  8  N.  EL  160;  Ward  r.  Ward,  1 
Tenn.  Ch.  262;  Home  v.  Home,  id.  259;  Smith  v.  iSfmitt^ 
43N.H.284.) 

Bnmson  &  WeUa  and  George  8.  Hupp,  for  Respondent 

As  to  the  sufficiency  of  findings  the  test  is,  would  they  be> 
sufficient  if  presented  by  a  jury  as  a  special  verdict?  {Breeze 
V.  Doyle,  19  Cal.  101.)  The  Court  should  find  the  idtimate 
facts,  not  state  the  evidence.  {Jonee  v.  Clarky  42  id.  180; 
Coveny  v.  Hale,  49  id.  656;  Maihews  v.  Kinsell,  41  id.  514; 
Hihn  V.  Peck,  30  id.  286.)  "  Extreme  cruelty  "  is  a  term  de- 
fined by  Section  94  Civil  Code»  and  is  as  follows: "  Extreme  cm- 
eltyis  the  infliction  of  grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the  marriage." 
The  acts  of  defendant  prodtfced  this  effect.  Those  acts  con- 
stitute the  ultimate  fact  expressed  in  the  term  "  extreme  cru- 
elty." Extreme  cruelty  is  a  fact  which  by  no  assertion  or 
sophistry  can  be  tortured  into  a  conclusion  of  law.  It  is  tor- 
ture itself.  Extreme  cruelty  is  grievous  mental  suffering. 
It  is  a  state  of  being,  and  not  a  conclusion  of  law.  It  is  an 
ultimate  condition  of  mind  or  body  produced  by  successive 
acts,  and  not  a  legal  and  logical  conclusion  drawn  from  a  ma- 
jor  and  a  minor  premise. 

The  Court: 

Plaintiff  sued  defendant  for  a  divorce  on  the  ground  of  ex- 
treme cruelty,  alleging  in  his  complaint  various  acts  claimed 
to  constitute  cruelty,  all  of  which  are  denied  in  the  defen4- 
ant's  answer.  A  decree  of  divorce  was  entered  in  the  Court 
below,  and  one  of  the  errors  assigned  on  this  appeal  is  that 
the  findings  are  insufficient  to  support  the  judgment  The 
following  are  the  findings  on  the  question  of  extreme  cruelty*. 

"  5.  That  the  conduct  of  the  defendant  toward  the  plaintiff, 
and  her  treatment  of  her  children  during  the  last  several ' 
years,  has,  upon  repeated  occasions,  been  extremely  cruel,  and 
that  in  the  month  of  June,  1880,  without  the  consent  or 
knowledge  of  the  plaintiff,  she  deserted  her  husband  and 
children,  and  went  to  Dusseldorf,  in  Germany,  for  the  pur- 
pose, as  she  now  claims,  of  perfecting  herself  in  the  art  of 
painting,  and  remained  absent  from  her  said  husband  and 
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children  until  the  seventeenth  day  of  September  thence  next 
ensuing,  upon  which  day  she  returned  to  Los  Angeles  City. 

*'  6.  That  the  repeated  acts  of  cruelty,  as  established  by 
the  evidence,  upon  the  part  of  said  defendant  toward  her  said 
husband  and  children  during  the  last  several  years,  have  in- 
flicted upon  the  plaintiff  grievous  mental  suffering." 

It  will  be  observed  that  the  only  fact  of  alleged  cruelty 
expressly  found  is  that  the  defendant  deserted  her  husband 
and  children  and  went  to  Dusseldorf,  in  Germany,  for  the 
purpose  of  perfecting  herself  in  the  art  of  painting,  and  was 
abroad  from  June  until  September,  1880.  This  act  did  not 
of  itself  constitute  such  cruelty  as  entitled  the  plaintiff  to  a 
divorce.  (1  Bish.  on  Marriage  and  Divorce,  §  738.)  The  fdxth 
finding  is  but  a  conclusion  of  law,  and  does  not  find  any  fact 
in  issue  in  the  case.    (Pdhemua  v.  Carpenter,  42  CaL  386.) 

Judgment  reversed  and  cause  remanded.  ^ 


[No.  10,780.— In  Bank.] 
December  29,  1S82L  ^ 

THE  PEOPLE  V.  ISAAC  TAMKIN. 

MirBDX&—JT78TiFiOATXON— Threats.— Threats  made  by  the  deceased  against 
a  defendant  chai^ged  with  homicide  are  admissible  for  the  purpose  of 
illustrating  or  determining  the  question  as  to  who  was  the  assailant  in 
the  fatal  encounter,  and  are  also  admissible  when  they  have  been  com- 
municated to  the  defendant,  for  the  purpose  of  determining  whether  the 
threats,  in  connection  with  the  other  facts  and  circumstances  of  the  case, 
were  sufficient  to  excite  reasonable  fears  in  the  mind  of  the  defendant. 
,  The  previous  threats  alone,  however,  unless  coupled  at  the  time  with  an 
apparent  design  then  and  there  to  carry  them  into  effect,  will  not  justify 
a  deadly  assault  by  the  other  party.  There  must  be  such  a  demonstration 
of  an  immediate  intention  to  execute  the  threat  as  to  induce  a  ressonahle 
belief  that  the  party  threatened  will  lose  his  life  or  suffer  seriors  bodily 
injury  unless  he  immediately  defends  himself  against  the  attack  of  his 
adversary. 

Id. — ^Id. — Id. — On  a  trial  for  murder  the  facts  of  the  homicide  were  thus 
stated  by  one  witness,  whose  testimony  was  substantially  corroborated 
by  the  others:  "Tamkin  (the  defendant)  and  I  were  walking  down  the 
street,  when  McGlellan  (the  deceased)  hailed  Tamkin  from  behind;  we 
turned  around  and  McClellan  stood  there,  facing  us;  he  said  to  Tsmkin, 
'I  suppose  you  are  as  well  heeled  as  you  were  last  night;*  Tamkin  replied, 
'I  am  not  heeled;'  McClellan  then  said,  'Ck>  and  heel  yourself,  for  I  am 
fixed;*  Tamkin  said,  *  Where  shaU  I  go  to  get  fixed?'  McClellan  said,  *Qo 
where  you  d— d  please,  it  makes  no  difference  to  me;  what  did  yoo    t 
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do  to  me  last  night?*  Tkmkin  said, '  I  really  don't  know;'  McClellan  raiaed 
hia  hat  and  showed  a  scar,  and  said,  '  That  is  what  yon  did,  yoa  d^^-d 

son  of  a ;'  Tamkin  replied,  '  I  am  very  sorry  for  it;'  McClellan  said, 

'  Yes,  I  gaess  you  are;  I  can  lick  you  any  place  in  the  world,  you  d d 

son  of  a  ^— ,  go  and  heel  yourself;  I  don't  want  to  take  any  advantage 
of  you;'  he  turned  and  walked  away,  I  should  judge,  fifteen  feet  from 
Tamkin,  whan  Tamkin  drew  a  pistol  from  his  right-hand  pocket  and  said, 

*  Yes,  I  am  heeled,  you  d— d  son  of  a ;  what  do  you  want?'  and 

fired  his  pistol."    Other  shots  were  fired  by  both  parties;  but  the  evidence 
shows  that  it  was  the  first  shot  that  inflicted  the  mortal  wound. 
Held:  There  is  no  principle  of  the  law  tiiat  will  justify  a  homicide  commit- 
ted under  such  cireumstanoes. 

Id.— Id.— The  Court  instructed  the  jury:  **  If  the  killing  was  intentional  it 
was  unlawful,  and  there  was  no  justification,  unless  the  killing  was  in 
necessary  self-defense,  as  defined  in  these  instructions." 
Held  :  The  Court  elsewhere  correctly  charged  the  jury  upon  the  law  of  self- 
defense,  and,  taking  the  charge  as  a  whole,  the  law  upon  this  branch  of 
the  case  was  correctly  given,  conceding  (which  is  not  conceded)  that  the 
evidence  tended  to  make  out  a  case  of  self-defense  or  justifiable  homicide. 

Id. — Id.— Threats. —The  Court  instructed  the  jury:  *'  If  the  question  as  to 
who  commenced  or  brought  on  the  conflict  in  which  the  deceased  lost  his 
life  is  in  doubt,  threats  made  by  the  deceased  against  the  defendant  are 
admitted  in  evidence  soUlyi  to  enable  the  jury  to  determine  as  to  who  was 
the  aggressor  in  the  fatal  encounter." 
Held :  The  objection  as  to  the  word  "  solely"  in  the  foregoing  instruction, 
admitting  that  the  instruction  in  a  proper  case  should  not  contain  such  a 
limitation,  the  evidence  having  failed  to  show  a  case  of  self-defense,  no 
injury  could  have  resulted  to  the  defend&nt  from  the  instruction  as 
given. 

Id.— Id. — IsBUi/nxa  Lanouaoe. — The  Court  refused  to  permit  the  defend- 
ant to  ask  a  witness  the  question,  if  such  language  as  was  used  by  the 
deceased  to  the  defendant  the  night  before  the  homicide  "  was  not  con- 
sidered fighting  language  at  Truckee?"  Hfld:  The  objection  was  prop- 
erly sustained* 

Appeal  from  a  judgment  of  conviction,  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  Nevada  County. 
Caldwell,  J. 

Dibble  &  Kitts  and  C.  W.  Cross,  for  Appellant. 
A.  L.  Hart,  Attorney  General,  for  Respondent. 

MoBRisoN,  C.  J.: 

The  defendant  was  prosecuted  by  information  for  the  crime 
of  murder,  and  was  convicted  of  manslaughter.  The  facts 
disclosed  by  the  evidence  in  the  case  clearly  establish  the 
killing,  and  the  only  defense  relied  upon  is  that  of  justifica- 
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tion.  A  difficulty  oocurred  between  the  defendant  and  the 
deceased  the  night  before  the  homicide,  in  the  course  of  which 
the  deceased  received  a  severe  blow  on  the  head  from  a  pistol 
in  the  hands  of  the  defendant,  and  from  that  time  dowi^  to  a 
few  seconds  before  the  shooting  the  deceased,  at  short  inter- 
vals, uttered  threats  against  the  life  of  the  defendant,  at  the 
.same  time  u^ng  violent  language  and  opprobrious  epithets  re^ 
specting  him. 

We  have  no  doubt  of  the  correctness  of  the  position  taken 
by  the  learned  counsel  for  the  defense,  that  threats  are  ad- 
missible for  the  purpose  of  illustrating  or  determining  the 
question  as  to  who  was  the  assailant  in  the  fatal,  encounter, 
and  that  they  are  also  admissible  when  they  have  been  com- 
municated to  the  defendant,  for  the  purpose  of  determining 
whether  the  threats^  in  connection  with  the  other  facts  and 
circumstances  of  the  case,  were  sufficient  to  excite  reasonable 
fears  in  the  mind  of  the  defendant.  "A  person  whose  life 
has  been  threatened  by  another  whom  he  knows  or  has  rea- 
son to  believe  has  armed  himself  with  a  deadly  weapon  for 
the  avowed  purpose  of  taking  his  life  or  inflicting  a  great 
personal  injury  upon  him,  may  reasonably  infer,  when  a 
hostile  meeting  occurs,  that  his  adversary  intends  to  cany 
his  threats  into  execution.  The  previous  threats  alone,  h  )w- 
ever,  unless  coupled  at  the  time  with  an  apparent  desigli 
then  and  there  to  carry  them  into  effect,  will  not  justify  a 
deadly  assault  by  the  other  party.  There  must  be  such  a 
demonstration  of  an  immediate  intention  to  execute  the 
threat  as  to  induce  a  reasonable  belief  that  the  party  threat- 
ened will  lose  his  life  or  suffer  serious  bodily  injury  unless 
he  immediately  defends  himself  against  the  attack  of  his  ad- 
versary." (People  V.  ScogginSy  37  Cal.  683 ;  see  also  People 
V.  Trams,  66  id,  251;  Stokes  v.  The  People,  63  N.  Y.  174.) 

We  will  now  examine  the  evidence  for  the  purpose  of  de- 
termining how  far  the  principles  above  stated  apply  to  the 
present  case.  That  the  deceased  threatened  to  kill  the  de- 
fendant, that  he  armed  himself  with  the  avowed  purpose  of 
carrying  such  threats  into  execution,  and  that  all  these  mat- 
ters were  fully  communicated  to  the  defendant,  clearly  ap- 
pears from  the  evidence.  But  the  next  inquiry  is,  whether 
the  conduct  of  the  deceased  was  such,  at  the  time  (A  the 
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shooting,  as  to  justify  or  excuse  the  killing.  Did  the  cir- 
camstanees  occurring  at  the  time  of  the  homicide  show  an 
apparent  design,  on  the  part  of  the  deceased,  to  oarry  his 
threats  into  execution  ?  Was  there  any  demonstration  made 
by  the  deceased  showing  an  inunediate  intention  to  execute 
the  threats  ?  Was  there  any  ground  for  a  reasonable  belief 
that  the  party  threatened  was  about  to  lose  his  life,  or  to 
suffer  serious  bodily  injury,  unless  he  immediately  defended 
himself  against  the  attack  of  his  adversary?  The  following 
is,  in  substance,  the  evidence  touching  upon  the  matter :  The 
witness  Lovem  says:  "Tamkin  and  I  were  walking  down 
street,  when  McClellan  (the  deceased)  hailed  Tamkin  from 
behind.  We  turned  around,  and  McGellan  stood  there  facing 
us.  He  said  to  Tamkin, '  I  suppose  you  are  as  well  heeled  as 
you  were  last  night  ? '  Tamkin  replied,  *  I  am  not  heeled/ 
McClellan  then  said, '  Qo  and  heel  yourself,  for  I  am  fixed.' 
Tamkin  said,  'Where  shall  I  go  to  get  fixed  ? '  McClellan 
said,  '  (Jo  where  you  d  d  please,  it  makes  no  difference 
to  me/  '  What  did  you  do  to  me  last  night  ? '  Tamkin  said 
'  I  really  don't  know.'  McClellan  raised  his  hat,  showed  a 
scar,  and  said,  *  That  is  what  you  did,  you  d— d  son  of  a 
— — .'  Tamkin  replied,  '  I  am  very  sorry  for  it'  McClellan 
said,  *  Yes,  I  guess  you  are;  I  can  lick  you  any  place  in  the 

world,  you  d ^n,  eta;  go  and  heel  yourself;  I  don't  want 

to  take  any  advantage  of  you.'  He  tume<l  and  walked  away, 
I  should  judge  fifteen  feet  from  Tamkin,  when  Tamkin  drew 
a  pistol  from  his  right-hand  pocket  and  said,  'Yes,  I  am 

heeled,  you  d n  son  of  a ;  what  do  you  want  ?'  and 

fired  his  pistol  McClellan  partly  stooped,  drew  his  pistol 
from  his  right-hand  coat  pocket  as  he  stooped,  staggered,  and 
fired  a  shot  at  Tamkin."  Other  shots  were  fired  by  both 
parties,  but  the  eiiidence  shows  that  it  was  the  first  shot  that 
inflicted  the  mortal  wound  upon  the  body  of  McClellan.  The 
ball  penetrated  the  side  of  McClellan,  and  the  shot  was  fired 
before  the  deceased  had  turned  his  face  to  the  defendant. 
Several  witnesses  gave  an  account  of  the  circumstances  at- 
tending the  shooting,  and  although  differing  somewhat  in 
some  of  the  minor  and  unimportant  details  of  the  homicide, 
there  is,  upon  the  important  and  substantial  facts,  no  mate- 
rial difference.    It  is  but  natural  that  several  persons,  wit- 
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nessing  such  an  occurrence^  should  differ  somewhat  in  the 
details  of  the  transaction;  and  nothing  more  than  a  natural 
discrepancy  is  found  in  the  evidence  in  this  case. 

The  witness  Jaques  testified  that  "  McClellan  said: '  I  won't 
take  any  advantage  of  you,  but  you  go  and  heel  yourself/  and 
then  turned  square  around  and  started  to  walk  away."  There 
is  no  conflicting  evidence  upon  the  point,  that,  after  the  ho^ 
tile  demonstration  was  made  by  McClellan,  he  declared  his 
unwillingness  to  take  any  advantage  of  an  unarmed  man, 
such  as  he  believed  the  defendant  to  be,  and  then  turned  his 
back  upon  the  defendant  and  began  to  walk  away.  It  was 
while  the  deceased  was  in  this  position  with  reference  to  the 
defendant,  with  his  back  to  him,  and  in  the  act  of  walking 
away  from  him,  that  the  defendant  drew  his  pistol  and  almost 
immediately  thereafter  discharged  it,  with  fatal  effect,  upon 
the  person  of  deceased.  Will  the  law  justify  or  excuse  him 
under  such  a  state  of  facts  ?  We  think  not.  The  defendant 
was  in  no  immediate  danger  at  the  time,  and  there  was  no 
necessity,  real  or  apparent,  for  the  deadly  assault.  The  de« 
ceased  could  easily  have  executed  his  threat,  if  it  was  really 
his  intention  to  take  the  life  of  the  defendant;  but  after  the 
defendant  had  falsely  stated  to  him  that  he  was  unarmed, 
and,  after  all  present  and  immediate  danger  had  passed,  the 
deceased  having  turned  around  to  move  away,  the  defendant 
drew  his  pistol  and  fired  the  fatal  shot.  We  are  not  familiar 
with  any  principle  of  law  that  would  justify  a  homicide  com- 
mitted under  such  circumstances.  (See  People  v.  CampbeU, 
8  P.  C.  L.  J.  293,  and  authorities  therein  cited.) 

2.  The  next  point  made  on  behalf  of  the  defendant  is  that 
the  Court  erroneously  charged  the  jury  as  follows:  "K  the 
killing  was  intentional  it  was  uxilawful,and  there  was  no  jus- 
tification unless  the  killing  was  in  necessary  self-defense,  as 
defined  in  these  instructions.**  The  Court  correctly  charged 
the  jury  upon  the  law  of  self-defense,  and,  taking  the  charge 
as  a  whole,  the  law  upon  this  branch  of  the  case  was  correctly 
given  to  the  jury,  conceding  (which  we  do  not)  that  the  evi- 
dence tended  to  make  out  a  case  of  self-defense  or  justifiable 
homicide. 

3.  The  Court  also  instructed  the  jury  as  follows:  "K  the 
question  as  to  who  commenced  or  brought  on  the  conflict  in 
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which  the  deceased  lost  his  life  is  in  doubt»  threats  made  by 
the  deceased  against  the  defendant  are  admitted  in  evidence 
solely  to  enable  the  jury  to  determine  as  to  who  was  the  ag* 
gressor  in  the  fatal  encounter."  The  objection  is  to  the  word 
"  solely  "  in  the  foregoing  instruction;  and  it  may  be  that  the 
instruction  in  a  proper  case  should  not  contain  such  a  limita- 
tion. But  having  held  that  the  evidence  failed  to  establish  a 
case  of  self-defense,  no  injury  could  have  resulted  to  the  de- 
fendant from  the  instruction  as  given. 

4.  Witnesses  were  asked  if  such  language  as  was  used  by 
the  deceased  to  the  defendant  the  night  before  the  homicide 
''was  not  considered  fighting  language  at  Truckee?"  The 
question  was  objected  to,  and  the  objection  was  sustained  by 
the  Court.  It  is  sufficient  to  say  that  in  the  eye  of  the  law^ 
insulting  language  is  no  excuse  for  a  deadly  assault,  and  this 
is  so,  even  at  "  Truckee." 

After  a  review  of  the  whole  case,  we  find  no  error  in  the 
proceedings  sufficient  to  warrant  a  reversal  of  the  judgment. 
The  law  was  given  to  the  jury  as  favorably  for  the  defendant 
as  the  circumstances  of  the  case  warranted,  and  the  erroneous 
rulings,  if  any  there  were,  did  not  injure  the  defendant  in 
any  of  his  substantial  rights. 

Judgment  and  order  affirmed. 

Boss,  Mtbick,  McKkw,  and  Thobnton,  JJ.,  concurred. 


[No.  8,072.— Bepartment  Two.] 
December  29,  1882. 

JO  HAMILTON  v.  WILLIS  JONES  et  al. 
BioovxRT  OP  Taxes  Vaid  bt  Mobhoaokk— Fobsglosubb  of  MoBTOAOft— 

CALOUI.ATION  OV  ImTBBBST. 

Appeal  by  defendant  J,  S.  Carmichael,  from  the  judgment 
of  the  Superior  Court  of  the  County  of  Placer.    Myres,  J. 

Action  of  foreclosure  of  mortgage.  The  action  was  brought 
against  the  defendants  Willis  Jones  and  Michael  Dougherty, 
as  the  mortgagors,  and  against  J.  S.  Carmichael  and  others, 
as  claimants  of  some  interest,  subject  to  the  plaintiff's  mort* 
gage — the  defendant  Carmichael  being  a  jimior  mortgagee. 
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The  indenture  between  the  parties  plaintiff  and  defendants 
Jones  and  Dougherty,  as  it  appears  in  the  transcript  and  as 
a  part  of  the  complaint,  is  as  follows : 

This  indenture,  made  this  first  day  of  February,  A.  B.  1876, 
by  and  between  Jo  Hamilton  of  the  first  part,  and  Willis  Jones 
and  Michael  Dougherty  ci  the  second  part,  both  of  the  County 
of  Placer  and  State  of  California,  witnesseth  that,  whereas, 
heretofore,  A.  Bruce,  of  Placer  County,  California,  has  held 
the  property  hereinafter  described  in  trust  for  the  paymeift 
of  certain  sums  of  money  due  from  the  said  Willis  Jones  and 
Michael  Dougherty,  by  deeds  absolute  on  their  face,  but  which 
were  only  intended  as  mortgages  to  secure  the  money;  and 
whereas,  the  said  Jo  Hamilton  has  this  day  paid  to  the  said 
A.  Bruce  all  the  moneys  owing  to  him  by  the  said  Willis  Jones 
and  Michael  Dougherty,  to  wit,  the  sum  of  twenty-six  thou- 
sand (826,000)  dollars,  in  gold  coin;  and  whereas,  the  said 
Willis  Jones  was  also  indebted  to  the  said  Jo  Hamilton  in  the 
sum  of  one  thousand  seven  hundred  and  twenty-seven  dollars 
and  seventy-eight  cents  ($1,727.78)  in  gold  coin,  which  he  is 
desirous  of  securing  to  him;  and  whereas,  on  the  payment  to 
.  him  by  the  said  Jo  Hamilton  of  the  said  sum  of  twenty-six 
thousand  ($26,000)  dollars,  owing  to  him  by  the  said  Willb 
Jones  and  Michael  Dougherty,  whidi  is  done  before  the  en- 
sealing of  these  presents,  the' said  A.  Bruce  has,  with  the  full 
consent  of  the  said  Willis  Jones  and  Michael  Dougherty, 
deeded  all  of  the  said  property  to  the  said  Jo  Hamilton,  by 
deed  of  conveyance  duly  executed  to  him  this  day. 

Now,  in  consideration  of  the  said  sums  so  paid  by  the  said 
Jo  Hamilton,  and  the  said  sums  owing  him  by  the  said  Wil- 
lis Jones,  the  said  Willis  Jones  and  Michael  Dougherty  hereby 
acknowledge  themselves  to  be  indebted  to  the  said  Jo  Hamil- 
ton in  the  sum  of  twenty-seven  thousand  seven  hundred  and 
twenty-seven  dollars  and  seventy-eight  cents  ($27,727.78); 
that  is  to  say :  Jo  Hamilton,  who  holds  the  deed  absolute  of  the 
said  property,  holds  it  subject  to  the  right  of  the  said  Willis 
Jones  and  Michael  Dougherty  to  repurchase  the  said  property 
at  any  time  within  the  period  of  one  year  and  six  months 
from  this  date,  upon  paying  to  the  said  Jo  Hamilton  the  said 
sum  of  twenty-seven  thousand  seven  hundred  and  twenty- 
seven  dollars  and  seventy-eight  cents  ($27,727.78),  together. 
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witii  one  and  one  half  per  cent,  per  month  by  way  of  interest 
TVhen  the  same  is  fully  paid,  then  said  Jo  Hamilton  shall  re* 
deed  all  of  the  said  property  to  them  or  their  assigns,  or  such 
part  as  shall  remain  after  such  money  shall  be  paid.  The  said 
payments  shall  be  made  as  follows:  First,  as  often  as  any  of 
the  said  property  may  be  sold  (if  any  be  sold),  the  proceeds 
shall  go  first  to  pay  the  said  Jo  Hamilton  all  the  interest  due 
him  to  that  date  on  the  said  sum  of  twenty-seven  thousand 
seven  hundred  and  twenty-seven  dollars  and  seventy-eight 
cents  (827,727.78).  Second,  to  pay  so  much  of  the  principal 
as  shall  remain,  and  as  the  parties  herein  now  have  other 
dealings  and  transactions  together,  which  do  not  have  any 
concern  or  connection  with  this  contract,  it  is  hereby  stipu- 
lated and  expressly  agreed  that  nothing  shall  be  considered  or 
treated  as  a  payment  on  this  contract  by  the  said  Willis  Jones 
and  Michael  Dougherty  from  any  source  whatever,  unless  the 
same  is  at  the  time  of  such  payment  indorsed  plainly  upon 
the  copy  of  this  contract  kept  by  the  said  Willis  Jones  and 
Michael  Dougherty,  and  signed  by  the  said  Jo  Hamilton  or 
his  assigns  as  a  credit  on  said  contract.  The  said  Willis  Jones 
and  Michael  Dougherty  shall  have  the  full  control  and  man- 
agement of  all  of  the  said  property  and  the  revenues  thereof » 
and  from  time  to  time  as  the  said  revenues  arising  from 
the  said  property  shall  exceed  the  expenses  of  working  and 
running  the  same,  such  net  proceeds  shall  be  paid  by  them  to 
the  said  Jo  Hamilton,  and  shall  be  applied  first  to  the  payment 
of  the  interest  due  at  the  time  of  the  payment,  and  secondly 
to  pay  so  much  of  the  said  principal  sum  as  shall  remain. 

It  is  further  expressly  agreed  and  understood,  that  if  the 
said  Willis  Jones  and  Michael  Dougherty  shall  fail  or  neglect 
to  carefully  manage  the  said  property  so  as  to  make  it  yield 
the  proper  revenue  and  income  which  it  reasonably  and  prop- 
erly may  yield,  or  should  fail  or  refuse  after  demand  to  pay 
over  the  net  proceeds  and  revenues  thereof,  then  the  said  Jo 
Hamilton  may  elect  to  foreclose  this  contract  as  herein  pro- 
vided; and  should  he  so  elect  to  foreclose,  his  election  so  to 
do  shall  be  final  and  conclusive  upon  the  said  matter  of  de- 
fault on  the  part  of  the  said  Willis  Jones  and  Michael  Dough- 
erty, who  shall  be  bound  thereby;  said  foreclosure  shall  be 
upon  the  terms  hereinafter  set  out,  and  subject  to  the  same 
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conditions  only.  The  taxes  on  said  property  and  all  expenses 
connected  therewith  shall  be  borne  by  the  said  Willis  Jones 
and  Michael  Dougherty,  who  shall  promptly  pay  the  same 
when  due ;  and  if  they  do  not  do  so,  then  the  said  Jo  Hamil- 
ton may  pay  the  same,  and  for  such  sums  of  money  so  paid 
by  him  he  shall  be  allowed  to  charge  and  collect  two  per  cent 
per  month  by  way  of  interest  thereon.  Whenever  the  said 
sum  of  money  is  paid,  and  all  the  interest  thereon,  so  much  of 
the  property  as  remains  in  the  handi:i  of  Jo  Hamilton  shall 
bo  redeeded  to  the  sa'^  Jones  and  Michael  Dougherty,  or  to 
their  assignees.  Should  it  become  desirable  to  sell  any  of  the 
said  property,  the  same  shall  not  be  sold  without  the  consent 
of  the  said  Jo  Hamilton,  and  the  conveyance  shaU  be  signed 
by  both  the  said  Willis  Jones  and  Michael  Dougherty  and 
said  Jo  Hamilton.  Should  the  said  Willis  Jones  and  Michael 
Dougherty  not  pay  the  said  money  and  interest  as  herein  pro- 
vided, or  should  they  make  any  default  as  herein  provided, 
then  the  said  Jo  Hamilton  may,  at  his  election,  at  any  time 
foreclose  all  the  interest  of  the  said  Willis  Jones  and  Michael 
Dougherty  in  the  said  property,  by  a  bill  filed  for  that  pur- 
p'.se,  and  shall  sell  all  of  the  said  property  in  the  manner 
provided  by  law,  the  proceeds  thereof  to  go,  first,  to  pay  all 
costs  and  expenses  of  the  said  foreclosure,  including  attor- 
neys' fees,  not  to  be  less  than per  cent  of  the  sums  due 

him  from  the  said  Willis  Jones  and  Michael  Dougherty;  and 
third,  such  sums  as  shall  remain  shall  be  paid  to  the  said 
Willis  Jones  and  Michael  Dougherty.  This  contract  is  assign- 
able by  either  party,  and  the  assign  of  either  shall  be  clothed 
with  the  same  rights  as  the  principala 

Here  follows  a  description  of  the  property  mortgaged,  and 
the  signatures  of  the  parties.  The  complaint,  after  setting 
forth  the  mortgage  and  breaches  of  its  covenants,  contained 
the  following  allegations  as  to  the  payment  of  taxes  by  the 
plaintiff,  and  the  payments  on  the  indebtedness  of  mortgagees: 
"On  the  twenty-second  day  of  January,  1877,  the  taxes  not 
having  been  paid  by  the  said  Jones  and  Dougherty  on  said 
property,  and  the  same  being  then  delinquent,  plaintiff  was 
forced  to  pay  the  same,  to  wit,  the  sum  of  five  hundred  and 
ninety-two  dollars  and  sixty-three  cents  (S592>63),  which  be- 
came a  further  lien  upon  iiie  said  property,  as  by  the  tennfiTj 
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of  the  said  contract,  and  bore  interest  at  the  rate  of  two  per 
cent,  per  month.  The  only  payments  which  have  been  made 
upon  the  said  contract  are  as  follows:  July  1, 1876,  $2,888.25, 
being  the  amount  of  a  certain*  judgment  credited,  less  the 
costs;  July  1,  1876,  check,  $600;  November  1,  1876,  cash, 
$2,000;  June  1, 1877,  check,  $4,000;  January  4, 1878,  check, 
$10,000 ;  January  1, 1880,  note,  $5,000,  None  of  these  cred- 
its are  indorsed  on  the  contract  kept  by  Jones  and  Dougherty, 
but  receipts  for  these  amounts  are  given  and  should  be  cred- 
ited on  said  contract.  The  balance  of  the  said  contract  ns- 
mains  due  and  unpaid." 

The  defendant  Carmichael  demurred  to  the  complaint  on 
the  grounds:  1.  That  it  does  not  state  facts  sufficient.  2.  It 
is  ambiguous,  in  that  it  does  not  appear  whether  the  plaintiif 
has  a  mortgage  on  the  property  described  in  the  complaint^  or 
a  deed  of  trust 

Judgment  was  given  by  the  Court  below  for  the  siun  of 
twenty-four  thousand  three  hundred  and  forty-S3ven  dollars 
and  ninety-eight  cents  besides  costs,  and  for  the  foreclosure. 
For  the  other  facts  reference  is  made  to  the  opinion  of  the 
Court. 

Henley,  Whipple  A  Oates,  for  Appellant. 

The  decree  is  several  thousand  dollars  in  excess  of  the 
amount  due  the  respondent  Hamilton,  as  shown  by  the  ver- 
ified complaint,  upon  the  most  favorable  calculation  for  him, 
allowing  him  one  and  a  half  per  cent,  per  month  interest 
from  the  date  of  his  contract  to  the  entry  of  the  decree,  and 
also  the  whole  amount  of  taxes  and  interest  thereon  claimed 
by  him  in  his  complaint  But  appellant  claims  that  the 
amount  of  taxes  so  paid  and  the  interest  thereon  do  not  con- 
stitute a  lien  upon  the  premises  under  the  contract  sued  on, 
and  therefore  can  not  be  entered  as  a  part  of  the  judgment,  to 
be  a  prior  lien  to  appellant's  mortgage.  Appellant  further 
daims,  that  under  the  terms  of  the  contract  sued  upon,  inter- 
est upon  the  amount  due  at  the  rate  of  one  and  a  half  per 
cent  per  month  for  only  eighteen  months,  to  wit,  during  the 
life  of  said  contract,  can  be  allowed.  This  would  make  a  fur- 
ther difference  of  several  thpu.<^and  dollars  in  the  amount  of 
the  decree. 
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Ha/miUon  Jk  Dwnlap  and  Burt  &  Hamilton,  for  Bespondent. 

We  are  only  now  (November  20, 1882)  served  with  appel- 
lants' brief,  although  the  transcript  on  the  appeal,  taken  nearly 
at  the  last  day  in  the  year  for  the  appeal,  was  filed  in  this 
Court  on  the  seventh  day  of  August,  1882.  We  are  satisfied 
that  the  appeal  is  frivolous,  and  we  are  surprised  at  the  dec- 
laration of  appellants  that  the  decree  is  for  several  thousand 
dollars  more  than  it  should  be.  We  are  equally  surprised  at 
the  several  other  erroneous  positions  taken,  none  of  which  are 
supported  either  by  authority  or  common  £aimes&  They  con- 
travene every  rule  of  law,  and  we  think  are  wholly  untenable. 

For  the  convenience  of  the  Court,  and  to  lessen  its  labors, 
we  hereto  append  a  calculation,  which,  disregarding  the  frac- 
tions of  days  and  time,  all  of  which  are  given  appellants, 
show  that  the  decree  is  correct: 

$27,727  78 
2,079  68— Interest  to  July  1, 1876, 

$29,807  36 
8,489  25 

$26,318  11 

1,579  08— Interest  to  November  1, 1876. 

$27,897  19 
2,000  00 

$25,897  19 
2,720  81— Interest  to  June  1, 1877. 

$28,618  00 
4,000  00 

$24,618  00 
2,621  96— Interest  to  January  14, 1878. 

$27,239  96 
10,000  00 

$17  239  96 
10',878  40— Interest  to  July  6, 1881. 

$28,118  36 

6,000  00— Cr.  January  1, 1880. 

$23,118  36— Balance  July  6, 1881. 
1,232  72— Added,  taxes  and  interest 

$24,451  08  r-  T 
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The  Court; 

This  is  a  proceeding  to  foreclose  a  mortgage.  There  was  a 
demtirrer  to  the  complaint,  which  was  overruled  by  the  Court, 
and  no  answer  being  filed,  a  decree  of  foreclosure  was  entered. 
There  is  no  error  apparent  in  the  case,  and  the  judgment  of 
the  Court  below  is  affirmed. 


tNo.  6,980.— In  Bank.] 
October  10,  1880. 

L.  HUERSTAL  v.  HUGH  MUIR 

JuDGMBHT  TOB  OoHTXicpT— Appcal— Ca8V  LiMrnED.— An  appeal  win  not 
be  entertained  from  a  jadgment  of  contempt  in  any  case  differing  in  its 
circumstances  from  that  in  People  v.  O'NeU,  47  Gal.  109,  or  not  limited 
by  the  conditionB  therein  considered  as  materiaL 

Id. — Id, — ^Alias  Writ  of  Restitution. — Upon  a  judgment  for  contempt 
for  re-entering  upon  land  from  which  defendant  had  been  ejected,  the' 
Court  has  no  discretion  to  refuse  an  aUaa  writ  of  restitution.  That  por- 
tion of  the  judgment  is  merely  incidental;  and  if  the  appeal  can  not  be 
sustained  as  to  the  whole  judgment,  it  must  fail  as  to  every  part. 

Appeal  from  an  order  of  the  Fifteenth  District  Court  in 
and  for  the  County  of  Contra  Costa.    Dwinelle,  J. 

A.  H.  OrijffUh,  for  Appellant. 
Temple  Emmet,  for  Bespondent. 

McKiNSTBT,  J. : 

This  is  an  appeal  from  an  order  of  the  late  Fifteenth 
Judicial  District  Court,  adjudging  the  defendant,  Hugh  Muir, 
guilty  of  contempt,  for  that,  after  having  been  removed  from 
certain  premises  upon  process  duly  served  and  issued  upon  a 
judgment  in  an  action  of  ejectment,  the  said  Muir  had,  with- 
out right,  re-entered;  and  also  directing  that  "an  ali'OS  writ 
of  execution  and  restitution  issue."  Eespondent  has  moved 
that  the  appeal  be  dismissed. 

It  has  been  suggested  that  the  portion  of  the  order  direct- 
ing that  an  alias  writ  issue  may  be  separated  from  the  rest, 
and  an  appeal  be  entertained  from  such  portion*  JBut  that 
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portion  of  the  order  is  based  upon  the  adjudication  with  re^* 
spect  to  the  contempt,  and  is  merely  incidental  to  such  ad* 
judication.  The  order  is  a  whole,  and  if  the  appeal  can  not 
be  sustained  as  to  the  whole,  it  must  fail  as  to  every  part 
The  Court  below,  having  found  defendant  guilty  of  the  con- 
tempt, had  no  discretion  to  refuse  the  writ,  (C.  C.  P., §  1210.) 

The  order  is  entitled,  "In  the  District  CJourt  of  the  Fif- 
teenth Judicial  District,  in  and  for  the.  City  and  County  of 
San  Francisco,"  and  was  filed  with  the  Clerk  of  the  District 
Court  of  said  city  and  county.  The  action  was  pending  in 
the  Fifteenth  District  Court  in  and  for  the  County  of  Con- 
tra Costa.  It  may  be  assumed  that  the  order  has  never 
taken  effect  as  a  valid  order,  because  not  entered  by  or  filed 
with  the  Clerk  of  the  Court  for  Contra  Costa,  as  required  by 
the  Act  creating  the  judicial  district  (Stats.  1863-4,  p. 
179.)  Nevertheless,  it  must  be  treated  as  being  what  it  pur- 
ports to  be — an  order  of  the  Fifteenth  District  Court  for  San 
Francisco. 

It  id  claimed  by  appellant  that  the  order  is  void ;  but  ap- 
peals have  often  been  entertained  from  judgments  and  orders 
void  in  law. 

This  brings  us  to  the  question,  whether  the  order  adjudging 
the  party  guilty  of  contempt  is  appealable.  In  People  v. 
O'Neil,  47  Cal.  109,  it  was  held:  "An  appeal  may  be  taken 
from  a  judgment  for  contempt,  when  the  fine  is  for  $300,  and 
the  Court  below  has  exceeded  its  jurisdiction,  and  there  are 
facts  dehors  the  record,  which  can  only  be  brought  up  on  a 
statement  on  appeal"  We  are  not  inclined  to  extend  the  au- 
thority of  that  decision  so  as  that  it  shall  include  any  case 
differing  in  its  circumstances,  or  not  limited  by  the  conditions 
therein  considered  as  material  In  the  case  now  before  us,  no 
fine  of  $300  was  imposed  by  the  Court  below;  neither  does  it 
appear  that  there  are  facts  dehors  the  record  which  could 
only  be  brought  up  by  statement  or  bill  of  exceptions.  It 
may  be  remarked,  also,  that  the  affidavits  and  papers  found  in 
the  transcript  are  in  no  way  identified  as  having  been  used 
at  the  trial  of  the  alleged  contempt 

The  question,  then,  is,  whether  on  a  record  which  shows 
that  an  order  adjudging  a  party  guilty  of  contempt,  by  a 
Court  which  had  no  power  to  make  an  operative  order  in  the 
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znanner  in  which  this  order  was  made,  can  be  reviewed  on 
appeal 

Persons  committed  for  contempt  by  the  District  Court  have 
been  discharged  in  haheas  corpus,  on  the  ground  that,  in  the 
particular  circumstances,  the  Court  had  no  jurisdiction  to  ad- 
judge the  contempts.  {Ex  parte  Cohen,  6  CaL  318;  id.  319; 
Ex  parte  Rowe,  7  id.  181.)  But  these  cases  do  not  strengthen 
the  aigument  in  favor  of  hearing  appeals  from  contempt,  judg- 
ments, and  orders. 

Section  1222  of  the  Code  of  Civil  Procedure  provides: 
"  The  judgments  and  orders  of  the  Court  or  Judge  made  in 
cases  of  contempt  are  final  and  conclusive."  This  section  is 
not  intended  to  declare  the  absurdity  that  such  judgments, 
when  rendered  without  jurisdiction,  may  not  be  annulled  by 
a  proper  proceeding.  To  give  effect  to  its  language,  judg- 
ments and  orders  in  cases  of  contempt  must  be  held  to  be 
*'final  and  conclusive,"  in  the  sense  that  they  are  not  ap- 
pealable. 

In  People  v.  Wright,  27  CaL  151,  a  writ  of  prohibition  issued 
to  arrest  the  proceedings  of  a  County  Judge,  who  was  about 
to  try  and  punish  a  r^;calcitrant  party  for  disobedience  of  an 
order  of  the  District  Court  In  Batchelder  v.  Moore,  42  id. 
413,  a  contempt  order  of  the  County  Court  was  annulled  by 
certiorari ;  and  it  must  be  remembered  that  certiorari  can 
be  resorted  to  only  where  there  is  no  appeal. 

It  appears,  therefore,  that  if  a  judicial  officer  is  about  to 
exceed  his  jurisdiction  by  trying  for  a  contempt  without  legal 
power  to  do  so,  the  party  threatened  may  stay  the  proceeding 
by  prohibition;  if  he'  actually  adjudges  one  guilty  of  con- 
tempt without  jurisdiction,  his  judgment  may  be  annulled  by 
certiorari;  and  if  the  judgment  imposes  an  imprisonment, 
the  prisoner  may  be  discharged  on  habeas  corpus.  The  rem- 
edy of  the  party  injured  in  each  case  is  ample,  by  resort  to  a 
common-law  or  a  statutoiy  writ. 

We  find  no  authority  for  the  position,  that  an  order  ad- 
judging one  guilty  of  contempt  may  be  appealed  from  simply 
on  the  ground  that  the  record  shows  want  of  jurisdiction  to 
render  the  judgment  It  is  admitted,  on  all  sides,  that  if  the 
lower  Court  has  jurisdiction,  such  an  order  is  not  appealable. 
Cal.  Bbps.  LXII^Sl 
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The  appellate  jurisdiction  of  this  Court  can  not  depend 
upon  the  presence  or  absence  of  jurisdiction  in  the  C!ourt  be- 
low. We  have  jurisdiction  to  hear  appeals  in  all  cases  of 
contempt  judgments — when  the  question  presented  by  the 
record  is  simply  as  to  the  jurisdiction  of  the  lower  Court— or 
in  none ;  since  in  all  such  cases,  when  we  pass  upon  the  juris- 
diction of  the  Court  below,  we  pass  upon  the  merits  of  the 
appeal 

Motion  granted. 

Boss,  Thornton,  Mtrick,  and  Shabpstein,  JJ.,  concurred. 


[No.  10,561.— Department  One.] 
October  20,  1880. 

THE  PEOPLE  V.  HENRY  F.  GRIGSBT. 

Appeal^  PiUNO  of  Notice— Waivxb.— Notice  of  appeal  was  dated  Sep- 
tember 6,  and  filed  September  7»  1880,  bat  by  written  indorMment  due 
aervioe  was  acknowledged  by  the  District  Attorney. 
HM:  If  the  law  reqalres  the  service  to  be  made  t^fter  the  notice  was  filed 
(a  question  not  decided),  here  is  an  admission  of  due  service,  which  most 
be  oonstmed  service  after  the  filing. 

HuBDKB  UK  THE  FntST  Dborbs— Dbvinition— Mauce— lNSmnCTIOK.-~lll« 
Coart  charged  the  jury,  that  if  they  found  from  the  evidence  that  the 
defendant  did,  on  the  day  specified  in  the  indictment^  with  malice  afore- 
thought, unlawfully  kill  the  deceased,  then  they  should  find  the  defend- 
ant guilty  of  murder  in  the  first  degree.    Held,  erroneous. 

Appeal  from  a  judgment  of  conviction  in  the  Superior 
Court  of  San  Luis  Obispo  County.    MgMubtby,  J. 

DiUard  A  Venahle,  for  Appellant. 
Oraves  A  Oraves,  for  Respondent. 

McEiNSTBT,  J. : 

The  Attorney  General  moves  to  dismiss  the  appeal,  on  the 
ground  that  the  transcript  shows  the  notice  of  appeal  to  have 
been  served  before  it  was  filed. 

The  Penal  Code,  Section  1240,  provides:  "An  appeal  is 
taken  by  filing  with  the  Clerk  of  the  Court  in  which  the 
judgment  and  order  appealed  from  is  entered  or  filed,  a, 
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notice,  stating  the  appeal  from  the  same,  and  serving  a  copy 
thereof  upon  the  attorney  of  the  adverse  party." 

The  notice  of  appeal,  as  appears  from  the  record  before  us, 
is  dated  September  6, 1880,  and  was  filed  September  7, 1880. 

On  the  notice  filed  is  an  acceptance  of  service  in  words 
following :  ''  I  hereby  acknowledge  due  service  upon  me  of  a 
copy  of  the  above  notice.  (Signed)  Ernest  Graves,  District 
Attorney.*' 

If  the  law  irequires  the  service  to  be  made  after  the  notice 
is  filed  (a  question  we  do  not  decide  in  this  case),  here  is  an 
admission  of  "due  service,"  which  must  be  construed  service 
after  the  filing. 

The  motion  to  dismiss  the  appeal  is  denied. 

Boss  and  McEes,JJ.,  concurred. 

McKiNSTRY,  J. : 

The  Court  charged  the  jury:  "K  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  did,  on 
the  twenty-eighth  of  February,  1880,  with  malice  afore- 
thought, unlawfully  kill  Vivian  Torres,  then  you  will  find 
the  defendant  guilty  of  murder  in  the  first  degree" 

If  the  instruction  is  correct,  murder  of  the  second  degree 
is  the  unlawful  killing  of  a  human  being  witliovi  malice. 
But  the  Attorney  General  properly  admitted  the  instruction 
to  be  erroneoua 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial 

Boss  and  McEeb,  JJ.,  concurred. 


[No.  Mi8.— I>epartment  Two.] 
October  25,  18S0. 

0.  D.  SHUFFLETON  v.  BOBEBT  G  HILL  et  jll. 

Logger's  Lien  Law— Oonstsuotion  or  Statute.— The  Act  of  March  SO^ 
1S78,  giving  a  lien  to  loggers,  etc.,  does  not  apply  to  contracts  entered 
into  prior  to  the  date  of  that  act. 
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Appeal  from  a  judgment  for  the  plaintiff  in  the  Eighth 
District  Court  in  and  for  the  County  of  Humboldt    Haines,  J. 

James  Ilomna  and  W.  H.  Brvrnfidd,  for  Appellants. 

8.  M.  Buck,  E.  W.  WUaon,  and  J.  D.  H.  Chamberlin,  for 
Bespondent. 

The  Court: 

The  contract  under  which  the  logs  in  question  in  this  suit, 
were  cut  was  made  April  10, 1876,  by  which  Greenlaw  was 
to  cut  and  deliver  logs  at  certain  specified  times  and  places, 
receiving  compensation  at  specified  rates  and  times,  as  logs 
were  delivered.  *  The  act  under  which  plaintiff  claims  a  lien 
as  a  laborer  upon  the  logs  was  passed  March  30, 1878.  The 
terms  of  that  contract  can  not  be  considered  as  changed  by 
that  act.  Plaintiff  certainly  has  no  more  rights  as  to  what 
money  was  due  than  Qreenlaw,  or  his  assignee  would  have 
had;  and  if,  by  the  terms  of  that  contract,  no  money  was 
payable  to  Greenlaw  at  the  time  the  liens  wore  filed,  plaintiff 
had  no  lien  to  be  enforced* 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial 


[No.  6,516. —In  Buik.] 
December  22, 1S80. 


THOMAS  FESSENDEN  v.  J.  H.  SUMMERS  et  al. 

PboxIBsobt  Kotk— Ikdobskmxnt  bt  Third  PsBsair  bkfoxb  Deutkbt. — 
Under  Section  3117,  Civil  Code,  a  person  not  a  party  to  a  note,  who  in- 
dorses the  same  in  blank  before  delivery,  is  to  be  regarded  not  as  a 
guarantor,  bat  as  an  indorser,  and  as  snch  is  entitled  to  notice  of  non- 
payment before  he  can  be  charged. 

Appeal  by  defendant  D.  W.  Thompson  from  a  judgment 
for  the  plaintiff  in  the  First  District  Court  of  the  County  of 
Santa  Barbara.    Sepulyeda,  J. 

Cha/rlea  E.  Huee,  for  Appellant : 

Thompson  was  an  indorser  of  the  note,  and  was  entitled  to 
notice  of  the  demand  for  payment  at  the  maturity  of  the 
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note,  and  that  it  had  not  been  paid.    (JoTiea  v.  Goodwin,  39 
CaL  493;  C.  C,  §  3117.) 

Hall  Jk  Hatch,  for  Respondent : 

Thompson  was  a  guarantor  on  the  note  sued  upon.  {Rigga 
V.Waldo,  2  CaL  485;  F(yrd  v.  Hendricke,  34  id.  673;  Pierce  v. 
Kewnedy,  5  id.  138;  Brady  v.  Beynolds,  13  id.  31;  Geiger  v. 
CUirk,  id.  679;  0.  C,  §§2787,  2806,  2807,  3117;  Brandt  on 
Suretyship  and  Guaianty,  §  170. 

Ross,  J.: 

The  action  is  upon  a  promissorynote  signed  by  the  defend- 
ant Summers,  made  payable  to  the  plaintiff  or  order,  and 
indorsed  in  blank  by  the  defendant  Thompson  before  de- 
livery to  the  payee.  Thompson  indorsed  for  the  purpose 
of  adding  credit  to  the  note,  and  plaintiff  made  the  loan  upon 
the  strength  of  the  indorsement  The  note  not  having  been 
paid,  the  plaintiff,  after  its  maturity,  commenced  the  present 
action  against  Summers  and  Thompson  to  recover  the  amount 
due  upon  it.  Summers  suffered  default,  but  Thompson  ap- 
peared and  demurred  to  the  complaint  The  demurrer  was 
overruled,  and  Thompson  answered.  A  trial  being  had,  the 
Court  below  found  the  facts  to  be  as  stated. 

In  the  complaint,  however,  there  is  no  averment,  nor  is 
there  any  finding,  that  notice  was  given  to  Thompson  of  the 
non-payment  by  Summers  of  the  note  when  it  became  due; 
and  this  constitutes  the  ground  of  the  appeal,  which  is  taken 
by  Thompson  from  the  judgment. 

Whether  or  not  he  was  entitled  to  notice  depends  upon  the 
nature  of  the  obligation  assumed  by  him. 

The  decisions  of  this  Court  upon  the  question,  prior  to  the 
adoption  of  the  Codes,  as  well  as  of  the  Courts  of  other  States, 
are  numerous  and  conflicting.  Thus  in  Ford  v.  Hendricks, 
34  CaL  673,  where  the  note  in  suit  was  signed  by  Hendricks 
and  indorsed  by  Reed  before  its  delivery  to  the  payee,  who 
was  the  plaintiff  in  the  action,  the  Court  said :  "As  to  the  re- 
lation of  Reed — whether  it  be  that  of  maker,  indorser,  or 
guarantor — ^there  is  much  conflict  of  authority;  but  under ^he 
settled  rule  in  this  State,  he  must  be  regarded  as  a  guarant<tr." 
In  support  of  this,  the  Court  cited  the  cases  of  liiggsy.  Waldo, 
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2  Cal.  485;  Pierce  v.  KeTmedy,  5  id  138 ;  Brady  v.  Reynolds, 
13  id.  31;  Oeiger  v.  Clark,  id.  579. 

In  the  subsequent  case  of  Jonea  v.  Ooodwin,  39  CSal.  493, 
where  the  defendant  Wilcox  had  signed  his  name  in  blank 
upon  the  back  of  the  note  in  suit  before  its  delivery,  the 
Court  said:  "A  great  diversity  of  opinion  exists  as  to  the  na- 
ture of  the  liability  of  one  not  being  a  party  who  indorses  his 
name  in  blank  upon  a  note  before  delivery.  In  England  he 
is  held  to  be  a  guarantor,  and  his  contract  is,  that  the  maker 
of  a  note  will  pay  at  maturity,  or  if  he  does  not,  the  guaran* 
tor  will.  No  demand  or  notice  is  considered  necessary  as  a 
condition  precedent  to  fixing  the  liability  of  the  guarantor,  or 
to  the  commencement  of  the  action;  but  a  failxure  to  make 
demand  and  give  notice,  together  with  proof  of  injury,  is  pro 
tanto  a  defense. 

''  In  some  States,  as  in  Massachusetts,  Vermont,  and  Louisi* 
ana,  he  is  regarded  as  a  surety,  or  joint  maker,  of  the  note, 
and  unconditionally  liable. 

"  In  some  States  he  is  held  to  be  a  guarantor,  and  various  ef- 
fects have  been  given  in  these  States  to  the  contract  o^  guar- 
anty,  sometimes  it  being  held  to  be  conditional,  at  other  times 
absolute,  and  very  frequently  parol  evidence  is  admitted  to 
explain  what  the  contract  really  was.  In  other  States,  as  'in 
New  York,  Tennessee,  Iowa,  and,  we  may  add,  California,  he 
is  held  as  an  indorser.  •  •  •  The  decisions  in  this  State 
are  substantially  in  accord  with  those  which  hold  that  one 
who,  not  being  a  party  to  a  negotiable  bill,  indorses  it  in 
blank  for  the  purpose  of  adding  to  its  credit,  is  an  indorser, 
and  in  view  of  the  diversity  of  opinion  on  the  subject,  we 
should  not  now  feel  inclined  to  disturb  the  doctrine,  even  if 
it  did  not  meet  our  approval." 

It  will  thus  be  seen  that  in  Ford  v.  Hendridce,  it  was  said 
that  it  is  the  settled  rule  in  this  State,  that  a  party  signing 
under  the  circumstances  stated  is  to  be  held  as  a  guarantor, 
while  in  the  subsequent  case  of  JoTiea  v.  Oood/wm,  without 
referring  in  terms  to  Ford  v.  Hendricks,  it  was  said  that  the 
rule  here  is  that  he  is  to  be  held  as  an  indorser.  In  this  con- 
dition of  the  decisions,  the  Legislature,  in  adopting  the  Codes, 
undertook  to  deal  with  the  subject  Their  provisions,  how- 
ever, like  the  decisions,  are  not  entirely  free  from  conflict  j 
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*  By  Section  2787  of  the  title  of  the  Civil  Code  upon  the  sub- 
ject of  guaranty,  it  is  declared  that  "  a  guaranty  is  a  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son." And  by  Section  2807,  it  is  provided  that  "  a  guarantor 
of  payment  or  performance  is  liable  to  the  guarantee  imme- 
diately upon  the  default  of  the  principal,  and  without  demand 
or  notice."  This  last  section,  it  will  be  observed,  changed  the 
rule  theretofore  prevailing  in  this  State  respecting  demand 
and  notice. 

The  provisions  of  Section  2787,  eupra,  are,  perhaps,  broad 
enough  to  include  the  facts  of  the  case  under  consideration. 
But  however  this  may  be»  the  case  clearly  comes  within  the 
express  letter  and  meaning  of  the  subsequent  Sections  3108 
and  3117  of  the  title  of  the  same  Code  upon  the  subject  of 
jiegotiable  instruments.    Section  3108  is  as  follows: 

"  One  who  writes  his  name  upon  a  negotiable  instrument 
otherwise  than  as  a  maker  or  acceptor,  and  delivers  it  with 
his  name  thereon  to  another  person,  is  called  an.  indorser,  and 
his  act  is  called  indorsement." 

And  Section  3117:  "  One  who  indorses  a  negotiable  instru- 
ment before  it  is  delivered  to  the  payee  is  liable  to  the  payee 
thereon  as  an  indorser."  This  was  the  exact  position  of  the 
appellant;  and  whatever  conflict  there  may  be  between  the 
sections  quoted  from  the  title  on  the  subject  of  negotiable 
instruments,  and  those  quoted  from  the  title  on  the  subject  of 
guaranty,  the  former  must  control  the  determination  of  this 
cause  by  virtue  of  Section  4481  of  the  Political  Code  in  rela- 
tion to  the  effect  of  the  Codes,  which  reads  thus :  "  If  the  pro- 
visions of  any  title  conflict  with  or  contravene  with  the 
provisions  of  another  title,  the  provisions  of  each  title  must 
prevail  as  to  all  matters  and  questions  arising  out  of  the  sub- 
ject-matter of  such  title." 

It  may  be  that  Section  2787  was  intended  only  to  apply  to 
a  case  where  a  party  in  terms  contracts  as  a  guarantor,  in 
which  event  he  would,  under  Section  2807,  be  liable  imme- 
diately upon  default  of  the  principal,  without  demand  or 
notice.  But  whether  this  be  so  or  not,  we  think  the  rights  of 
the  parties  must  be  determined  by  the  rule  declared  by  Sec- 
tions 3108  and  3117. 

Thus  tested,  Thompson  must  be  held  to  be  an  indomer,  and 
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as  such,  upon  well-settled  principles^  entitled  to  notice  of  non- 
payment 

Demand  upon  Summers  and  notice  to  Thompson  of  his 
non-payment  being  necessary  to  charge  the  latter,  it  follows 
that  it  is  essential  that  the  complaint  should  aver  those  facta 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  the  Court  below  to  sustain  the  demurrer  to  the  complaint. 

Thornton,  Mtbick,  Sharpstein,  and  MoKinstry,  JJ.,  con- 
curred 


[No.  7,200.--In  Bank.] 
December  22,  1880. 


.   GEORGE  S.  KELLER  v.  ALFRED  E.  BERRY. 

FBAnx>—EjEcmcs2TT— Patent.— R.  being  in  poeaesaion  of  land  under  a  State 
patent,  mortgaged  the  same,  but  afterwards  delivered  poeseBsion  to  his 
son,  who,  after  the  commencement  of  an  action  to  foreclose  (to  which  he 
was  not  made  a  party),  abandoned  the  possession  to  the  defendant,  who 
proceeded  to  enter  the  land  under  the  homestead  laws  of  the  United 
States. 
ffeid:  Courts  would  cease  to  be  courts  of  justice  if  such  proceedings  were 
countenanced.  The  defendant  is  not  entitled  to  withhold  the  possession 
from  the  plainti£El 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  the  County  of  Los  Angeles.    Howard,  J. 

Olaaaell,  Srrdth  S  Smith,  and  F.  H,  Howard,  for  Appellants. 

Bichndl  &  White,  for  Respondent. 

Ross,  J. : 

Ejectment  to  recover  possession  of  a  certain  portion  of  a 
sixteenth  section.  It  appears  from  the  record  that  prior  to 
the  year  1872,  one  Jos^  Rubio  settled  on  the  land  with  his 
family,  and  proceeded,  together  with  his  son,  Andres  Rubio, 
who  was  of  age,  to  cultivate  and  improve  it.  Improvements^ 
consisting  of  a  dwelling-house,  orchards,  and  vineyards,  were 
put  upon  the  land,  mainly  by  Andres.  On  the  twentieth  of 
March,  1868,  Jos^  made  an  application  to  the  State  of  Calx^ 
f  omia  to  purchase  the  land.    His  application  was  accepted  by  . 

6^ 


Dec.  1880.]  Keller  v.  Bebbt.  489 

the  State  Locating  Agent,  May  1, 1868,  and  was  filed  in  the 
State  Land  Office  on  the  twentieth  of  June,  of  the  same  year. 
The  State  officers  issued  to  him  a  certificate  of  purchase  for 
the  land  on  the  tenth  of  April,  1872,  and  a  patent  therefor, 
regular  in  form,  on  the  third  day  of  January,  1874.  It  is 
claimed  on  behalf  of  the  appellant  that  by  these  proceedings, 
and  others  incidental  to  them,  Jos^  Rubio  acquired  no  title  to 
the  premises. 

Li  the  view  we  take  of  the  case,  it  is  unnecessary  to  deter- 
mine whether  he  did  or  not;  for  the  record  further  shows,  that 
in  February,  1877,  he  borrowed  of  the  plaintiff  the  sum  of  six 
thousand  dollars,  and  as  security  therefor  executed  to  the 
plaintiff  a  mortgage  on  the  property  in  question,  together  with 
an  adjoining  tract  of  about  twelve  acres — ^which  mortgage  was 
duly  recorded  at  the  time,  in  the  records  of  the  proper  county. 

In  the  month  of  February,  1878,  Jos^,  in  the  language  of 
the  findings, "  considering  his  title  under  the  State  to  be  void, 
abandoned  his  claim  to  the  premises  in  controversy,  and  de- 
livered possession  thereof  to  said  Andres  Rubio,  who  from 
thenceforward  took  possession  and  claimed  the  same  as  his 

own,  until  the day  of  May,  1879,  when  he  abandoned 

the  same  to  the  defendant  herein,  and  allowed  him  to  take 
possession  of  the  same,  together  with  the  improvementa" 

In  the  mean  time,  the  plaintiff  had  commenced  an  action  to 
foreclose  his  mortgage,  in  which  both  Jos^  and  Andres  Rubio 
were  made  parties  defendant,  and  in  May,  1879,  a  decree  of 
foreclosure  was  duly  entered  in  the  action  in  favor  of  the 
plaintiff.  Under  this  decree  the  Sheriff  of  the  county,  on 
the  sixth  day  of  June,  1879,  sold  the  premises  in  controversy 
to  the  plaintiff  for  the  smn  of  $8,542,  and  on  the  same  day 
executed  to  the  plaintiff  a  certificate  of  sale  therefor.  No 
redemption  having  been  made,  the  Sheriff,  on  December  8, 
1879,  executed  to  the  plaintiff  a  deed  for  the  property. 

Thus  it  will  be  seen,  that  Jos^  Rubio,  on  the  strength  of  his 
possession  of  the  land  and  the  improvements  thereon,  if  not 
of  title,  got  six  thousand  dollars  of  the  plaintiff's  money,  gave 
him  a  mortgage  on  the  land  and  improvements  to  secure  its 
repayment,  and  then  surrendered  the  possession  thereof  to 
his  son,  who  thereupon  took  possession  of  the  property  and 
claimed  the  same  as  his  own,  until  shortly  before  its  sale  by 
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the  Sheriff  under  the  plaintiff's  decree  of  foreclosure,  when 
he  (the  son)  turned  the  possession  of  the  land  and  improve- 
ments over  to  the  defendant.  On  the  possession  so  obtained, 
defendant  proceeded  to  enter  the  land  under  the  homestead 
laws  of  the  United  States,  the  entry,  however,  being  after- 
wards suspended  by  order  of  the  Commissioner  of  the  Genend 
Land  Office. 

It  is  this  sort  of  circumvention  that  we  are  asked  to  sanc^ 
tion.  Courts  would  cease  to  be  courts  of  justice  if  such  pro- 
ceedings were  countenanced.  It  is  not  necessary  to  the  dis- 
*  position  of  this  case  for  us  to  say  whether,  under  the  doctrine 
of  the  cases  of  Hoamer  v.  WaU(ice,  97  U.  S.  679;  Tremmth  v. 
San  Francisco,  100  id.  251 ;  and  Atherton  v.  Foider,  96  id. 
515,  a  title  to  government  land  ever  could  be  acquired  by 
virtue  of  a  possession  acquired  as  was  the  possession  of  the 
defendant.  The  question  here  is,  whether  upon  the  facts 
stated,  the  defendant  is  entitled  to  withhold  the  possession 
of  the  premises  from  the  plaintiff;  and  we  are  clearly  of  the 
opinion  that  he  is  not. 

Judgment  affirmed. 

Shabpstein,  Mtbice;  and  Thobnton,  JJ.,  concurred. 


[Ko.  10,688.-111  Bonk.] 
Janiuuy  4,  1881. 

Ex  PABTE  WILLIAM  CLABEK 

Chanob  of  Attorxets  nr  Criminal  Gases— Appeal.— SectionB  284  and 
285,  Code  of  CiTil  Procedure,  have  no  application  to  criminal  cases; 
a  notice  of  appeal  may  be  signed  by  any  attorney  of  the  Conrt  authorized 
by  the  defendant. 

Appucation  for  writ  of  habeas  corpus. 
McKiQ&ick  &  BaTikAn,  for  Plaintiff. 

MOBBISON,  C.  J.: 

The  petitioner  has  been  brought  before  us  on  a  writ  of 
habeas  corpus,  and  his  petition  for  a  discharge  having  been 
denied,  he  now  applies  for  admission  to  bail    The  application- 
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ifl  opposed  on  behalf  of  the  people,  on  the  ground  that  no  ap* 
peal  has  been  taken  in  the  case. 

The  petitioner  was  tried  and  convicted  in  the  Superior 
Court  of  Monterey  County  of  the  crime  of  libel.  On  the 
trial  of  the  case,  T.  Beeman,  Esq.,  appeared  as  counsel  for  de- 
fendant, and  the  notice  of  appeal  is  signed  by  Charles  W. 
Quilby,  Esq.  It  was  admitted,  on  the  hearing  of  this  appli- 
cation, that  the  person  by  whom  the  notice  of  appeal  was 
signed  was  an  attorney  of  the  Court,  and  was  authorized  by 
the  defendant  to  take  the  appeal.  It  is  claimed,  however, 
that  no  change  of  attorney  was  made  in  conformity  to  Sec- 
tions 284  and  285  of  the  Code  of  Civil  Procedure,  and  therefore, 
it  is  argued  that  the  notice  of  appeal  should  be  disregarded 

In  our  opinion,  the  sections  above  referred  to  have  no  ap- 
plication to  criminal  cases,  in  which  the  defendant  has  a  right 
to  defend  in  person  and  with  counsel.    (Art.  i.,  §  13,  Const.) 

Section  283  of  the  same  Code  provides  that  an  attorney 
and  counselor  shall  have  authority  "  to  bind  his  client  in  any 
of  the  steps  of  an  action  or  proceeding,  by  his  agreement  filed 
with  the  Clerk  or  entered  upon  the  minutes  of  the  Court" 

It  will  not  be  pretended  for  a  moment,  that  this  section  has 
any  application  in  a  criminal  case,  for  in  all  cases  of  felony 
the  defendant  must  appear  and  plead, in  person.  In  our  opin- 
ion, the  notice  of  appeal  was  sufficient,  and  indeed,  it  was  so 
treated  by  the  District  Attorney,  who  admitted  service  of  a 
copy  of  it  upon  him« 

The  judgment  in  the  case  simply  imposed  a  fine,  and  the 
petitioner  is  entitled  to  be  admitted  to  bail  as  a  matter  of 
right.    (P.  C,  §  1272.) 

Let  him  be  admi^tted  to  bail  in  the  sum  of  one  thousand 
dollars,  the  bail  bond  to  be  approved  by  the  Judge  of  the  Su- 
perior Court  of  Monterey  County. 

Shabpstein,  Thobntok,  and  Mtbick,  JJ.,  concurred. 
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[No.  7,234.— Department  Two.] 
January  6, 1881. 

ELVIRA  MORGAN  v.  J.  M.  MILLER 

Salb  of  Cattle— Delivert  and  Ghakgx  of  Possession— Fraud  as  to 
Cbeditobs. — H.,  having  cattle  runuing  at  large  with  those  of  D.,  his  ten- 
ant, sold  them  to  the  plaintiff,  and  the  cattle  were  driven  up  into  a  cor- 
ral, where  H.  said  to  the  plaintiff,  **  Here  are  yonr  cows  that  yoa  boa|;ht;*' 
thereupon  the  plaintiff  requested  B.  to  take  care  of  the  cattle,  and  pas- 
ture them  for  her,  and  B.  agreeing  to  do  so,  the  cattle  were  turned  hack 
into  the  pasture. 
HM,  that  there  was  an  immediate  delivery  and  actual  change  of  possession, 
and  that  the  sale  was  not  void  as  to  creditors. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  First  Dis- 
trict Court  in  and  for  the  County  of  Ventura,  Fawcett,  J.; 
and  from  an  order  denying  a  new  trial  in  the  Superior  Court 
of  said  county.    Hikes,  J. 

8.  A.  Sheppard,  for  Appellants. 

WUlicmia  A  WUUams,  for  Respondent 

Thornton,  J.: 

.  This  action  was  brought  to  recover  damages  for  an  unlaw- 
ful conversion  of  plaintiff's  cattle.  On  the  trial,  the  jury  re- 
turned a  verdict  for  the  plaintiff  Defendants  moved  for  a 
new  trial,  which  was  denied,  and  they  appealed  from  the 
judgment  and  the  order  denying  a  new  trial.  Appellants 
urge  that  they  are  entitled  to  a  new  trial,  on  the  ground  that 
the  verdict  is  not  sustained  by  the  evidence. 

It  appears  from  the  testimony  that  the  plaintiff  purchased 
the  cattle  sued  for  from  one  EQggins.  The  def endajit,  Miller, 
was  Sheriff  of  the  County  of  Ventura,  and,  as  such  Sheriff, 
levied  upon  the  cattle  in  controversy  by  virtue  of  a  writ  of 
execution  issued  upon  a  judgment  recovered  against  Higgins 
by  Daly  and  Rogers,  in  the  District  Court  for  Ventura 
County.  It  is  contended  on  behalf  of  appellants  that  the 
evidence  shows  that  the  sale  to  the  plaintiff  was  void  as  to 
Daly  and  Bogers,  for  the  reason  'that  it  was  not  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession — ^that,  therefore,  the  verdict  is. 
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not  sustained  by  the  evidence,  and  it  should  be  set  aside  and 
a  new  trial  granted.    We  have  examined  the  testimony,  and 
are  of  opinion  that  it  sustains  the  verdict,  and  that  there  was 
no  error  in  the  ruling  of  the  court  below. 
Judgment  and  order  affirmed 

Shabpstein  and  Mtbick,  JJ.,  concurred. 


[No.  10,089.— In  Bank.] 
Jannftiy  14,  1881. 

PEOPLE  V.  AH  FOOK 

OiriR  TO  Bbibe  OmcEB.— Und«r  Section  67,  Penal  Code,  the  crime  of 
offering  to  bribe  an  executive  officer  is  complete  without  the  t^der  or 
production  of  the  money. 

Appeal  from  a  judgment  of  conviction,  and  from  an  order 
den3ring  a  new  trial,  in  the  Superior  Court  of  the  County  of 
Sonoma.    Pressley,  J. 

W.  A.  Cornwall,  for  Appellant 

A.  L.  Hart,  Attorney  General,  for  Respondent. 

MOBRISON,  C.  J. : 

The  defendant  was  prosecuted,  by  information,  in  the 
Superior  Court  of  Sonoma  County,  and  was  found  guilty  of 
the  crime  of  offering  a  bribe  to  an  executive  officer.  The 
proaecution  was  under  Section  67  of  the  Penal  Code,  which 
provides  that  "  every  person  who  gives  or  offers  any  bribe  to 
any  executive  officer  of  this  State,  with  intent  to  influence 
him  in  respect  to  any  act,  decision,  vote,  opinion,  or  other 
proceeding  as*such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
years;"  and  the  charge  was  that  "Ah  Fook,  on  the  first  day 
of  September,  1880,  at  the  County  of  Sonoma,  etc.,  to  one 
W.  H.  Mead,  then  and  there  being  an  executive  officer  of  the 
State  of  California,  to  wit,  Deputy  Constable,  etc.,  a  bribe, 
to  wit,  the  sum.  of  two  hundred  dollars,  willfully,  maliciously, 
and  feloniously  did  offer,  with  intent,  willfully  and  feloniously, 
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to  influence  said  W.  H.  Mead  in  his  action  as  such  Deputy 
(Nonstable,  to  wit,  with  intent,  willfully  and  feloniously,  to 
influence  said  W.  H.  Mead  to  discharge  Me  Touk,  then  and 
there  held  by  said  W.  H.  Mead,  as  Deputy  C!onstable,  under 
a  warrant  of  arrest,  issued,  etc.,  which  warrant  charged  Me 
Touk  with  the  crime  of  grand  larceny,"  etc  To  this  informa- 
tion a  demurrer  was  filed,  which  was  properly  overruled  by 
the  Court, 

The  evidence  shows  that  W.  H.  Mead  was  a  Deputy  Con- 
stable in  the  township  of  Santa  Rosa,  and  as  such,  had  in 
his  custody,  under  a  warrant  of  arrest,  a  Chinawoman  named 
Me  Youk,  and  the  defendant  had  full  knowledge  of  the 
above  facts.  For  the  purpose  of  getting  the  accused  out  of 
custody,  the  defendant  said  to  the  officer:  "You  catch  him 
Chinawoman  for  me;  get  him  out  where  I  can  get  him  in 
the  buggy,  I  give  you  two  hundred  dollars."  No  money  was 
tendered,  and  none  exhibited.  It  Ls,  therefore,  claimed  on  be- 
half of  the  defense,  that  the  proof  failed  to  establish  an 
offense  under  Section  67  of  the  Penal  Code. 

That  section  makes  it  a  crime  to  offer  a  bribe  to  an  execu- 
tive officer,  and  the  question  here  presented  is,  Was  the  crime 
complete  without  the  tender  or  production  of  the  money? 
Bouvier,  in  his  Law  Dictionary,  defines  an  offer  to  be  ''a 
proposition  to  do  a  thing;"  and  Mr.  Webster  says  an  offer  is 
*'to  bring  to  or  before;  to  hold  out ;  to  present  for  acceptance 
or  objection;  to  exhibit;  to  present  in  words;  to  proffer;  to 
make  a  proposal  to."  The  case  of  Worrall  is  in  point.  The 
defendant  was  indicted  for  offering  a  bribe  to  a  Commissioner 
of  the  Revenue;  and  the  evidence  of  his  guilt  was  found  in  a 
letter  written  by  him,  containing  the  following  language:  "If 
I  should  be  so  happy  in  your  recommendation  of  this  work, 
I  should  think  myself  very  ungrateful  if  I  did  not  offer  you 
one  half  of  the  profits  as  above  stated;  and  I  would  deposit 
in  your  hand,  at  receiving  the  first  payment,  £350,  and  the 
other  £350  at  the  last  payment,  when  the  work  is  finished 
and  completed."  The  offer  was  made  to  an  officer  of  the 
United  States,  for  the  purpose  of  obtaining  a  contract  for 
building  a  light-house  at  Cape  Hatteras,  and  upon  it  the  de- 
fendant was  tried  and  convicted.  (The  Um;ted  Staiea  v.Wo^ 
trqU.  2  DalL  384)  ^         , 
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"  The  latter  commentators,  supported,  as  I  think,  by  the 
adjudged  cases,  however,  maintain  the  broader  doctrine,  that 
any  attempt  to  influence  an  officer  in  his  official  conduct, 
whether  in  the  executive,  legislative,  or  judicial  departoient, 
by  the  ofier  of  any  reward  or  pecuniary  consideration,  is  an 
indictable  common-law  misdemeanor."  (The  State  v.  EUis, 
83  N.  J.  L.  102;  1  Bishop's  Cr.  Law,  §689.)  "Why  is  the 
mere  unsuccessful  attempt  to  bribe  a  criminal?  The  officer 
refuses  to  take  the  offered  reward,  and  his  integrity  is  un- 
touched— ^his  conduct  uninfluenced  by  it.  The  reason  for  the 
law  is  plain.  The  ofier  is  a  sore  temptation  to  the  weak  or 
the  depraved.  It  tends  to  corrupt,  and  as  the  law  abhors 
the  least  tendency  to  corruption,  it  punishes  the  act  which  ib 
calculated  to  debase,  and  which  may  effect  prejudicially  the 
morals  of  the  community."    {WaJUh  v.  The  People,  65  111.  60.) 

We  are  of  the  opinion  that  the  evidence  brought  the  case 
within  the  letter  and  spirit  of  Section  67  of  the  Penal  C!ode. 

2.  The  next  point  in  the  case  is  an  exception  to  the  ruling 
of  the  Court  excluding  evidence  offered  on  behalf  of  the'de- 
fense.  An  attempt  was  made  .to  show  that  it  is  the  practice 
among  the  Chinese  of  San  Francisco  to  buy  and  sell  women 
of  their  country.  We  do  not  see  in  what  aspect  of  the  case 
such  evidence  was  competent,  and  are  of  the  opinion  that  the 
Court  below  ruled  correctly  in  excluding  it. 

3.  The  law  was  correctly  given  by  the  Court  to  the  jury, 
and  there  was  no  error  in  refusing  to  give  the  second  in- 
struction asked  for  by  the  defendant. 

4.  The  last  point  is,  that  the  verdict  was  not  sustained  by 
the  evidence.  A  careful  examination  of  the  bill  of  exceptions 
satisfied  us,  however,  that  there  was  sufficient  evidence  of 
guilt  to  justify  the  verdict. 

We  find  no  error  in  the  case,  and  the  judgment  and  order 
are  affirmed. 

Ross,  Myrick,  Sharpstein,  Mc^ie,  Thornton,  and  Mc- 
KlNSTRY,  JJ.,  concurred. 
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[No.  0,012.— Department  One.] 
January  17,  1881. 

JOHN  BL  BOSTWICK  v.  P.  D.  McEVOT  et  al, 

DXUTSBY  OF  Note— EscBOW. — ^Tfae  delivery  of  an  instmment  in  eacrow^vr- 
ing  the  life-time  of  a  party  beoomea  abaolnte  upon  the  happening  of  the 
condition  after  his  death. 

Joint  Pbomissort  Note— Joindeb  ov  Pabtdes.— An  action  is  maintainable 
in  this  State  upon  a  joint  promissory  note  against  a  sarrivlng  maker  and 
the  personal  representative  of  a  deceased  maker. 

Amendment  or  Record — Clerical  Error.— A  judgment  may  be  amended 
after  the  adjournment  of  the  term,  where  the  record  furnishes  the  data. 

Foreclosure  of  Mortoaob — Note  Comivq  Dob  after  Commencement  of 
Suit. — In  a  suit  for  the  foreolosure  of  a  mortgage  given  to  secure  several 
promissory  notes,  some  of  which  were  not  due  at  the  commencement  of 
the  suit,  the  Court  has  jurisdiction — ^under  §  728,  C.  C.  P. — ^to  decree  a 
foreclosure  of  the  mortgage  to  satisfy  all  of  them. 

Appeal  from  a  judgment  for  the  plaintiff,  and  from  an  order 
denying  a  new  trial,  and  from  an  order  modifying  said  judg- 
ment, in  the  Third  District  Court  of  the  City  and  County  of 
San  Francisco.    Thobnton,  J. 

A  petition  for  hearing  in  bank  was  filed  in  this  case  after 
Judgment,  and  denied. 

J.  C,  Bates,  for  Appellants. 

F.  C.  M.  Dw  Brutz,  for  Respondent 

McEee,  J.: 

On  the  fourth  day  of  November,  1873,  one  Eimbell  and 
others  sold  and  conveyed  to  the  defendant,  P.  H.  McEvoy, 
the  tract  of  land  in  controversy  in  this  case,  for  the  sum  of 
$9,393.80.  To  secure  payment  of  the  purchase  money,  John 
McEvoy  joined  the  defendant  P.  H.  in  the  execution  of  four 
promissory  notes,  three  of  them  for  the  sum  of  $2,398.45 
each,  and  the  fourth  for  the  sum  of  $2,198.45.  The  first  was 
payable  one  year,  the  second  two  years,  the  third  three 
years,  and  the  fourth  four  years,  after  date;  and  P.  H.  McEvoy 
secured  their  payment  by  giving  a  mortgage  upon  the  land. 

But  the  notes  were  not  absolutely  delivered,  because  at  the 
time  of  the  transaction  of  purchase  the  land  was  one  of  ser- 
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era!  tracts  of  land  which  were  embraced  in  a  deed  of  trust, 
given  on  the  seventeenth  of  April,  1872,  by  the  vendors — 
then  the  owners  of  the  land — to  certain  persons  in  trust  to 
sell  and  convey  for  the  purpose  of  paying  off  a  large  sum  of 
money  which  the  trustors  had  borrowed  from  the  San  Fran- 
cisco Savings  Union — a  corporation  existing  under  the  laws 
of  the  State  and  doing  business  in  the  city  of  San  Francisco. 
And  when  the  defendant,  P.  H.,  purchased  the  land  it  was 
incumbered  by  this  deed  of  trust,  and  he  bought  with  full 
knowledge  of  its  existence  and  subject  to  it.  But  to  secure 
himself  against  it,  he  and  Kimbell,  the  payee  of  the  notes, 
entered  into  the  following  agreement  in  writing : 

"  Webb's  Landing,  February  23, 1874. 

"  It  is  hereby  agreed,  that  four  certain  notes  and  the  mort- 
gage to  secure  the  payment  of  the  same,  the  said  notes  being 
three  for  $2,398.45  and  one  for  $2,198.45,  one  payable  on 
November  4,  1874,  second  on  November  4,  1876,  third  on 
November  4, 1876,  and  fourth,  for  $2,198.45,  payable  on  No- 
vember 4,  1877,  and  bearing  interest  at  ten  per  cent,  per 
annimi,  shall  be  left  in  the  hands  of  W.  H.  Glasscock  until 
the  payee,  A.  G.  Kimbell,  shall  relieve  from  any  and  all  in- 
cumbrances up  to  the  fourth  of  November,  1873,  certain 
premises  described  in  a  certain  deed,  dated  November  4, 1873, 
and  made  by  said  Kimbell,  George  D.  Roberts,  and  William 
&  McMurthy,  to  the  said  P.  BL  McEvoy. 

""In  duplicate.  A.  G.  Kimbell. 

"P.BLMcEvpY." 

Under  this  stipulation  P.  H.  McEvoy  placed  the  notes  in  the 
hands  of  the  depositary,  to  be  held  as  escrows.  Kimbell  de-- 
livered  to  him  the  deed,  and  the  mortgage  to  Kimbell  was 
recorded  in  the  recorder's  office  of  Contra  Costa  County — the 
county  where  the  land  was  situated — by  whom,  does  not 
appear  from  the  record  of  the  case.  But  the  mortgagor  went 
into  the  immediate  possession  of  the  land  under  the  deed, 
which  he  had  obtained  from  the  mortgagee  and  others,  and 
has  since  continued  in  the  undisturbed  possession  of  the  same. 

In  March,  1875,  while  the  promissory  notes  were  held  as 

escrows,  John  McEvoy  died.     Letters  of  administration  of 

his  estate  were  granted  to  P.  H.  McEvoy,  who  has  since  con- 
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tinued  to  act  as  administrator.  On  the  fourteenth  of  August, 
1876,  Kimbell  presented  the  notes,  verified  according  to  law, 
to  the  administrator  as  a  claim  against  the  estate.  The  claim 
was  rejected  by  the  administrator,  and  properly  so,  because  at 
that  time  the  condition  upon  which  the  notes  had  been  deliv- 
ered as  escrows  had  not  been  fulfilled;  and  no  liability 
attached  to  the  estate  upon  them.  But  on  the  twentynsixth 
day  of  November,  1876,  P.  H.  McEvoy  had  accepted  a  con- 
veyance of  the  land  from  one  who,  under  an  argeement 
between  himself  and  one  of  the  vendors,  had  acquired  the 
title  to  the  land  at  the  sale  of  it  by  the  trustees  under  the 
deed  of  trust;  and  the  depositary  of  the  notes,  upon  the  con- 
veyance being  made  to  McEvoy,  delivered  the  notes  to  Kim- 
bell, who,  after  P.  H.  McEvoy  had  accepted  the  conveyance  of 
the  title  under  the  trust  deed,  presented  the  notes  to  the 
administrator  for  allowance  as  a  claim  against  the  estate,  but 
the  administrator  again  indorsed  them  rejected,  and  the  ques- 
tion arises,  whether  any  liability  attaches  to  the  estate  of 
John  McEvoy  upon  the  notes.  It  is  contended  that  the  estate 
is  not  liable,  because  there  was  no  delivery  of  the  notes  by 
John  McEvoy,  either  absolutely  or  as  escrowa 

As  a  general  rule,  a  ^negotiable  promissory  note,  like  any 
other  written  contract,  has  no  legal  inception  or  valid  exist- 
ence until  it  has  been  delivered  in  accordance  with  the 
purpose  or  intent  of  the  parties.  Delivery  is  an  essential 
paii  of  the  making  or  execution  of  the  note;  and  if  this  be 
subsequent  to  the  date,  it  takes  effect  from  the  delivery  and 
not  from  the  date;  but  the  promise  to  pay  relates' to  the  date 
if  referred  to,  and  becomes  binding  and  operative  when  the^ 
note  is  delivered.  An  operative  delivery  must  be  uncondi- 
tional, and  not  a  delivery  as  a  mere  escrow;  but  a  delivery  as 
an  escrow  becomes  absolute  when  the  condition  on  which  it 
was  made  transpires. 

Now,  the  notes  in  controversy  were  the  joint  notes  of  P.  EL 
and  John  McEvoy.  After  they  were  signed  they  were  left 
in  the  hands  of  the  former  for  delivery.  He  did  deliver  them, 
as  escrows,  and  although  the  latter  was  not  himself  personally 
present  at  the  delivery,  yet  his  assent  to  it  must  be  inferred. 
For  when  one  of  two  or  more  makers  of  a  joint  promissory 
note  delivers  it  as  an  escrow,  or  absolutely,  he  is  presumablvi 
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the  eonstituted  agent  of  his  oo-makers  for  that  purpose,  and 
the  delivery  made  by  him  is  the  act  of  alL  Besides,  it  is 
alleged  in  the  complaint,  and  not  denied  in  the  answer,  that 
both  the  makers  of  the  notes  agreed  with  the  payee  that  the 
notes  were  to  be  delivered  as  escrows,  and  that  they  were, 
pursuant  to  that  agreement,  actually  delivered  by  one  of 
them  to  the  person  selected  by  all  as  custodian  of  the  notea 
This  agreement^  it  is  true,  was  reduced  to  writing  in  the  form 
of  the  memorandum  which  was  signed  only  by  one  of  them. 
Yet  that  did  not  change  the  existing  verbal  agreement  be- 
tween all  the  parties  as  to  the  delivery  of  the  notes,  nor  affect 
the  delivery,  as  the  act  of  both,  made  by  the  one  who  signed 
the  written  agreement 

But  John  McEvoy  died  before  the  condition  on  which  the 
notes  were  delivered  had  transpired,  and  the  question  arises 
whether  there  was  an  absolute  delivery  by  or  in  his  behalf 
which  will  bind  his  estate. 

An  original  delivery  can  not  be  made  by  or  on  behalf  of  a 
dead  man.  But  when  the  condition  on  which  an  original  de* 
livery  made  in  the  life-time  of  a  party  transpires,  the  condi* 
tional  delivery  becomes  absolute,  and  the  absolute  delivery 
takes  effect  against  the  contracting  parties  from  the  date  of 
the  delivery  of  the  contracts  a%  escrows,  notwithstanding  the 
death  of  one  of  the  contractors  before  the  happening  of  the 
condition.  ''If  a  man  delivers  a  bond  as  an  escrow  to  be 
delivered  on  condition  performed,  before  which  the  obligor  or 
obligee  dies,  aoid  the  condition  is  afterwards  performed,  here 
there  could  be  no  second  delivery,  yet  it  is  the  deed  of  the 
obligor  from  the  first  delivery,  although  it  was  only  inchoate, 
but  it  shall  be  deemed  consummated  by  the  performance  of 
the  condition."  (Parsons,  C.  J.,  in  Whedrigkt  v.  Wheelrigkt, 
2  Mass.  464;  S.  C,  3  Am.  Dec.  66;  Hatch  v.  Hatch,  9  id.  310; 
S.  0.,  6  Am.  Dea  67;  BodweU  v.  Webater,  13  Pick.  414, 415.) 
So,  says  Coke :  "  If  the  grantee  dies  between  the  first  delivery 
and  the  deed  becoming  absolute,  the  deed  is  good,  for  there 
was  traditio  inchoata  in  the  life  of  the  parties,  eed  postea  con- 
ewm/nwita  esdstena  by  the  performance  of  the  condition  takes 
its  effect  by  force  of  the  first  delivery,  without  sjij  new  de« 
livery."    {Perrymom*s  Case,  5  Q).  84  b;  Peck  v.  Ooodwin 
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Upon  the  happening  of  the  condition  upon  which  the  notes 
were  to  be  delivered,  the  delivery  then  became  absolute,  not- 
withstanding the  death  of  one  of  the  makers  of  the  notes 
before  the  fulfillment  of  the  condition,  and  the  notes  became 
operative  and  valid  as  legal  subsisting  claims  against  his 
estate.  Being  presented  to  the  administrator  and  rejected  on 
the  twenty-sixth  of  November,  1876,  this  suit  was  brought 
within  time,  and  the  claims  are  not  barred. 

As  to  the  defendant  P.  H.  McEvoy,  it  is  claimed  that  the 
deed  of  trust  transferred  the  title  to  the  land,  and  that  the 
trustors,  at  the  time  of  the  sale  and  conveyance  to  the  de- 
fendant, had  no  title  in  the  land  to  convey,  and  the  notes 
were  therefore  without  consideration  and  void. 

Of  course,  in  an  action  on  a  mortgage  by  an  assignee  who 
received  the  notes  secured  for  it,  for  value,  after  they  became 
due,  this  defense  may  be  made.  Any  defenses  open  to  the 
maker  in  a  suit  on  the  notes  may  be  made  use  of  in  th&  ac- 
tion upon  the  mortgage ;  for  the  debt  is  the  principal  thing 
and  the  mortgage  the  incident;,  and  the  legal  rights  and 
remedies  upon  the  debt  become  fixed  upon  the  incident.  If, 
therefore,  the  notes  were  given  without  consideration,  they 
.  are  void  in  the  hands  of  the  plaintiff,  who  received  them  after 
they  became  due.  But  promissory  notes  given  for  a  legal 
or  equitable  title  to  land  are  not  void  for  want  of  considera- 
tion, especially  where,  as  in  this  case,  the  defendant  pur-, 
chased  the  land  knowing  that  it  was  subject  to  the  deed  of 
trust  given  by  his  grantors,  and  against  which  he  protected 
himself  by  a  written  stipulation  for  the  discharge  of  the 
trust,  and,  at  the  same  time,  delivered  the  notes  to  be  held 
as  escrows  until  the  trust  was  discharged.  It  is  true,  that 
the  deed  of  trust  transferred  the  title  to  the  land,  yet  it  was 
held  by  the  trustees  only  to  secure  payment  of  the  debt  due 
by  the  trustees  to  the  beneficiaries,  and,  in  this  respect,  the 
trust  deed  resembled  a  mortgage.  But  it  was  also  a  convey- 
ance, and  a  mortgage  is  not,  until  foreclosure  and  sale ;  yet, 
as  a  conveyance,  it  does  not  enable  either  the  trustees  or  the 
beneficiaries  to  recover  possession  of  the  land,  for  a  trustor, 
like  a  mortgagor,  is  entitled  to  the  possession  of  the  land 
until  a  sale  knd  conveyance  of  it  in  pursuance  of  the  terms 
of  the  trust    Therefore,  one  who  merely  holds  the  title  in 
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trust,  as  security  for  debt,  can  not  maintain  ejectment  against 
the  trustor  or  his  assigns  to  recover  the  land.  {Tyler  v. 
Oranger,  48  Cal.  259.)  And  if  the  trust  shall  be  satisfied, 
before  a  sale  and  conveyance  under  the  deed,  it  is  the  duty 
of  the  trustee  to  reconvey  the  title.  If  he  fails  or  refuses, 
equity  will  compel  him ;  or  it  will,  in  any  case,  undertake 
the  supervision  of  the  execution  of  the  trust. 

As  therefore  the  equitable  title  to  the  land  was  in  the 
trustors  at  the  time  of  the  purchase,  the  defendant,  in  pur- 
chasing it,  acquired  the  title  of  his  vendors,  subject  to  the 
condition  that  the  deed  of  trust  should  be  satisfied  by  them. 
The  condition  was  fulfilled  by  the  sale  and  conveyance  by 
the  trustees  and  the  transfer  of  the  title  to  the  defendant  by 
the  purchaser  at  that  sale ;  for  if  the  trust  had  been  satisfied 
before  a  sale  and  conveyance,  pursuant  to  its  terms,  and  the 
trustees  had  reconveyed  the  title  to  the  trustors,  the  condi- 
tion upon  which  the  notes  were  to  be  delivered  would  hav6 
been  fulfilled,  and  the  defendant,  by  his  original  deed,  would 
have  obtained  the  title  of  his  grantors,  which  he  bargained 
for ;  and  the  same  result  follows  where  title  passes  by  a  sale 
and  conveyance  under  the  trust  deed  directly  to  the  defend- 
ant who  accepted  the  deed.  By  acceptance,  he  received  the 
land  free  and  clear  of  the  incumbrance  which  was  upon  it  at 
the  time  he  purchased  it,  and  against  which  he  protected 
himself  by  the  agreement  between  him  and  his  vendors. 
Whatever  implied  covenants  were  contained  in  his  original 
deed  were  satisfied  by  the  conveyance  to  him  of  the  trust 
title,  which  he  accepted.  Time  was  not  of  the  essence  of  the 
contract  between  him  and  his  vendors ;  and  any  delay  in  the 
fulfillment  of  the  condition  upon  which  he  delivered  his 
notes  for  the  purchase  money  as  escrows,  he  himself  over- 
looked when  he  accepted  the  deed  transferring  to  him  the 
title  under  the  deed  of  trust,  without  objectiona  Nor  can 
any  inquiry  be  made  in  this  suit  as  to  the  title  of  ,the  land 
itself.  It  is  sufiScient  that  he  mortgaged  whatever  estate  he 
acquired,  as  security  for  pajrment  of  the  notes  given  for  the 
purchase  money;  and  he  subsequently  acquired  the  title 
which  he  bargained  for,  and  this  title  inures  to  the  benefit 
of  his  mortgagee.  The  object  of  this  suit  is  to  obtain  a  sale 
^of  his  estate  in  the  laQd^  and  the  application  of  the  proceeds 
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of  the  sale  to  the  satisfaction  of  his  notes.  (Sam  Francisco 
V.  Lawton,  18  CaL  473.)  In  such  an  action  it  is  not  proper 
to  try  questions  relating  to  the  title  of  the  land. 

In  the  foreclosure  proceedings  we  discover  no  error.  The 
findings  are  sustained  by  the  evidence.  It  was  not  error  to 
allow  counsel  fees.  The  mortgage  provided  for  them,  and  the 
Court  had  authority  under  the  statute  to  allow  them  against 
the  mortgagor.  It  is  true,  John  McEvoy  was  not  a  party  to 
the  mortgage,  and  his  estate  is  not  liable  for  such  fees;  but 
no  judgment  for  them  was  rendered  against  the  administrator. 
The  decree  provides  for  a  judgment  against  the  mortgagor 
and  the  administrator  for  any  deficiency  which  might  remain 
after  applying  the  proceeds  of  the  sale  of  the  mortgaged 
premises  to  the  satis&ction  of  the  amount  due  upon  the  notes 
and  costs,  including  the  counsel  fees  fixed  by  the  Court  against 
the  mortgage.  The  estate  is  thus  relieved  from  the  payment 
of  counsel  fees. 

It  is  urged  that  the  estate  of  a  deceased  maker  of  a  joint 
promissory  note  executed  by  two  or  more,  can  not  be  joined 
as  defendant  with  the  surviving  debtor  or  debtors  in  an  ac- 
tion on  the  note.  Bui  there  was  no  demurrer  to  the  complaint 
on  the  ground  of  misjoinder.  Such  an  action,  however,  is 
maintainable  in  this  state,  but  any  judgment  recovered  against 
the  administrator  must  be  made  payable  de  bonis  teetatorU. 
{BaTik  of  Stockton  v.  Howland,  42  Cal.  129.)  In  this  case  the 
judgment  was  not  so  entered  in  the  first  instance,  but  the 
Court  below,  upon  suggestion,  modified  the  judgment  against 
the  administrator  by  making  it  payable  out  of  the  estate  of 
the  deceased,  in  due  course  of  administration.  It  is  objected 
that  this  was  done  after  the  adjournm^it  of  the  term,  but  the 
Court  had  power  to  make  the  amendment  notwithstanding 
the  adjournment  of  the  tenxL  A  court,  while  it  has  physical 
control  of  its  records,  may  amend  its  judgments  or  orders 
where  the  record  furnishes  the  data  by  which  to  amend. 
(Hegeler  v.  Henckell,  27  id.  495.)  In  this  case  the  necessity 
for  the  amendment  was  apparent  upon  the  record. 

It  is  also  objected  that  one  of  the  notes  was  not  due  at  the 
commencement  of  the  action.  But  it  became  due  before  the 
trial  of  the  case  and  the  rendition  of  judgment,  and  under 
Section  728,  C.  C.  P.,  the  Court  had  jurisdiction  to  decree  a  i 
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foreclosure  of  the  mortgage  to  satisfy  all  of  them.  {Hawkins 
V.  HUl.  15  CaL  600.) 

Lastly,  it  is  argued  that  John  McEvoy  signed  the  notes  as 
a  surety  only,  and  that  his  death  released  him  from  all  liabil- 
ity thereon.  But  the  assumed  relation  does  not  appear  upon 
the  face  of  the  notes,  or  from  anything  in  the  case.  The  point 
was  not  urged  in  the  Court  below.  It  is  made  here  for  the 
first  time,  without  any  basis  of  fact ;  for  the  answer  of  the 
defendants  contains  no  such  defense.  If  the  relation  existed 
and  could  be  shown  under  Section  2832,  C.  C,  as  against  the 
plaintiff,  who  received  the  notes  upon  the  apparent  character 
of  each  of  the  makers  of  the  notes  as  a  principal,  it  must  be 
pleaded  as  a  defense  tp  entitle  it  to  consideration. 

Judgment  and  orders  affirmed. 

HcEiNSTET  and  Boss,  JJ.,  concurred. 


[No.  ia573.— InBank.] 
January  18,  1881. 

THE  PEOPLE  u  AH  LUCK  et  al. 

VLvKDKBr-CAVgM  ov  I>BATH— EviDBNCB— Instbuction.— Upon  the  trial  of 
an  indictment  for  nmrder,  the  evidence  showed  that  the  deoeaeed  waa 
■hot  and  cot  by  eonie  sharp  instminent  npon  a  bridge  crossing  the  Truckee 
Biver,  and  thrown  into  the  river;  and  a  pbyrician  testified  that  certain 
of  the  wounds  would  necessarily  prodaoe  death;  but  whether  the  de- 
ceased was  dead  when  he  waa  thrown  into  the  river,  or  that  his  death 
was  not  caused  by  drowning,  he  could  not  state.  Upon  this  evidence 
the  Court  instructed  the  jury,  that  **  if  from  the  evidence  the  jury  find 
that  the  mediate  cause  of  the  death  of  Ah  Gow  was  the  wounds  inflicted 
upon  him  by  the  defendants,  then  the  fact  that  he  was  thrown  into  the 
water  after  the  infliction  of  such  wounds  is  of  no  consequence;*'  and  it 
was  claimed  that  this  instruction  conflicted  with  other  instructions  given 
to  the  jury,  to  the  effect  that  if  the  jury  were  in  doubt  as  to  whether  the 
death  was  caused  by  the  wounds,  or  by  injuries  received  in  the  fall  from 
the  bridge,  or  by  drowning,  they  should  acquit;  that  to  convict,  even  if 
the  wounds  inflicted  while  on  the  bridge  were  mortal,  they  must  still  be 
satisfied  beyond  all  doubt  that  his  death  was  not  caused  either  by  drown- 
ing or  by  the  fall  from  the  bridge;  and  unless  so  satisfied  they  should 
acquit 
Beld:  The  evidence  justified  the  jury  in  finding  the  defendants  guilty  as 
charged;  and  there  was  no  substantial  conflict  in  the  instructions  to  their 
prejudice,  whatever  criticism  may  arise  from  the  use  of  the  word 
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Appeal  from  a  judgment  of  conviction,  and  from  an  order 
denying  a  new  trial,  in  the  Superior  Court  of  the  County  of 
Nevada.    Caldwell,  J. 

Oeorge  &  Hupp  and  H.  F.  Reardon,  for  Appellania. 
A,  L.  Hart,  Attorney  General,  for  Respondent. 

Myeick,  J.: 

The  defendants  were  indicted  for  the  murder  of  one  Ah 
Gow ;  and  the  defendants  Ah  Luck,  On  Gue,  and  Ah  Sing 
were  convicted  of  murder  in  the  first  degree,  the  punishment 
of  the  first  being  death,  and  of  the  others  of  imprisonment  for 
life. 

1.  The  defendants  allege  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict,  in  that  the  evidence  does  not 
show  that  death  resulted  from  wounds  inflicted  by  the  de- 
fendants, but  might  have  been  from  drowning.  The  circum- 
stances were,  that  deceased  was  shot,  and  was  cut  by  some 
sharp  instrument,  upon  a  bridge  crossing  the  Truckee  River, 
at  Truckee,  and  the  body,  alive  or  dead,  thrown  into  the  river. 
Dr.  Curless,  a  physician  called  for  the  prosecution,  testified 
that  certain  of  the  wounds  found  by  him  upon  the  body  of 
Ah  Gow  would  necessarily  produce  death ;  but  whether  All 
Gow  was  dead  when  he  was  thrown  into  the  river,  or  that  his 
death  was  not  caused  by  drowning,  he  could  not  state,  for  the 
reason  that  in  the  post  mortem  examination  made  by  him  he 
did  not  open  the  body,  and  therefore  could  not  have  exam- 
ined the  heart  and  lungs,  which  was  necessary  to  do  in  order 
to  ascertain  with  any  degree  of  certainty  whether  death  did 
or  did  not  result  from  drowning. 

2.  It  is  also  urged  that  the  Court  erred  in  giving  the  fol- 
lowing instruction,  viz. :  "  If  from  the  evidence  the  jury  find 
that  the  mediate  cause  of  the  death  of  Ah  Gow  was  the 
wounds  inflicted  upon  him  by  the  defendants,  then  the  fact 
that  he  was  thrown  into  the  water  after  the  infliction  of  such 
wounds  is  of  no  consequence ;  it  being  claimed  to  conflict 
with  and  nullify  other  instructions  given,  in  substance,  as 
follows:  If  the  jury  believe  that  cuts  were  inflicted  upon 
deceased  by  defendants,  and  he  was  then  thrown  into  the 
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river  where  he  was  found  .dead,  and  are  yet  in  doubt  as  to 
"Whether  the  death  was  caused  by  the  wounds  or  by  mjuries 
received  in  the  fall  from  the  bridge,  or  by  drowning,  they 
should  find  a  verdict  of  not  guilty ;  that  to  convict  they  must 
be  satisfied  beyond  all  doubt  that  the  deceased  came  to  his 
death  by  wounds  and  injuries  inflicted  upon  him  by  the 
defendants  before  he  was  thrown  into  the  river ;  that  if  the 
wounds  inflicted  while  on  the  bridge  were  mortal,  they  must 
still  be  satisfied  beyond  all  doubt  that  his  death  was  not 
caused  either  by  drowning  or  by  the  fall  from  the  bridge, 
and  unless  they  are  so  satisfied  they  should  find  a  verdict  of 
not  guilty;  that  in  order  to  convict  the  defendants,  the  jury 
must  be  as  well  satisfied  that  the  deceased  did  not  come  to 
his  death  by  the  fall  or  by  drowning  as  they  are  that  he  was 
found  dead. 

There  was  evidence  tending  to  show  that  the  deceased 
came  to  his  death  from  the  wounds  inflicted  by  the  defend- 
ants, and  that  evidence  was  plainly  submitted  to  the  jury 
imder  instructions  as  favorable  to  the  defendants  as  they  had 
the  right  to  ask — ^perhaps  more  favorable.  There  was  no 
substantial  conflict  in  the  instructions  to  the  prejudice  of 
defendants,  whatever  criticism  may  arise  from  the  use  of  the 
word  "  mediate."  It  is  true,  as  urged  by  counsel,  that  people 
can  not  conjecture  as«to  the  mode  of  death,  on  the  trial  of  a 
capital  case ;  but  we  apprehend  from  the  testimony  in  this 
case,  that  the  jury  were  not  practically  cilled  upon  to  rely 
upon  conjecture  or  indulge  in  fanciful  suppositions  as  to  the 
cause  of  the  death  of  the  deceased.  We  think  the  evidence 
fully  justified  the  jury  in  finding  the  defendants  guilty  as 
charged. 

Judgments  and  orders  affirmed. 

Shabfsteik,  Ross,  and  McEinstry,  JJ.,  concurred. 
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[No.  5,815.— Department  One.] 
January  21,  1881. 

THE  PEOPLE  EX  rel.  COMMISSIONERS  OF  TRANS- 
PORTATION  V.  THE  CENTRAL  PACIFIC  RAILROAD 
COMPANY. 

Mandamus — Dbfaitlt — Commissionbbs  ov  Tbanspobtation — Abatimxvt 
OF  AcnoN. — ^In  a  proceeding  for  mandamiu  to  compel  the  defendant, 
under  the  Act  of  April  3,  1876  (Stats.  1875-6,  p.  783),  to  funuah  to  the 
CommiflBionera  of  Transportation,  created  by  that  Act,  certain  Infonna* 
tion,  the  default  of  the  defendant  was  entered,  and  a  peremptory  writ 
issued. 
Held:  The  writ  of  mandamus  can  not  be  granted  by  de&tult;  and  held,  fur* 
ther,  the  Act  having  been  repealed,  that  the  proceeding  should  be  dia> 
missed. 

Appeal  from  a  judgment  and  order  for  the  issuance  of  a 
peremptory  writ  of  mandate  in  favor  of  plaintiff  in  the 
Third  District  Court  of  the  City  and  County  of  San  Fran* 
Cisco.    McEee,  J. 

8.  W.  SaTuJ^erson,  McAllister  Jk  Bergi/n,  and  8.  M.  WiUoTi, 
for  Appellant. 

H,  H.  Haight,  and  8tepken  H.  PhiUdpa  is  J.  D.  MurjAy, 
for  Respondenta 

McKiNSTRY,  J.: 

The  action  is  by  rnavdaimie,  to  compel  the  defendant,  under 
the  Act  of  April  8, 1876,  to  furnish  to  the  Commissioners  of 
Transportation,  created  by  that  Act,  certain  information; 
(Stats.  1875-6,  p.  783.) 

The  judgment  appealed  from  is  as  follows :  "  In  this  action, 
the  plaintiff's  demurrer  to  the  defendants'  answers  having 
been  by  this  Court  sustained,  and  the  said  defendants  having 
failed  to  appear  and  amend  their  answers  within  the  time 
allowed  by  law,  therefore  it  is  ordered  that  the  default  of  the 
defendants,  the  Central  Pacific  Railroad  Company,  be  entered 
for  failure  to  amend  their  answers,  and  that  a  peremptory 
writ  of  Tnandamua  issue." 

The  Code  of  Civil  Procedure  (Section  1088)  provided, 
*    *    *    "The  writ  [of  mandate]  can  not  be  granted  by 
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default  The  case  must  be  lioard  by  the  Court,  whether  the 
adverse  party  appear  or  not."  The  judgment  must  therefore 
be  reversed. 

The  Act  of  April  3, 1876,  was  repealed  (without  exception 
or  reservation)  by  the  tenth  section  of  the  third  chapter  of 
the  Act  of  AprU  1, 1878  (Stats.  1877-8,  p.  986);  and,  from  the 
date  last  mentioned,  the  Commissioners  of  Transportation — 
to  whom  the  judgment  of  the  District  Court  commanded 
defendant  to  report— ceased  to  exist  It  follows  that  the 
proceeding  should  be  dismissed. 

Judgment  reversed,  and  Court  below  directed  to  dismiss 
the  action. 

MoEee  and  Ross,  JJ.,  concurred. 


[No.  5,814.~Department  Ooe.] 
January  21,  1881. 

THE  PEOPLE  EX  eel.  COMMISSIONERS  OF  TRANS- 
PORTATION  v.  THE  SOUTHERN  PACIFIC  RAIL- 
ROAD  COMPANY. 


[No.  5,813.— Department  One.] 
January  21,  1881. 

THE  PEOPLE  EX  rel.  COMMISSIONERS  OF  TRANS- 
PORTATION u  STOCKTON  AND  COPPEROPOLIS 
RAILROAD  COMPANY. 


[No.  5,812.^Department  One.] 
January  21,  1881. 

THE  PEOPLE  EX  rel.  COMMISSIONERS  OF  TRANS- 
PORTATION  V.  THE  CENTRAL  PACIFIC  RAILROAD 
COMPANY. 

The  COUBT: 

Upon  the  authority  of  People  ex  rd,  Commiasioners  of 
Tranaportdtion  v.  jTAe  Central  Pacific  Railroad  Company, 
awpray  judgment  reversed,  and  Court  below  directed  to  dismiss 
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[No.  7,549.~Departmeiit  Two.] 
January  24,  1881. 

THE  PEOPLE  EX  bel.  I  DANIELWITZ  v.  EDWAED  E. 

HARVEY. 

P&OCBKDINO  TO    TbT    TtTLB    TO    OfFIC£— JuBISDICnON    OF    THE    SUFBBMX 

Court. — The  Sapremo  Court  has  no  original  juriadiction  of  a  prooeedinic 
to  try  the  title  to  an  office. 

Application  for  writ  of  ^mxi/ndarmia. 
McElrath  &  Ells,  and  J.  Rothchild,  for  Plaintiff. 
McClure,  DwiTielle,  and  Plaiaance,  for  Defendant 

The  CouBT: 

This  is  a  proceeding  commenced  in  this  Court  to  try  the 
title  to  an  office.  The  Court  has  no  original  jurisdiction  in 
such  a  case.  The  order  to  show  cause  is  therefore  dischar^^ed^ 
and  the  proceedings  dismissed. 


[Na  10,675.— In  Bank.] 
January  29,  1881. 

Ex  PABTE  THOMAS  K.  FOLEY. 

QBDavAi.  Complaint.— The  petitioner  was  convicted  under  Section  415  of 
the  Penal  Code,  upon  a  complaint  charging  that  at  a  time  and  place  spe- 
cified *<the  said  T.  K.  Foley  *  *  *  did  use  vulgar  and  indecent 
language  within  the  hearing  of  children,  in  a  loud  and  boisterous  manner, 
wiUfully  and  unlawfully,  all  of  which  is  contrary  to  the  form  of  the  stat- 
ute," etc.;  and  upon  an  application  for  a  discharge  upon  habeas  corpus, 
it  was  urged  that  the  judgment  was  void,  because  the  language  alleged 
to  be  profane  and  obscene  was  not  recited  in  the  complaint,  and  also 
that  the  offense  which  the  complaint  attempts  to  charge  can  only  be 
committed  on  the  public  streets  of  an  "unincorporated  town***  HeicL' 
That  neither  objection  was  tenable. 

Application  for  writ  of  haheaa  corpus. 
Julius  Lee  and  /.  if.  Lesser,  for  Petitioner. 

McKinstby,  J.: 
■   The  petitioner  was  brought  before  the  Court  in  Bank,  u; 
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habeas  corpus,  and  after  hearing  was  remanded  to  custody:. 
He  prayed  to  be  discharged  on  the  ground  that  the  judgment, 
under  which  he  was  held  was  invalid,  for  the  reason  that  the 
complaint  on  which  he  was  tried  charged  no  offense. 

The  complaint  charges  that  "  defendant  [petitioner],  on  the 
nineteenth  day  of  October,  1880,  at  Watsonville,  in  the 
County  of  Santa  Cruz,  State  of  California,  committed  a  mis- 
demeanor, as  follows,  to  wit :  The  said  T.  EL  Foley,  at  the 
time  and  place  aforesaid,  did  use  vulgar  and  indecent  lan- 
guage within  the  hearing  of  children,  in  a  loud  and  boisterous 
manner,  willfully  and  unlawfully,  all  of  which  is  contrary  to 
the  form  of  the  statute,"  etc. 

Section  415  of  the  Penal  Code  is  as  follows:  "Every  person 
who  maliciously  and  willfully  disturbs  the  peace  or  quiet  of 
any  neighborhood  or  person,  by  loud  or  unusual  noise,  or  by 
tumultuous  or  offensive  conduct,  or  threatening,  traducing, 
quarreling,  chaUenging  to  fight,  or  fighting,  or  who,  on  the 
public  streets  of  any  unincorporated  town,  or  upon  the  public 
highways  in  such  unincorporated  town,  run  any  horse*race, 
either  for  a  wager  or  amusement,  or  fire  any  gun  or  pistol  in 
such  unincorporated  town,  or  use  any  vulgar,  profane,  or  in- 
decent language  within  the  presence  or  hearing  of  women  or 
children,  in  a  loud  and  boisterous  manner,  is  guilty  of  a  mis- 
demeanor, and  upon  conviction  by  any  Court  of  competent  • 
jurisdiction,  shall  be  punished  *by  a  fine  not  exceeding  $200* 
or  by  imprisonment  in  the  county  jail  for  not  more  than 
ninety  days,  or  by  both  fine  and  imprisonment,  or  either,  at 
the  discretion  of  the  Court." 

It  was  urged  at  the  argument  that  the  judgment  was  void 
because  the  language  alleged  to  be  profane  and  obscene  was 
not  recited  in  the  complaint.  It  was  also  urgkl  that  the 
hcua  is  a  material  element  in  the  offense  created  by  the  stat- 
ute; t^at  the  offense  which  the  complaint  attempts  to  charge 
can  only  be  committed  on  the  public  streets  of  an  "  unincor- 
porated town."  Counsel  for  petitioner  relied  on  Ex  parte 
Kearney,  65  Cal.  212,  as  authority  for  both  these  positions. 

InEx parte  Keamey,55  CaL212,thi8  Court  (after  suggesting 
objections  to  the  validity  of  a  certain  ordinance)  held  that  the 
petitioner  was  entitled  to  his  discharge,  because  it  affirma-. 
tively  appeared  upon  the  record  of  the  Police  Court  /that  her 
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had  been  tried  and  sentenced  to  be  imprisoned  for  doinfif  an 
act  which  was  neither  a  violation  of  the  ordinance  nor  of  any 
law  or  statute  of  the  state.  He  was  not  tried  for  a  violation 
of  an  ordinance  prohibiting  the  use  of  bawdy,  lewd,  obscene, 
or  profane  words.  That  charge  had  been  made  against  him, 
but  it  was  expressly  dismissed  in  the  Police  Court.  He  was 
tried  for  having  violated  an  ordinance  which  made  it  a  mis- 
demeanor for  one  to  "  address  to  another,  or  utter  in  the  pres^ 
enoe  of  another,  words,  language,  or  expressions  having  a 
tendency  to  create  a  breach  of  the  peace."  The  complaint 
not  only  failed  to  show  that  the  person  was  present  of  whom 
the  words  were  spoken,  or  that  they  were  addressed  to  him, 
but  showed  affirmatively  that  the  words  were  not  addressed 
to  such  person,  and  that  he  was  not  present.  No  like  objeo- 
tion  can  be  made  to  the  complaint  on  which  the  present  peti- 
tioner was  tried  and  convicted  An  offense  is  distinctly 
charged  in  the  complaint,  and  is  described  in  the  language  of 
the  statute — ^which  is  ordinarily  sufficient.  (1  Bish.  Cr.  Prac. 
359,  and  cases  cited.)  Even  if  it  should  be>  admitted — and  we 
do  not  admit  it — ^that  it  would  have  been  better  pleading  to 
have  recited  the  words,  the  objection  to  the  omission  should 
have  been  specially  taken,  and  the  failure  to  recite  the  words 
did  not  render  the  judgment  void. 

But  we  do  not  understand  Section  415  of  the  Penal  Code 
to  provide  for  the.  punishment  of  '*  vulgar,  profane,  or  inde- 
cent language,  within  the  presence  or  hearing  of  women  or 
children,  in  a  loud  and  boisterous  manner,"  only  where  such 
language  is  thus  used  "  on  the  streets  of  an  unincorporated 
town." 

The  statute  enumerates  several  different  acts,  some  of  which 
are  declared  *to  be  misdemeanors  if  done  in  an  unincorporated 
town,  and  the  rest  of  which  are  made  misdemeanors  if  done 
anywhere.  Each  of  the  acts  made  a  misdemeanor  in  case 
only  it  is  committed  within  an  unincorporated  town,  is  spe- 
cifically declared  to  be  a  misdemeanor  if  done  in  such  town. 
Thus :  *  •  *  "  Or  who,  on  the  public  streets  of  any  un- 
incorporated town,  or  upon  the  public  highways  of  such  unin- 
corporated town,  run  any  horse-race,  either  for  a  wager  or  for 
amusement,  or  fire  any  gun  or  pistol  in  such  unincorporated 
town."    The  other  offenses  defined  in  the  section  are  hot  dii- 
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rectly  connected  with  the  words  *'  unincorporated  town,'*  and 
the  definition  of  such  other  offense  is  complete  without  the 
element  of  locality.  The  purpose  of  the  statute  is  made  still 
more  apparent  by  the  very  nature  of  the  acts  prohibited  in  a 
"  town/'  or  (the  sense  in  which  the  word  is  used  in  the  stat- 
ute) collection  of  dwellings  such  as  constitutes  a  village  (un- 
incorporated). There  seems  sufficient  reason  why  a  horse- 
race "  for  amusement,"  or  the  firing  of  a  gun  or  pistol,  should 
be  made  a  criminal  offense  in  such  an  assemblage  of  houses 
and  inhabitants,  while,  in  the  absence  of  unmistakable  lan- 
guage to  that  effect,  it  will  not  be  presumed  that  it  was  the 
intention  of  the  Legislature  to  subject  a  citizen  who  shall 
discharge  a  fire-arm  anywhere  within  the  borders  of  the  State 
to  imprisonment  in  the  county  jail  for  ''firing  a  gun."  The 
same  section  very  wisely,  however,  makes  it  a  violation  of 
the  criminal  law  "  to  fight,"  or  "  to  use  vulgar,  profane,  or  in- 
decent language  in  the  presence  of  women  and  children,  in  a 
loud  and  boisterous  manner,"  within  and  without  a  "  town«" 

Morrison,  0.  J.,  and  Ross,  Thornton,  and  Sharpstein,  J  J., 
concurred* 

Mtbick,  J.,  concurred  in  the  judgment 


[No.  6,R09^I>epartment  Two.] 
Janaary  31,  1881. 

D.  HARNEY  v.  GEORGE  H.  PORTER  et  al. 

BvvwicaaxoY  ov  Ahswkr— Waitxr  or  VxBincATiON.— Service  of  an  answer 
to  a  verified  complaint  cooiisttng  of  a  general  denial  only,  was  admitted 
by  plaintiff's  attorney  and  ''verification  thereof  waived." 
ffM:  The  waiver  of  verification  did  not  admit  the  sufficiency  of  the  answer 
or  dispense  with  the  necessity  of  a  specific  denial. 

Appeal  firom  a  judgment  for  the  def endants»  in  the  District 
Court  of  the  Third  Judicial  District  in  and  for  the  City  and 
County  of  San  Francisco.    Thornton,  J» 

J.  M,  Wood,  for  Appellant. 

William  Leviston,  for  Respondent  ^         l 
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The  C!ouET: 

The  complaint  in  this  case  was  verified.  The  answer  was 
a  general  denial  only.  Service  of  the  answer  was  admitted 
by  plaintiffs  attorney,  and  "verification  thereof  waived." 
The  Court  below  held  the  answer  suflScient.  It  is  here  con- 
tended that  there  was  a  waiver  of  the  efiect  of  the  verification 
of  the  complaint,  and  that  the  answer  need  not  contain  any 
specific  denial 

We  think  the  answer  was  insufficient. 

Judgment  reversed  and  cause  remanded 


[No.  7,607.— Deputmeat  Que.] 
Febnmiy  2,  1881. 

B.  F.  MEYERS  v.  D;  M.  KENFTELD, 

Salakt  of  Judob— CoNSTTrnnoNAL  LAW.-^There  is  sothiDg  in  the  proTii- 
ion  of  Section  24,  Article  vL,  of  the  Constitntion,  which  indicates  the  in- 
tention that  a  forfeiture  of  salary  should  be  the  result  of  a  failure  of  a 
judge  to  decide  all  cases  within  ninety  days;  but  the  purpose  of  the  pro- 
vision was  to  prohibit  the  Judge  from  receiving  his  montidy  salary  until 
all  cases  submitted  for  ninety  days  should  be  decided. 

Application  for  writ  of  mandamus. 
A.  C.  Freeman,  for  Plaintiff 

Morrison,  C.  J.: 

Thiis  is  an  application  for  a  peremptory  writ  of  mandamus.    • 
The  plaintiff  is  the  Superior  Judfre  in  and  for  the  County  of 
Placer,  and  the  defendant  is  the  Controller  of  the  State  of 
CaHfomia. 

The  petition  sets  forth  "  that  on  the  twelfth  day  of  Octo- 
ber, 1880,  there  was  due  this  affiant  from  the  State  the  sum  of 
$250,  his  salary  as  such  Judge  aforesaid,  payable  by  the  State, 
for  the  months  of  August  and  September,  1880.  That  on  said 
twelfth  day  of  October,  1880,  he  applied  to  said  Controller 
for  said  salary  (meaning  for  his  warrant  upon  the  Treasurer 
of  State  for  said  sum  of  money  due  him  as  aforesaid),  and 
accompanied  said  application  with  his  affidavit  *  *  *4o  the, 
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effect  that  no  cause  in  his  Court  remained  undecided  that  had 
been  submitted  to  him  for  decision  for  the  period  of  ninety 
days;  that  thereupon  said  Ck)ntroller  gave  him  his  warrant 
for  $125,  but  refused  his  warrant  for  the  remaining  $125. 

The  answer  of  defendant  is  as  follows:  "  That  on  the  thirty- 
first  day  of  August,  1880,  the  warrant  for  the  petitioner's 
salary  for  the  month  of  August,  1880,  was  prepared  by  re- 
spohdent  for  delivery  to  said  petitioner;  that  said  warrant  still 
remains  in  the  ofBce  of  respondent  undelivered ;  that  petitioner 
has  not  at  any  time  presented  to  respondent,  or  filed  in  the 
office  of  Controller  of  State,  any  affidavit  showing  that  on  the 
thirty-first  day  of  August,  1880,  no  cause  in  petitioner's  Court 
remained  undecided  that  had  been  submitted  to  him  for  de- 
cision for  the  period  of  ninety  days.  To  this  answer  the 
plaintiff  interposed  a  demurrer,  and  the  only  question  for  us 
to  determine  is.  Does  the  answer  set  up  any  defense? 

The  ground  taken  by  the  Controller  is,  that  to  entitle  the 
plaintiff  to  his  salary  for  the  month  of  August  it  must  appear 
that  on  the  thirty-first  day  of  that  month  no  case  remained  un- 
decided that  had  been  submitted  for  ninety  days.  The  posi- 
tion taken  by  the  Controller  is,  in  plain  language,  simply  this: 
That  if  a  Judge  allows  any  cause  to  remain  undecided  for  the 
period  of  ninety  days,  he  forfeits  the  salary  for  the  month 
immediately  preceding  the  expiration  of  such  term  of  ninety 
days. 

The  provision  of  the  Cojistitution  is  that  *'  no  Judge  of  a 
Superior  Court  nor  of.  the  Supreme  Court  shall,  after  the  first 
day  of  July,  1880,  be  allowed  to  draw  or  receive  any  monthly 
'  salary  unless  he  shall  take  and  subscribe  an  affidavit^  before 
an  officer  entitled  to  administer  oaths,  that  no  cause  in  his 
Court  remains  undecided  that  has  been  submitted  for  decision 
for  the  period  of  ninety  days.'* 

There  is  nothing  in  the  foregoing  constitutional  provision 
which  indicates  the  intention  that  a  forfeiture  of  salary  should 
be  the  result  of  a  failure  to  decide  all  cases  within  ninety 
days.  But  the  purpose  of  the  provision  was,  to  prohibit  the 
Judge  from  receiving  his  monthly  salary  until  all  cases  that 
had  been  submitted  for  ninety  days  were  decided.  If,  for 
instance,  there  were  cases  pending  undecided  on  the  thiiiy- 
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first  day  of  August,  which  had  been  submitted  for  ninety 
days,  the  Judge  was  not  entitled  at  that  time  to  his  salary  for 
that  month;  but  if  such  cases  were  decided  on  the  first  of 
September,  he  would  then  have  a  right  to  demand  immedi- 
ately a  warrant  for  his  salary  for  August.  We  find  no  diffi- 
culty in  holding  that  such  is  the  meaning  of  the  clause  in 
the  Constitution  (Article  vi,  Section  24).  Demurrer  sustained. 
Let  the  writ  issue  as  prayed  for. 

Boss  and  Thobnton,  JJ.,  concurred. 


[Ko.  6,817.— Department  Two.] 
Febniary  6,  1881. 

HENRY  P.  WAKELEE  v.  ERWIN  DAVIS. 

Vacation  of  Juix»rnt— Jubisdiotiov.— An  order  vacating  a  judgment 
entered  more  than  three  years  preyiouBly  reTersed  on  the  authority  of 
BeU  y.  Thompson,  19  OaL  706,  and  other  cases. 

Appeal  from  an  order  in  the  Fifteenth  District  Court  of 
the  City  and  County  of  San  Francisco. 

A  petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

W.  K  L.  Barnes,  for  Appellant 

C.  Dorsey,  for  Bespondeni 

The  Court: 

This  is  an  appeal  from  an  order  made  July  10, 1877,  grant* 
ing  defendant's  motion  to  the  extent  of  vacating  and  setting 
aside  a  judgment  against  him,  and  allowing  him  to  plead  his 
final  discharge  in  bankruptcy.  The  judgment  was  recorded 
November  18, 1873,  and  the  notice  of  the  motion  was  given 
April  12, 1877.  On  the  authority  of  BdL  v.  Thornpaon,  19 
Cal.  706;  Casement  v.  Ringgold,  28  id.  335;  Sanchez  v.  Car^ 
riaga,  31  id.  170,  and  Mv/rdook  v.  De  Vries,  37  id,  627,  the 
order  is  reversed. 
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[No.  6,822.— Department  Two.] 
E«hruary  6,  1881. 

CORNWALL  «  DA^Via 


[No.  6,816.— Department  Two.] 
February  6, 1881. 

Mcpherson  v.  DAVia 


The  Court: 


On  the  authority  of  Wakdee  \.  Davia^  9/wpra,  and  cases 
there  cited,  the  order  is  reversed 


[Na  6,776.— 'Department  Two.]  , 

Febmary  21, 1881. 

FREDEEICK  ROEDINQ  v.  GEOBATTO  PERASSO. 

DMrBonvs  FzNBiiras— VASiANOE.-^ndxment  reversed  for  faihire  of  the 
Court  to  find  npon  the  iasaes  preeented  by  the  pleadings. 

AppkaTi  from  a  decree  in  favor  of  plaintiff,  and  from  an 
order  refusing  to  modify  said  decree,  in  the  Fifteenth  District 
Court  in  and  for  the  City  and  County  of  San  Francisco. 

DWINELLE,  J. 

Action  to  abate  a  dam  erected  on  the  land  of  a  lower  ripa- 
rian proprietor,  by  which,  it  was  alleged,  the  land  of  the 
plaintiff  was  overflowed.  The  defendant,  besides  denying  the 
allegations  of  the  complaint,  pleaded  that  the  cause  of  action 
was  barred  by  the  provisions  of  Sections  819,  838,  and  343 
of  the  Code  of  Civil  Procedure.  There  was  no  finding  upon  - 
the  issue  raised  by  this  allegation. 

Ed/ward  J.  Pringle,  for  Appellant. 

8.  Boeenba'wm,  for  Respondent, 
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The  CouBT: 

The  findings  in  this  case  do  not  respond  to  the  issues 
presented  by  the  pleadings.  The  judgment  and  order  are 
therefore  reversed,  and  the  cause  remanded  for  a  new  trial 
And  by  consent  of  parties  in  open  Court,  it  is  ordered  that 
the  remittitur  issue  forthwith. 


[No.  7,601.— Department  Two.] 
March  21,  ISSl. 

DAVID    HEWES   v.   CARVILLE    MANUFACTUBINQ 
COMPANY. 

Appxal— How  Taxxn.—A  notice  of  appeal  from  a  judgment  entered  May 
6^  1880,  and  a  aobeeqnent  order  denying  a  new  trial,  waa  served  on 
re^Kindent  Angnst  90th,  and  filed  September  18th,  and  the  undertaking 
on  appeal  was  filed  September  4th. 
ffdd  (under  §  940,  G.  C.  P.),  that  the  appeal  was  well  taken. 

m 

Appeal  from  a  judgment  for  the  plaintiff,  and  from  an 
order  denying  a  new  trial,  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    Evans,  J. 

A  petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

John  O.  HaU,  for  Appellant. 

Charles  P.  Edls,  for  Respondent 

Morrison,  C.  J.: 

Respondent  moves  to  dismiss  the  appeal  in  this  case  on  the 
following  facts: 

On  the  sixth  day  of  May,  1880,  judgment  in  favor  of 
plaintiff  was  entered  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  on  the  thirteenth  day  of 
August  of  the  same  year  an  order  was  made  denying  de- 
fendant's motion  for  a  new  trial.  On  the  thirtieth  day  of 
August  notice  of  appeal  to  the  Supreme  Court  was  served 
on  the  respondent,  and  on  the  eighteenth  dav  of  September  j[^ 
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the  notice  was  filed  in  the  office  of  the  Clerk  of  the  Superior 
Court  On  the  fourth  day  of  September  the  undertaking  re- 
quired by  the  Code  was  duly  filed  by  the  Clerk. 

It  is  claimed,  on  behalf  of  the  respondent,  that  the  appeal 
was  not  taken  in  the  manner  required  by  law,  and  in  sup- 
port of  this  proposition  the  Court  is  referred  to  the  case  of 
Buckholder  v.  Bye^,  10  Cal.  481,  which  holds  that  the  filing 
of  a  notice  of  appeal  must  precede  the  filing  of  the  under- 
taking, because  until  an  appeal  is  taken  there  is  nothing  to 
give  effect  to  the  undertaking.  That  decision  was  made 
when  Section  337  of  the  Practice  Act  was  in  force,  which 
provided  that  "  the  appeal  shall  be  made  by  filing  with  the 
Clerk  of  the  Court,  with  whom  the  judgment  or  order  ap- 
pealed from  is  entered,  a  notice,  stating  the  appeal  from  the 
same  or  some  specific  part  thereof,  and  serving  a  copy  of 
the  notice  upon  the  adverse  party  or  his  attorney,"  and  un- 
der that  section  it  was  held  that  the  filing  of  the  notice  of 
appeal  must  precede  or  be  contemporaneous  with  the  service 
of  a  copy  thereof  on  the  adverse  party.  (Buffendeau  v.  Ed- 
monson, 24  id.  94 ;  BoaUm  v.  Haynes,  31.  id.  107.) 

But  the  foregoing  section  of  the  Practice  Act  has  been 
materially  changed  by  the  Code  of  Civil  Procedure,  The 
law  in  f orcQ  at  the  time  the  proceedings  in  this  case  were  had 
was  Section  940,  Code  of  Civil  Procedure,  which  provides  that 
"  an  appeal  is  taken  by  filing  with  the  Clerk  of  the  Court  in 
which  the  judgment  or  order  appealed  from  is  entered,  a 
notice,  stating  the  appeal  from  the  same  or  some  specific 
part  thereof,  and  serving  a  similar  notice  on  the  adverse 
party  or  his  attorney.  The  order  of  service  is  immaterial, 
but  the  appeal  is  ineffectual  for  'any  purpose,  unless,  within 
five  days  after  service  of  the  notice  of  the  appeal,  an  under- 
taking be  filed  or  a  deposit  of  money  be  made  with  the 
Clerk  as  hereinafter  provided,"  etc. 

It  will  be  observed  that  the  new  section  has  changed  the 
rule  previously  in  force  respecting  appeals,  and  has  rendered 
inapplicable  the  decisions  above  referred  to.  As  the  law 
now  stands,  the  notice  of  appeal  may  be  filed  with  the 
Clerk  on  a  day  subsequent  to  that  upon  which  the  service  is 
made,  upon  the  respondent  or  his  attorney,  and  the  under- 
taking may  be  filed  before  the  notice  of  appeal  ia^ed  with 
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the  Clerk.  It  must  be  filed,  however,  within  five  days  after 
service  of  the  Botioe  of  appeal,  and  that  was  done  in  this 
case.. 

The  motion  to  dismiss  the  appeal  must  be  denied     So 
ordered. 

Shabpstein  and  Mtbick,  JJ.,  concurred. 


[No.  10^e03.^I>ep«rtment  Two.] 
April  19, 1881. 

THE  PEOPLE  V.  WILLIAM  NICHOIA 

BECOBDIN0  Vkbdiot— READnra  VMBinor— OBJScnoN.— Upon  a  trial  tat 
buiglary,  when  the  jury  came  into  the  Goart,  and  their  names  were  called, 
the  Court  asked  the  jury  if  they  had  agreed  upon  a  verdict,  and  the 
foreman  answered  that  they  had,  and  handed  a  paper  to  the  Court;  and 
the  Court  looked  at  the  paper  and  handed  it  to  the  Clerks  saying:  *'  Mr. 
.  Clerk,  record  the  yerdiot.'*  The  defendant  asked  that  the  verdict  be 
read  before  it  was  recorded,  the  Court  refused  the  request,  and  the  de- 
fendant excepted.  The  Clerk  copied  the  verdict  into  the  permanent 
minutes  of  ^e  Court,  read  it  to  the  jury,  and  asked:  "Gentlemen  of  the 
jury«  is  this  your  veardiot  ?"  Some  of  the  jurors  answered  "Yes,"  and  none 
expressed  any  dissent.  The  Court  then  directed  the  Clerk  to  poll  the 
jury.  The  Clerk  thereupon  asked  each  juror:  "Is  this  your  verdict?" 
and  each  answered  in  the  affirmative,  and  the  jury  were  then  discharged. 
Beld:  There  was,  in  the  course  pursued  by  the  Court,  a  palpable  irregu- 
larity which  would  never  have  occurred  if  the  provisions  of  the  Penal 
Code  had  been  looked  to  by  the  Court;  but  the  defendant  has  not  been 
prejudiced  in  any  substantial  right.  His  exception  was  simply  on  the 
order  of  procedure,  no  reference  being  made  to  any  substantial  right 
claimed  by  the  defendant,  of  which  he  lUight  be  deprived  by  the  aotion 
of  the  Court.  The  oounsel  foiPthe  defendant  should  have  put  his  objec- 
tions in  a  form  distinctly  challenging  the  attention  of  ^e  Court  to  the 
fact  that  the  course  pursued  would  take  away  from  defendant  the  timely 
Tight  of  having  the  jury  polled;  and  not  having  done  so  at  that  time,  he 
can  not  now  be  heard  to  maintain  that  this  Court  should  pay  any  atten- 
tion to  it  on  this  appeal. 

EVIDEKCE— iNSTBUCnON  AS  TO  CBEDIBHITT  OF  DKFENBAirT  AS  WrTKESS. — 

The  instruction  upon  this  point,  referred  to  in  People  v.  Crontn,  34  CaL 
204,  approved. 

Appeal  from  a  jnd^ent  of  conviction,  and  from  an  order 
denying  a  new  trial,  in  the  Superior  Court  of  the  County  of 
San  Joaquin. 
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A  petition  for  hearing  in  Bank  was  filed  in  this  ease  after 
judgment,  and  denied. 

J.  JET.  Budd  and  Z.  C  Terry,  for  Appellant 
A.  £.  Hart,  Attorney  General,  for  Respondent 

Thornton,  J.: 

The  defendant  was,  upon  information  and  trial,  convicted 
of  burglary  in  the  first  degree,  and  sentenced  to  one  year's 
imprisonment  From  the  judgment  defendant  appealed.  He 
also  moved  for  a  new  trial,  which  was  denied,  and  from  the 
order  denying  his  motion  he  also  appealed. 

The  cause  was  submitted  to  the  jury,  and  they  retired  for 
deliberation.  As  appears  from  the  bill  of  exceptions,  they 
deliberated  two  hours  and  a  half  before  agreeing;  and  having 
agreed,  they  were  conducted  into  the  Court  by  the  Sheriff, 
when  their  names  were  called  by  the  Court,  and  all  answered. 
The  Court  asked  the  jury  if  they  had  agreed  upon  a  verdict, 
and  the  foreman  answered  that  they  had,  and  handed  a  paper 
to  the  Court  The  Court  looked  at  the  paper,  and  handed  it 
to  the  Clerk,  saying:  "Mr.  Clerk,  record  the  verdict"  The 
defendant  asked  that  the  verdict  be  read  before  it  was 
recorded  The  Court  refused  the  request,  and  defendant 
excepted.  The  bill  of  exceptions  further  shows  that  the 
Clerk  copied  the  verdict  from  said  paper  into  the  permanent 
minutes  of  the  Court  read  it  to  the  jury,  and  asked:  "Gentle- 
men of  the  jury,  is  this  your  verdict  ?"  Some  of  the  jurors 
answered  "Yes,"  and  none  expressed  any  dissent  The  Court 
then  directed  the  Clerk  to  poll  the  jury.  The  Clerk  thereupon 
asked  each  juror:  "  Is  this  your  verdict  ?"  and  each  answered 
in  the  aflSrmative.    The  jury  were  then  discharged. 

It  is  provided  in  the  Penal  Code  that  when  the  jury  have 
agreed  upon  their  verdict  they  must  be  conducted  into  Court 
by  the  officer  having  them  in  charge.  Their  names  must 
then  be  called,  etc.  (P.  C,  §  1147.)  When  the  jury  appear^ 
they  must  be  asked  by  the  Court  or  Clerk  whether  they  have 
agreed  upon  their  verdict,  and  if  the  foreman  answers  in  the 
affirmative,  they  must,  on  being  required,  declare  the  same. 
(P.  C,  §  1149.)    When  a  verdict  is  rendered,  and  before  it  is 
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recorded,  the  jury  may  be  polled,  at  the  request  of  either 
party,  in  which  case  they  must  be  severally  asked  whether 
it  is  their  verdict,  and  if  any  one  answers  in  the  negative, 
the  jury  must  be  sent  out  for  further  deliberation,  (P.  C, 
8  1163.) 

It  is  urged  upon  us  that  the  defendant  was  injured  by  the 
course  taken  by  the  Court  in  this  case,  in  ordering  the  verdict 
to  be  recorded  before  it  was  read  or  declared.  There  was  in 
the  course  pursued  by  the  Court  a  palpable  irregularity,  which 
would  never  have  occurred  if  the  provisions  of  the  Penal 
Code  had  been  looked  to  by  the  Court.  But  has  the  defend- 
ant been  prejudiced  in  any  substantial  right  ?  For  by  the 
statute  this  Court  is  commanded,  after  hearing  an  appeal,  to 
.give  judgment  without  regard  to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  affect  the  substantial  rights  of 
the  parties.  (P.  C,  §  1258.)  And  a  further  command  is  laid 
upon  us  by  Section  14f04  of  the  same  Code,  in  these  words : 
"Neither  a  departure  from  the  form  or  mode  prescribed  by 
this  Code  in  respect  to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein,  renders  it  invalid,  unless  it  has  - 
actually  prejudiced  the  defendant,  or  tended  to  his  prejudice^ 
in  respect  to  a  substantial  right." 

The  case  of  Tlie  People  v.BoduTido,  44  CaJ.  541,  which 
occurred  under  the  Criminal  Practice  Act,  containing  pro* 
visions  identical  with  Section  1404,  Penal  Code,  above  cited 
(Crim.  Prac.  Act,  §  601),  in  force  before  the  adoption  of  the 
Code,  the  jury,  having  agreed  on  their  verdict,  were  conducted 
into  Court,  and,  without  their  names  having  been  caUed,  the 
Court  received  the  verdict  On  appeal  it  was  claimed  that 
the  Court  erred  in  receiving  the  verdict  without  first  calling 
the  names  of  the  jurors.  At  that  time  the  statute  required^ 
as  it  does  now,  that,  when  a  jury  agreed  as  to  their  verdict, 
they  shall  be  conducted  into  Court,  and  "their  names  must 
then  be  called;  and  if  all  do  not  appear,  the  rest  shall  be 
discharged  without  giving  a  verdict."  (Crim.  Prac.  Act,  §  414; 
P.  C,  §  1147.) 

The  Court  held  that  this  was  undoubtedly  an  irregularity 
in  thus  receiving  the  verdict,  but,  under  the  provisions  of  the 
section  of  the  Criminal  Practice  Act  above  referred  to,  it 
refused  to  disturb  the  verdict,  and  affirmed  the  judgment. 
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holding  that  the  irregularity  complained  of  "in  no  way 
prejudiced  the  defendant" 

An  application  of  the  section  (P.  C,  §  1404)  will  be  seen 
in  The  People  v.  Sprague^  53  CaL  494,  as  also  in  People  v. 
Oilbert,  60  Cal.  108,  a  decision  of  this  Court  in  bank,  opinion 
filed  January  4,  1881.  In  both  of  these  cases  the  Court 
refused  to  reverse  where  there  was  ah  irregularity,  holding 
that  no  substantial  right  of  the  defendant  had  been  preju^ 
diced 

In  the  case  under  consideration  the  jury  were  actually  polled 
by  the  Court,  and  each  juror  answered  that  the  verdict  was 
his.  It  seems  to  us  that  the  right  of  polling  was  in  effect  and 
substantially  accorded  to  the  defendant. 

In  this  case  it  is  argued  that  there  is  a  circumstance  which 
makes  it  to  differ  from  the  cases  just  cited — that  is,  that  the 
defendant  entered  an  objection  and  reserved  an  exception  to 
the  ruling.    This  is  so,  and  the  point  will  be  examined. 

On  referring  to  the  facts  as  above  stated,  taken  from  the 
bill  of  exceptions,  it  will  be  seen  that  the  objection  made  by 
the  defendant  was  to  the  recording  of  the  verdict  before  it  was 
read.  The  defendant  asked  that  the  verdict  be  read  before 
it  was  recorded.  The  Court  refused  the  request,  and  defend- 
ant excepted.  The  exception  was  not  put,  on  the  ground 
that  the  defendant  was  deprived  of  the  right  of  polling  the 
jury.  It  was  put  simply  on  the  order  of  procedure,  no  ref- 
erence being  made  to  any  substantial  right  claimed  by  the 
defendant,  of  which  he  might  be  deprived  by  the  action  of 
the  Court.  The  counsel  for  the  defendant,  in  our  opinion, 
should  have  put  his  objections  in  a  form  distinctly  challeng- 
ing the  attention  of  the  Court  to  the  fact  that  the  course 
pursued  would  take  away  from  defendant  the  timely  right  of 
having  the  jury  polled;  and  not  having  done  so  at  that  time, 
he  can  not  now  be  heard  to  maint>ain  that  this  Court  should 
pay  any  attention  to  it  on  this  appeal.  (Martin  v.  Travere, 
12  Cal.  243;  Dreva  v.  Domec,  18  id.  89;  Mahoney  v.  Van 
WinUe,  21  id.  676;  Leet  v.  Wilson,  24  id.  402.)  We  think 
that  the  judgment  or  order  should  neither  be  reversed  on 
this  point. 

The  instruction  excepted  to  by  defendant  (the  fourth  re- 
quested by  the  prosecution)  is  a  copy  of  one  given  in  The 
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People  V.  Cronin,  34  CaL  195, 196,  which  was  held  not  to  be 
error  in  that  case.  (Id.  204.)  The  opinion  in  that  case  dis- 
poses of  all  the  points  made  by  defendant's  counsel  as  re- 
gards this  instruction.  With  tiie  judgment  there  announced 
we  are  satisfied,  and  dismiss  the  point  without  further  re* 
mark. 

The  point  that  the  verdict  is  contrary  to  the  evidence  is 
not  well  taken. 

In  reference  to  the  course  of  procedure  adopted  in  this 
case  by  the  Court  below  in  receiving  the  verdict,  this  Court 
desires  to  say  that  they  are  surprised  at  the  irregularity 
which  was  permitted  to  occur  in  the  matter  referred  to  when 
the  statutory  provisions  on  the  subject  are  so  plain  and  un- 
ambiguous. Frequently  criminal  cases  come  to  this  Court 
on  appeal,  for  the  reason  that  the  Court  below  has  neglected 
to  observe  the  plain  provisions  of  the  Penal  Code  in  regard 
to  procedure. 

Thus  much  valuable  time  is  lost  by  this  Court  in  conad- 
ering  appeals  which  would  never  come  here  if  the  Judge  of 
the  Court  below,  in  directing  the  trial,  would  open  the  Code, 
place  it  b^ore  him,  and  observe  its  requirements;  and  we 
suggest  to  the  Superior  Courts,  in  trying  all  cases,  whether 
civil  or  criminal,  to  place  before  them  the  statute  book,  look 
carefully  to  its  provisions  in  regard  to  procedure,  and  ob- 
serve them  strictly.  We  know  that  many  Judges  do  pursue 
this  course,  but  it  is  evident  to  us  that  some  do  not  This 
Court  has  frequently  admonished  the  trial  Courts  in  regard 
to  these  matters.  (See  People  v.  Perdue,  49  Cal.  427;  Re- 
marks of  Court  in  People  v.  Ah  Oow,  53  id.  628,  citing  2 
Bish.  Cr.  Pr.,  §  831.)  And  in  oxa  opinion  it  would  be  well 
that  such  admonitions  were  heeded 

Judgment  and  order  affirmed. 

Myrick  and  Shabpstein,  JJ.,  concurred. 


Digitized  by  VjOOQIC 


April,  1881.]  People  t;.  Dts.  528 


[Na  10,617.— In  Buik.] 
April  22, 1881. 

PEOPLE  V.  THOMAS  DTE. 

MiaooNDUor  ov  Jury— CoiimcnKO  AfimAVxn.— Where  affidaWti  m  to 
the  misoondnct  of  the  jury  are  conflicting,  the  roling  of  the  Ck>nrt  below 
will  not  be  disturbed. 

Bill  of  ExcBPnoir»— Afpkal.— Upon  an  appeal  from  a  Judgment  of  con- 
viction, the  bill  of  exceptions  stated  merelj  that  each  party  "  introduced 
evidence  to  sustain  the  issue  on  their  respective  parts." 
Hdd:  This  was  enough  without  any  further  setting  out  of  the  testimony. 
If  the  defendant  desired  to  have  a  more  particular  statement  of  the 
testimony,  he  was  at  liberty  to  have  had  it  done  by  setting  it  forth 
in  the  hUL  With  this  statement  sod  none  other,  the  objectioa  that 
the  verdict  is  contrary  to  the  evidence  is  untenable. 

Id.— Id.— <)asis  DraniiouisHSD.— People  v.  lUher^  61  Cal.  319;  Peo/pk  v. 
Bngliah,  62  id.  211,  distinguished. 

App£AL  from  a  judgment  of  conviction,  and  from  an  order 
denying  a  new  trial,  in  the  Superior  Court  of  the  County  of 
Lake.    Hudson,  J. 

8.  M.  WhiU,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent 

The  Court: 

The  affidavits  and  counter-affidavits  of  the  jurors  were 
contradictory.  Hie  counter*affidavits  denied  the  statements 
in  the  affidavits  of  the  moving  party,  and  showed  that  the 
jurors,  on  a  full  and  fair  deliberation,  arrived  at  a  verdict 
This  was  the  conclusion  of  the  Court  below,  and  we  ought 
not,  under  the  circumstances,  to  disturb  that  ruling.  That 
Court  held  that  there  was  no  misconduct  of  the  jury,  and 
we  are  of  the  same  opinion.  We  do  not  intend  to  admit  by 
what  is  said  above  that  the  affidavits  referred  to  were  admis-  , 
sible  to  impeach  the  verdict. 

The  bill  of  exceptions  shows  that  evidence  was  before  the 
jury  on  the  issues  on  which  it  had  to  pass.  It  is  stated  in 
the  bill  that  each  party  '^introduced  evidence  to  sustain  the 
issue  on  their  respective  parts" — which  signifies,  in  our  judg- 
ment, that  each  party  offered  evidence  in  order  to,  or  for  the 
purpose  of,  sustaining  the  issues  on  his  part.     This  was 
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enough  without  any  further  setting  forth  of  the  testimony. 
The  evidence  on  the  material  issues  was  before  the  jury,  as 
appears  from  the  statement  referred  to,  and  on  such  evidence 
a  verdict  of  guilty  was  reached.  We  see  nothing  erroneous 
in  this.  If  the  defendant  desired  to  have  a  more  particular 
insertion  of  the  testimony,  he  was  at  liberty  to  have  it  done 
by  setting  it  forth  in  the  bill.  The  general  statement  made 
in  the  bill  was  insufficient  to  show  that  there  was  no  evidence 
before  the  jury  on  which  to  base  a  verdict  That  it  was 
80  is  an  entire  misconception  on  the  part  of  defendant's  coun- 
sel. With  this  statement  and  none  other  in  the  bill  of  excep- 
tions in  regard  to  the  evidence  introduced,  we  can  not  see 
that  the  objection  that  the  verdict  is  contrary  to  the  evidence 
is  at  all  tenable. 

What  is  said  above,  in  our  view,  is  in  entire  accord  with 
what  is  held  in  People  v.  Fisher,  51  CaL  319,  and  People  v. 
English,  52  id.  211. 

Judgment  and  order  affirmed. 


[No.  10,610.— -Department  One.] 
April  26,  18S1. 

Ex  PABTE  FREDERICK  BERNERT. 

Ijcbnse— MuMiGiPAUTT— RsPXAL  OF  STATUTE.— -ABsoming,  vithont  decid- 
ing, that  the  Act  of  Maxdi  29,  1878  (State.  1877-8,  p.  442),  relates  to 
tnunicipcd  as  well  as  State  licenses,  it  simply  enumerates  certain  busi 
nesses  and  occupations,  and  declares  what  shall  be  paid  for  licenses  by* 
each  of  those  specified.  It  does  not  operate  a  repeal  of  the  Act  of  March 
SO,  1872  (Stats.  1871-2,  p.  737),  which  anthorises  the  Board  of  Superi- 
ors to  fix  the  sum  to  be  paid  by  different  trades,  occupations,  and  busi- 
nesses or  employments  carried  on  or  conducted  within  the  limits  of  the 
municipality,  except  to  the  extent  of  the  particular  businesses,  etc.,  sped' 
'  fied  in'  the  act.  Keither  does  the  act  expressly  or  impliedly  repeal  the 
first  section  of  the  Act  of  1872,  which  limits  the  punishment  of  those  found 
guilty  of  refusing  to  take  out  a  license  as  required  by  any  lawful  order 
of  the  Board  of  Supervisors. 

Id.— -Obdinance— MisDRM EANOH — ^Pbnaltt— Ju&isDTCTiON.— The  petitioner  . 
was  convicted  in  the  Police  Oourt  of  San  Francisco,  and  adjudged  to  pay 
a  find  of  $20,  and  in  default  of  payment  to  be  imprisoned  in  the  county 
jail  for  the  period  of  ten  days,  for  the  offense  of  violating  an  ordinance 
entitled  "Order  No.  1589,"  portions  of  which  are  as  follows:  "Sec.  1. 
Any  person  who  shall  violate  any  of  the  provisions  of  the  above  ojnder, 
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flhall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
■hall  be  pmiished  by  a  fine  of  not  more  than  one  thonaand  dollars,  or  by 
imprisonment  not  more  than  six  months,  or  by  both."  "Sec.  10,  snbd. 
43.  Each  proprietor  of  a  billiard-table  and  pool-table,  not  kept  exclu- 
sively for  family  use,  shall  pay  a  license  of  six  dollars  a  quarter,  sad  for 
a  bowling-alley  six  dollars  a  quarter,  and  for  each  additional  alley  five 
dollars  a  qusrter."  By  the  first  section  of  the  Act  of  March  30,  1872— 
under  which  the  authority  to  enact  the  ordinance  iu  question  was  de- 
rived— it  is  provided  that  any  person  carrying  on  any  business  within 
the  limits  of  a  city  which  is  or  shall  be  required  to  be  licensed,  without 
having  first  obtained  the  license  therefor,  as  required  by  the  laws  of  the 
State,  "or  by  the  lawful  orcleis  of  the  Board  of  Supervisors  of  such  city 
and  county,"  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convio- 
tion  thereof,  "shall  be  punished  by  a  fine  of  not  Uits  than  one  hundred  dol- 
lars or  by  imprisonment  for  a  period  not  exceeding  thirty  days  in  case 
the  fine  is  not  paid. 
Meid:  By  the  ordinance  and  act  referred  to  it  is,  in  effect,  provided  that 
the  Police  Court  shall  have  power  to  fine  only  in  the  sum  of  one  hundred 
dollars,  or  a  greater  sum  not  exceeding  one  thousand  dollars,  and  that 
the  imprisonment  shall  be  inflicted  only  in  case  the  fine  of  one  hundred 
dollars  or  more  is  not  satisfied  by  payment.  In  rendering  the  judgment, 
therefore,  the  Police  Court  transcended  its  jurisdiction. 

Id. — Id. — ^Id. — ^Id, — Pool-tabli — Gaminq. — ^The  letting  to  hire  of  a  pool 
table  does  not  necessarily  involve  gaming  for  money  or  value. 

Id. — ^Id. — Id. — Id.— The  ordhiance  only  requires  those  who  make  a  "business, 
calling,  or  employment "  of  keeping  a  pool-table  to  pay  a  license,  and  it  is 
therefore  not  open  to  the  objection  that  it  imposes  a  license  ap<m  the  pro- 
prietor of  a  pool-table  not  kept  for  hire. 

Id. — Id. — ^Id. — Id. — Affsal. — Upon  an  appeal  from  a  void  judgment  of  the 
Police  Court  this  Court  might  remand  the  case,  with  directions  that  de- 
fendant be  sentenced;  but  in  a  proceeding  by  habeas  carpus  it  can  not 
commahd  the  entry  of  a  judgment  in  the  lower  Court,  and  tiierefore  ought 
not  to  permit  the  petitioner  to  remain  in  jail  upon  the  conjecture  that  the 
Court  which  pronounced  the  judgment  may  become  convinced  of  its  in- 
validity, and  then  proceed  to  enter  a  different  judgment. . 

Appucatiok  for  release  on  writ  of  haheaa  corpus. 

H,  0.  Sieberst,  for  Petitioner. 

The  Btatute  of  1878  embraces  the  provisions  of  the  statute  of 
1872,  and  fixes  licenses,  and  operates  as  a  repeal  of  all  ante- 
cedent enactments.  {Commonwealth  v.  Kelliher,  12  Allen, 
480 ;  Bartlett  v.  KiTig,  12  Mass.  537;  Commomuealth  v.  Cooley, 
10  Pick.  39 ;  Nichols  v.  Squire,  6  Id.  168;  Daviess  v.  Fairbairn, 
3  How.  (U.  S.)  636.) 

D.  L.  Smoot,  District  Attorney,  and  W.  C,  Graves,  contra. 
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McKlNSTBY,  J.: 

The  petitioner  was  convicted  in  the  Police  Oonrt  of  San 
Francisco  (and  adjudged  to  pay  a  find  of  $20,  and,  in  default 
of  payment  thereof,  to  be  imprisoned  in  the  county  jail  for ' 
the  period  of  ten  days)  of  the  offense  of  violating  an  ordi- 
nance entitled  ''  Order  No.  1589,"  portions  of  which  are  as 
follows : 

"  Section  1.  Every  person  who  shall  violate  any  of  the  pro* 
visions  of  this  order  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of 
not  more  than  one  thousand  dollars,  or  by  imprisonment  not 
more  than  six  months,  or  by  both." 

"  Section  10,  subdivision  43.  Each  proprietor  of  a  billiard- 
table  and  pool-table,  not  kept  exclusively  for  family  use,  shall 
pay  a  license  of  six  dollars  a  quarter,  and  for  a  bowling-alley 
six  dollars  a  quarter,  and  for  each  additional  alley,  five  dollars 
per  quarter." 

The  authority  of  the  Board  of  Supervisors  to  enact  the 
ordinance  is  derived,  as  is  claimed,  from  the  third  section  of 
the  Act  of  March  30, 1872  (Stata  1871-2,  p.  737),  wheifein  it 
is  provided  that  the  Board  shall  have  power,  by  ordinance, 
**  to  license  and  regulate  all  such  callings,  trades,  and  employ- 
ments as  the  public  good  may  require  to  be  licensed  and 
regulated,  and  as  are  not  prohibited  by  law." 

The  first  section  of  the  same  act  provides  that  if  any  per- 
son shall  be  engaged  in  carrying  on,  pursuing,  etc.,  within 
the  limits  of  the  city  and  county,  any  business,  etc.,  which  is 
or  shall  be  required  to  be  licensed,  without  having  first  ob- 
tained the  license  therefor,  as  required  by  the  laws  of  this 
State,  "  or  by  the  lawful  orders  of  the  Board  of  Supervisors 
of  said  city  and  county,"  he  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  "  shall  be  punished  by 
a  fine  of  not  le98  than  one  hundred  dollars,  or  by  imprison'- 
ment  for  a  period  not  exceeding  thirty  days  in  case  the  fijiie* 
is  not  paid." 

The  first  question  to  be  considered  is  whether  Order  1589, 
which  provides  that  any  person  who  shall  violate  any  of  the 
provisions  of  the  order  "  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment  of  not  more 
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than  six  months^  or  by  boih/'  authorized  the  sentence  which 
was  imposed  upon  the  petitioner.  The  third  section  of  the  Act 
of  March  30, 1872,  empowered  the  municipal  government  to 
establish  a  reasonable  penalty  for  a  violation  of  any  license 
ordinance  it  might  pass,  with  the  condition  and  limitation 
(found  in  Section  1  of  the  same  act)  that  the  penalty  should 
in  no  case  be  a  fine  of  less  than  one  hundred  dollars,  with  an 
imprisonment  of  not  exceeding  fliirty  days  in  case  the  fine 
should  not  be  paid.  The  first  section  of  Order  1589,  there- 
fore, if  it  be  read  in  the  light  of  the  Act  of  1872,  did  not 
authorize  a  fine  of  twenty  dollars,  or  any  imprisonment  as  an 
alternative.  If,  however,  the  order  could  be  read  as  author- 
izing a  fine  of  less  than  SlOO,  the  order  to  that  extent  would 
be  invalid,  since  by  reason  of  the  first  section  of  the  law  of 
1872,  the  Supervisors  had  no  power  to  provide  as  a  punish- 
ment a  fine  of  less  than  $100.  But  this  would  not  affect  the 
rest  of  the  ordinanca 

Counsel  for  petitioner  claims  that  the  Act  of  1872  has  been 
repealed  by  the  Act  of  March  23, 1878  (Stats.  1877-8,  p.  442)- 
Assuming,  without  deciding,  that  the  act  of  1878  relates  to 
mv/nicipal  as  well  as  State  licenses,  it  simply  enumerates  cer- 
tain businesses  and  occupations,  and  declares  what  shall  be 
paid  for  license  by  each  of  those  specified.  It  does  not  oper- 
ate a  repeal  of  the  provisions  of  the  Act  of  1872,  which  author- 
izes the  Board  of  Supervisors  to  fix  the  sum  to  be  paid  by 
different  trades,  occupations,  businesses,  or  employments  car- 
ried on  or  conducted  within  the  limits  of  the  municipality,. 
except  to  the  extent  of  the  particular  businesses,  trades,  pro- 
fessions, occupations,  or  employments  ''  specified  "  in  the  act. 
Neither  does  the  Act  of  1878  expressly  or  impliedly  repeal  the 
first  section  of  the  Act  of  1872,  which  limits  the  punishment 
of  those  found  guilty  of  refusing  to  take  out  a  license  as  re- 
quired by  any  lawful  order  of  the  Board  of  Supervisora 

The  power  of  the  Police  Court  of  San  Francisco  to  sentence 
one  guilty  of  a  violation  of  the  ordinance  comes  from  the  first 
section  of  the  Act  of  1872,  which  provides  that  the  party  con- 
victed shall  be  punished  by  a  fine  of  not  less  than  one  hundred 
dollars,  or  by  imprisonment  for  a  period  not  exceeding  thirty 
days  in  case  the  fine  is  not  paid,  and  from  the  ordinance — 
158d — which  fixes  the  maximum  of  fine  at  $1,000.     The 
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language  employed  is,  in  effect,  a  declaration  that  the  Police 
Court  shall  have  power  to  fine  only  in  the  sum  of  one  hundred 
dollars,  or  a  greater  sum  not  exceeding  one  thousand  doUars, 
and  that  the  imprisonment  shall  be  inflicted  only  in  case  the 
fine  of  one  hundred  dollars  or  more  is  not  satisfied  by  pay- 
ment. It  is  prohibitive  of  a  sentence  to  pay  less  than  one 
hundred  dollars.  If  the  judgment  as  to  the  fine  be  invalid,  so 
is  the  judgment  as  to  the  imprisonmeni— fiince  the  latter  is 
only  alternative. 

It  is  urged  that  petitioner  can  not  be  heard  to  object  to  a 
judgment  which  imposes  a  less  penalty  than  that  prescribed 
by  law,  and — ^if  the  action  of  the  court  was  merely  erroneous — 
it  is  undoubtedly  correct  to  say  that  we  ought  not  to  listen  to 
his  complaint.  Although  when  error  is  shown  injury  will  be 
presumed,  this  court  will  not,  on  appeal,  reverse  a  judgment 
for  error,  unless  the  defendant  appealing  has  been  prejudiced, 
(PeopU  V.  Twr^y,  50  Cal.  469 ;  People  v.  Ybarra,  17  Cal  171.) 

Of  the  cases  cited  by  the  District  Attorney  to  the  point 
that  a  defendant  can  not  have  a  judgment  reversed  which  is 
more  favorable  to  himself  than  is  authorized,  it  may  be  re- 
marked that  nearly  all  of  them  were  appeals.  There  can  be 
no  doubt  of  the  correctness  of  the  proposition  wherever  the 
lower  Court  had  jurisdiction  to  render  the  judgment  appealed 
from.  In  Ooton  v.  The  State,  5  Ala.  464,  the  question  of  the 
jurisdiction  of  the  lower  Court  was  not  considered  by  the 
Supreme  Court,  nor  called  to  its  attention.  In  Barada  v.  The 
State,  13  Mo.  94,  there  was  an  intimation  that  the  Court  below 
had  jurisdiction,  in  a  proper  case,  to  enter  the  judgment 
appealed  from.  In  Logan's  Case,  5  Oratt.  692,  a  prisoner 
had  been  adjudged  to  be  confined  in  the  penitentiary  for  two 
years.  Thelaw  authorized  an  imprisonment  of  not  less  than 
five  years.  On  suggestion  of  error  on  the  face  of  the  record, 
the  Court  which  had  tried  the  prisoner  adjudged  him  to  be 
confined  three  years  in  addition  to  the  two  years.  A  writ  of 
error  was  refused  by  the  Supreme  Court  of  Virginia. 

It  is  said  by  Hurd,  in  his  work  on  Habeas  Corpus,  p.  334 . 
"  Where  a  prisoner  was  sentenced  to  the  penitentiary,  on  con- 
viction for  horse-stealing,  for  one  year,  the  law  requiring  a  sen- 
tence for  such  offense  for  a  period  not  less  than  three  years, 
the  error  was  held  to  be  no  ground  for  discharge  on  habeas^ 
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eorpaa.*'  The  case  referred  to  by  Mr.  Hurd — Ex  parte  Shaw, 
7  Ohio  St.  81 — would  seem  fully  to  support  his  statement. 
But  an  examination  of  the  case  will  show  the  decision  to  have 
turned  upon  the  assumption  that  the  judgment  was  not  void, 
because  the  Court  had  jurisdiction  over  the  person  of  the  de- 
fendant, and  over  the  offense  and  its  punishment — a  test  which 
has  been  held  not  infallible  by  the  Supreme  Court  of  the 
United  States. 

With  respect  to  the  case  now  before  us,  it  is  indeed  true 
that  the  Police  Court  had  jurisdiction  over  the  person  of  the 
petitioner  and  of  the  offense  for  which  he  was  tried.  *'  It  by 
no  means  follows  that  these  two  facts  make  valid,  however 
erroneous  it  may  be,  any  judgment  the  Court  may  render  in 
such  case.  If  a  Justice  of  the  Peace,  having  jurisdiction  to 
fine  a  defendant  for  a  misdemeanor,  should  render  a  judgment 
that  he  be  hung,  it  would  simply  be  void  Why  void?  Be- 
cause he  had  no  power  to  render  such  a  judgment  So,  if  a 
Court  of  general  jurisdiction  should,  on  an  indictment  for 
libel,  render  a  judgment  of  death  or  confiscation  of  property, 
it  would,  for  the  same  reason,  be  void.  Or  if  on  an  indict- 
ment for  treason  the  Court  should  render  a  judgment  of  at* 
taint,  whereby  the  heirs  of  the  criminal  could  not  inherit  his 
property,  which  should  by  the  judgmeiit  of  the  Court  be  con- 
fiscated to  the  State,  it  would  be  void  as  to  the  attainder, 
because  in  excess  of  the  authority  of  the  Court,  and  forbidden 
by  the  Constitution."    (Ex  Parte  Lange,  18  Wall  176.) 

In  Bigdowv.  Forrest,  9  Wall  339,  it  was  held  that  a  decree 
under  confiscation  acts,  which  in  terms  ordered  all  the  estate 
of  the  defendant  (a  fee  simple)  to  be  sold,  was  not  simply 
erroneous,  but  void.  The  Supreme  Court  of  the  United 
States  said :  ''  Doubtless,  a  decree  of  a  Court  having  jurisdic- 
tion to  make  the  decree  can  not  be  impeached  collaterally, 
hd  under  the  Act  of  Congreaa  the  District  Court  had  no 
power  to  order  a  sale  which  shovld  confer  upon  the  pur^ 
chaser  rights  outlasting  the  life  of  Frerich  Forrest*' 

In  the  case  of  the  present  petitioner,  the  Police  Court  had 
no  power  to  impose  a  fine  of  less  than  one  hundred  dollars, 
or  any  imprisonment  except  as  an  alternative  or  substitute 
for  a  fine  of  one  hundred  dollars  or  mora    In  rendering  the 
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judgment,  it  transcended  it&  juriadicticHi.  The  petitioner  can 
not  be  deprived  of  his  libeifty  by  means  of  a  void  judgment. 

It  might  be  admitted  that  where  the  law  authorizes  either 
one  of  two  distinct  kinds  of  punishment,  and  a  judgment  im- 
poses both,  the  defendant  may,  by  satisfying  one  of  the 
punishments,  relieve  himself  of  the  other ;  and  that  he  will  bo 
protected  by  the  constitutional  principle,  ''no  man  shall  be 
twice  punished  for  the  same  offense,"  £rom  any  subsequent  at* 
tempt  of  the  same  Court  to  render  the  judgment  which  would 
originally  have  b^en  the  proper  judgments  {Ex  parte  Lange, 
18  Wall.  176.)  But  it  would  not  necessarily  follow,  from  this 
admission,  that  if  an  inferior  Cbnrt  should  enter  a  judgment  of 
imprisonment  for  a  longer  term,  or  fine  in  a  larger  sum,  than 
it  had  power  or  jurisdiction  to  impoep  the  judgment,  as 
against  the  objection  of  defendant,  would  be  valid  pro  tanto. 
In  Michigan,  a  Justice  of  the  Peace  entered  a  judgment : 
"  The  defendant  is  fined  eight  dollars^  to  pay  costsy  etc.,  ♦  ♦ 
and  to  stand  committed  until  paid.''  The  Supreme  Court, 
after  referring  to  the  statute,  said:  '^The  Justice  can  fine  or 
imprison,  or  can  in  his  discretion  do  both,  within  the  limits 
fixed  by  the  statute ;  but  he  can  not  imprison  for  an  in* 
definite  period  of  time.  The  period  must  de  determined  and 
fixed  by  him  judicially,  and  that,  under  the  statute,  can  not 
exceed  a  period  of  three  rriontlis,"  True,  that  was  an  appeal, 
but  the  judgment  was  held  to  be  erroneous,  because  the  Justice 
had  no  power  to  pronounce  it.  It  wasy  therefore,  void.  The 
case  was  so  understood  by  Mr.  Hurd.  (See  Hurd  on  Habeas 
CorpuRy  334. 

Oumey  v.  Tufta,  37  Me.  130,  was  presented  to  the  Supreme 
Court  of  Maine  on  a  return  to  a  writ  de  homine  replegiando. 
The  statute  authorized  a  magistrate  to  sentence  the  owner, 
etc.,  of  liquors,  "to  stand  committed  for  thirty  days  in  default 
of  payment"  (of  a  fine).  A  municipal  judge  had  sentenced  a 
defendant  to  pay  a  fine  of  twenty  dollars^  and  that  the  keeper 
of  the  jail  keep  him,  etc,  ''until  he  perform  said  sentence  or 
be  otherwise  discharged  in  due  course  of  law/'  The  Supreme 
Court  said :  "  The  magistrate  had  clearly  no  authority  •  ♦  ♦ 
to  ilnpose  any  such  sentence,  or  to  commit  for  a  failure  to 
comply  therewitL"  And  the  petitioner  (the  subject  of  the 
sentence)  was  discharged.    It  is  hardly  necessary  to  ad4  ihat 
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if  the  judgment  is  one  which  the  court  has  no  power  to  pro* 
nonnce,  the  constable  or  other  esecntive  officer  of  the  Court 
can  not  use  it  as  an  oyis  for  his  protection.  Bcbinson  v. 
Spencdey  was  an  action  of  treap(i88  i^ainst  a  magistrate^ 
which  was  only  maintainable  in  case  his  judgment  was  void. 
(3  Bam.  &  Cresa  658.)  It  was  said  by  Abbott,  C.  J.:  '*I  am 
of  opinion  that  the  warrant  in  this  ease  was  illegal,  not  being 
such  as  the  Justice  had  authority  to  make.  It  was  his  duty 
to  have  pursued  the  words  of  the  statute.  If  he  had  so  done, 
it  would  have  given  the  party  committed  the  option  either 
of  paying  the  money,  or  of  staying  three  months  in  prison 
and  being  thereby  altogether  discharged  from  the  payment 
This  warrant  is  for  his  imprisonment  until  he  shall  pay  the 
money,  etc  People  v.  RUey^  48  CaL  549,  was  an  appeal.  The 
offense  for  which  the  defendant  was  tried  was  punishable  by 
imprisonment  for  a  term  not  exceeding  five  years.  The  Court 
below  adjudged  the  defendant  to  suffer  imprisonment  for  a 
term  of  ten  years.  This  Court  reversed  the  judgment  and  re- 
manded the  cause,  with  directions  to  the  lower  Court ''to  pro- 
ceed to  judgment."  In  none  of  these  cases  was  it  suggested 
that  the  sentence  was  good  for  the  €ftatfUory  term.  Nor,  if  an 
inferior  Court  has  exceeded  the  fine  it  is  authorized  to  impose 
by  law,  would  it  seem  that  the  judgment  is  valid  to  the  ex-^ 
tent  of  the  fine  authorized.  To  justify  under  a  judgment,  it 
must  appear  that  the  Court  had  power  to  render  the  judgment 
when  it  was  rendered.  Its  validity  cannot  depend  upon  the 
happening  of  a  subsequent  event,  as  that  the  defendant  shall 
subject  himself  to  part  of  a  single  puni^merU. 

But  it  is  not  necessary  here  to  decide  whether  a  fine  in  a 
greater  sum  than  that  authorized  by  statute  or  ordinance 
would  render  a  judgment  absolutely  void.  The  judgment  of 
the  Police  Court  in  the  case  before  us  is  certainly  void,  be- 
cause it  is  not  one  which  includes  any  judgment  which  that 
Court  h&9  jurisdiction  to  render  in  such  a  case. 

It  has  been  suggested  that  the  letting  to  hire  of  apool-tabU 
is  the  carrying  on  of  a  q)ecies  of  gambling  or  immoral  pursuit; 
while  the  statute  only  permits  the  Board  to  license  callings, 
etc, — "  not  prohibited  by  law."  We  do  not  take  judicial  notice 
that  "pool"  necessarily  involves  gaming  for  money  or  value; 
indeed,  are  able  to  discover  no  reason  why  it  should.    Evea 
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if  the  expression  "  not  prohibited  by  law  "  means  more  than 
etatutory  law,  we  know  that  no  statute  prohibits  a  game  not 
played  for  value,  and  are  equally  certain  that  such  game  vio- 
lates no  common-law  prohibition. 

It  has  been  suggested,  further,  that  the  Board  of  Super- 
visors— authorized  to  license '* callings,  trades,and  employment 
only — ^had  no  power  to  impose  a  license  tax  upon  the  proprietor 
of  a  pool-table  simply  because  he  did  not  keep  it  exclusively 
for  "  family  use,"  but  permitted  persons  visiting  his  saloon  to 
use  it  without  cost;  that  the  ordinance  is  invalid  because  it 
does  not  require,  as  a  condition  to  a  license,  that  the  table 
shall  be  kept  as  a  calling  or  employraent;  that  it  was  let  to 
hire  or  made  a  means  of  profit.  But  that  the  ordinance  only 
requires  those  who  make  a  "  business,  calling,  or  employment " 
of  keeping  a  pool-table  to  pay  a  license,  is  suflSciently  apparent 
from  its  language.  As  much  would  seem  to  be  implied  from 
the  very  exception  "  not  kept  exclusively  for  family  use." 
The  second  section  of  Order  1589,  however,  makes  the  mean- 
ing manifest.  It  provides:  ''It  shall  be  unlawful  for  any 
person  to  engage  in  or  carry  on  any  btbainess,  trade,  profession, 
or  calling  ♦  ♦  ^  without  first  taking  out  or  procuring  the 
license,"  etc.  The  terUh  section  contains  a  schedule  of  the 
rates  of  license  to  be  paid  by  persons  carrying  on  certain 
businesses,  trades,  professions,  or  callings — among  whom  are 
the  proprietors  of  pool-tables  not  kept  for  family  use,  the 
keepers  of  "common  ball-rooms,"  "shooting-galleries,"  etc 
In  several  instances  no  reference  is  made  to  the  circumstance 
that  the  "business"  specified  must  beconducted  for  profit.  But 
from  the  nature  of  the  subject,  the  purpose — ^to  secure  revenue 
from  trades,  eta — ^f or  which  the  ordinance  was  adopted,  from 
the  very  definition  of  the  word  "  license,"  as  well  as  from  the 
language  of  the  second  section  in  connection  with  the  enu- 
meration of  callings,  etc.,  in  the  tenth,  it  is  apparent  that  the 
prohibition  (except  license  is  paid)  relates  to  and  includes 
only  the  businesses,  trades,  professions,  or  callings  carried  on 
for  profit.  Indeed,  that  not  conducted  with  a  view  to  its 
profit,  real  or  expected,  vrovld  hardly  be  a  business,  trade,  pro- 
fession, or  calling. 

To  conclude:  while  we  hold  the  ordinance  to  be  valid,  we 
decide  the  judgment  of  the  Police  Court  void.  r^^^^j^ 
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It  may  perhaps  be  suggested  that  petitioner  should  have 
been  remanded  to  the  custody  of  the  Sheriff,  to  be  by  him 
held  under  the  warrant  of  arrest  issued  upon  the  complaint. 
The  record  shows  no  warrant  or  service,  nor,  if  there  was  any 
warrant,  that  it  was  seized  by  the  Sheriff  The  warrant,  if 
any,  may  have  been  served  by  an  officer  of  the  municipal 
police,  and  petitioner  may  have  been  in  hiahaxida  until  deliv- 
ered to  the  Sheriff  after  judgment  But  if  it  appeared  that 
he  was  originally  arrested  by  a  Sheriff's  officer,  this  circum- 
stance ought  not  to  be  determinative  of  the  question.  The 
Sheriff  now  has  the  body  of  petitioner  as  jailer,  not  in  his 
capacity  as  arresting  officer.  This  is  not  a  case  in  which  a 
party  is  held  under  illegal  restraint,  and  another  person,  or  the 
same  in  a  distinct  capacity,  is  legally  entitled  to  his  custody. 
Here  the  warrant  (if  any  was  issued)  has  discharged  its  func- 
tion. Its  office  was  to  give  to  the  Court,  by  its  officer  unless 
bail  was  given,  the  control  of  the  defendant  arrested,  that  he 
might  be  tried  and  be  present  for  judgment  and  execution. 
When  a  judgment  was  pronounced,  the  Ck)urt  took  the  defend- 
ant from  the  sureties,  or  Sheriff,  as  the  case  might  be,  and 
placed  him  in  jaiL  As  the  sureties  on  the  bail  bond  would  be 
discharged  when  a  judgment  was  rendered — ^although  not 
such  a  judgment  as  would  authorize  the  jailer  to  keep  the  de- 
fendant in  prison — ^because  the  law  does  not  intend  that  the 
liability  of  the  sureties  shall  depend  upon  the  validity  or  in- 
validity of  the  judgment;  so  the  arresting  officer,  us  arresting 
officer,  is  fully  protected  by  a  judgment  of  the  Court  of  which 
he  is  the  minister — ^whether  the  Court  regularly  pursues  its 
jurisdiction  in  rendering  the  judgment  or  not — from  the  time 
that  he  surrenders  the  person  of  his  prisoner  in  accordance 
with  the  terms  of  the  judgment. 

If  this  were  an  appeal  from  the  judgment  of  the  Police 
Court,  and  this  Court  had  jurisdiction  of  the  appeal,  we 
might  remand  the  cause,  with  direction  that  defendant  be 
sentenced — the  judgment  appealed  from  being  void.  {People 
v.  Riley,  suprcu)  We  may  suggest  that  judgment  may  be 
pronounced  upon  petitioner  (who  has  been  tried  and  con- 
victed by  a  Court  of  competent  jurisdiction  but  never  sen- 
tenced), unless,  by  reason  of  lapse  of  time,  it  would  be  error 
now  to  sentence  him.    (P.  C,  §  1449.)    But,  as  we  can  not  com- 
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mand  such  action,  ^m  ought  not  to  permit  the  petitioner  to 
remain  in  jail  upon  the  cfm^edwre  that  the  Court  which  pro- 
nounced the  judgment  (beli^vuig  that  it  had  power  to  pro- 
nounce it)  may  become  c(mvinced  <S,  its  invalidity — perhaps 
after  the  expiration  of  the  period  of  iBigal  imprisonment — 
and  then  proceed  to  fine  or  imprison  him  a  lowwad  time  for 
the  same  offense. 

We  are  strengthened  in  our  conviction  by  the  circumstance 
that  never,  so  far  as  the  reported  cases  are  known  to  us,  has 
it  been  held,  where  the  return  has  shown  the  petitioner  to  be 
confined  under  a  void  judgment  of  a  Court  which  had  jurisdio^ 
tion  to  try  him,  that  he  was  or  could  be  legally  restrained  of 
his  liberty  under  the  warrant  issued  at  the  commencement  of 
the  proceedings  against  him.  • 

The  petitioner  is  discharged  from  custody. 

McKee  and  Boss^  JJ.»  concurred. 


I 
[No.  10,622.— In  Bukk.] 
l£ay2,18Sl. 


Ex  PAitTE  JAMES  L.  CRITTENDEN. 

OoirrsMPr— Fmx— iMPRisoiEnaNT.— Upon  a  jodgment  imposing  a  fine  for 
oontempty  it  is  competent  lor  the  Cowrt  to  direct  that  the  party  stand 
committed  nntil  the  fine  be  paid. 

Application  for  writ  of  Aobeo^  eor}nML 

if.  r.  MowB,  for  PlaintiflF. 
D.  X.  Smoot,  for  Defendant. 

The  CoUBT: 

The  petitioner  was  adjudged  guilty  of  contempt  by  the 
Superior  Court  of  San  Francisco  County,  and  was  ordered  to 
pay  a  fine  of  $100^  and  to  stand  c(»nmitted  to  the  county 
jail  for  a  period  of  one  day  for  every  two  dollars  of  the  un« 
paid  p<»*tion  of  the  fine.  The  order  of  the  Court  sets  forth 
the  facts  constituting  the  contempt,  and  we  are  of  the  opinion 
that  the  facts  show  a  case  of  contempt  under  the  provisions 
of  the  Code  of  CivU  Procedure. 
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Bui  it  is  claimed  that  it  was  not  competent  for  the  Court 
to  imprison  the  petitioner  under  an  order  or  judgment  simply 
imposing  a  fine.  In  the  case  of  New  Orlecms  v.  Steamakip 
Ciympanyy  20  WalL  392,  the  Supreme  Court  of  the  United 
States  says:  "  Contempt  of  Court  is  a  specific  criminal  ofFenBe. 
The  imposition  of  the  fine  was  a  judgment  in  a  criminal  case. 
That  part  of  the  decree  is  as  distinct  from  the  residue  as  if  it 
were  a  judgment  upon  an  indictment  for  perjury  committed 
in  a  deposition  read  at  the  hearing.  *  ♦  In  Crosby's  Case, 
3  Wils.  188,  Mr.  Justice  Blackstone  said:  'The  sole  adjudica- 
tion for  contempt,  and  the  punishment  thereof,  belongs  ex- 
clusively and  without  interfering  to  each  r^pective  Court/  " 

The  question  of  contempt  of  Court,  and  the  punishment 
thereof,  has  recently  undergone  a  thorough  examination  in 
the  case  of  Fischer  v.  Hayes,  7  Fed.  Bep.  96.  In  that  case 
Blatchford,  J.,  s^ys :  **  It  is  suggested  that  Section  725  pro- 
vides for  the  punishment  of  a  contempt  by  a  fine  or  impris- 
onment, and  that,  therefore,  a  commitment  for  non-payment 
of  the  fine  is  unlawful,  because  such  commitment  is  '  impris- 
onment.' There  is,  however,  no  commitment  or  imprisonment 
if  the  fine  be  paid.  There  is  no  commitment  and  fine.  The 
punishment  by  a  fine  is  fully  inflicted,  under  the  terms  of 
the  order,  if  the  fine  be  paid  as  the  order  directs,  and  in  such 
case  there  can  be  no  commitment  So,  if  there  be  a  commit- 
ment for  non-payment  of  the  fine,  there  must  be  a  discharge 
as  soon  as  the  fine  is  paid.  The  payment  of  the  fine  is  the 
punishment.  The  awarding  or  infliction  of  the  fine  is  no 
punishment.  The  commitment  is  an  incident  of  the  fine.  It 
is  not,  in  any  manner,  the  '  imprisonment '  allowed  by  the 
statute.  The  payment  of  the  fine,  and  a  commitment  for  not 
paying  it,  can  not  co-exist.  The  commitment  is  not  a  separate 
.punishment  or  imprisonment  added  to  the  payment  of  a  fine. 
It  is  in  view  that  it  has  always  been  held  that  where  a  stat- 
ute authorizes  or  prescribes  the  infliction  of  a  fine  as  a  pun- 
ishment, either  for  a  contempt  of  Court  or  for  a  defined 
offense,  it  is  lawful  for  the  Court  inflicting  the  fine  to  direct 
that  the  party  stand  committed  until  the  fine  be  paid, 
although  there  be  no  specific  affirmative  grant  of  power  in 
the  statute  to  make  such  direction. 
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The  learned  Judge  then  proceeds  to  cite  nmnerous  cases  in 
support  of  his  view  of  the  law. 

We  are  of  opinion  that  it  was  competent  for  the  Superior 
Court  to  make  the  order  complained  of  in  this  case,  and  there* 
fore  the  writ  is  dismissed  and  the  petitioner  remanded. 


[No.  7)481^Department  Two.] 
May  14,  1881. 

EDWARD  ROTON  et  al.  v.  NICHOLAS  GUILUfiE  et  al. 

Cboss-oomplaint— FiKDuros. — In  an  action  by  plaintifBi  for  money  lent  de« 
f endanta  jointly,  the  defendants,  by  way  of  cross-complaint,  alleged  that 
one  of  the  plaintiffs  obtained  by  undue  influence  from  one  of  the  defend- 
ants an  instrument  in  writing,  for  the  payment  of  certain  mouesrs,  which 
the  defendants  asked  to  have  adjudged  void;  but  it  did  not  appear  from 
the  complaint  that  the  plaintiffs  sought  to  recover  upon  the  instrument 
referred  to  in  the  croes-complaint,  nor  was  there  anything  in  the  record 
to  show  that  the  instrument  was  introduced  in  evidence. 
Held :  It  does  not  appear  that  the  allegations  of  the  cross-complaint  with 
respect  to  said  instrument  were  at  all  relevant  to  the  case,  and  therefore 
no  answer  was  required,  and  there  being  no  issue  upon  it»  no  findings 
were  necessaiy. 

Appeal  from  a  judgment  for  plaintiffs  in  the  Superior 
Court  of  the  City  and  County  of  Saji  Francisco.  Wheeleb,  J. 

Sidney  F.  Smith  &  Son,  for  Appellants. 
J2.  if.  Swain,  for  Respondent. 

The  Court: 

This  action  was  brought  to  recover  money  alleged  to  have 
been  lent  by  the  plaintiffs  jointly  to  the  defendants  jointly. 
The  defendants  denied  aU  the  material  allegations  of  the  com- 
plaint, and  by  way  of  cross-complaint  alleged  that  one  of  the 
defendants  lent  to  one  of  the  plaintiffs  sums  of  money ;  and 
that  one  of  the  plaintiffs  obtained  by  undue  influence  from 
one  of  the  defendants  an  instrument  in  writing  for  the  pay- 
ment of  certain  moneys,  which  the  defendants  asked  to  have 
adjudged  void,  and  to  have  plaintiffs  enjoined  from  seeking 
to  enforce  it.    The  findings  are  full  upon  all  the  issues  raised 
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by  the  complaint  and  answer,  but  there  are  no  findings  as  to 
the  allegations  of  the  cross-complaint,  which  was  not  answered 
by  the  plaintiffs. 

The  only  question  is,  whether  the  allegations  of  the  cross- 
complaint  are  sufficient  to  entitle  defendants  to  any  relief  in 
this  action.  The  transaction  to  which  it  refers  is  alleged  to 
have  been  between  one  of  the  plaintiffs  and  one  of  the  de- 
fendants only;  and  it  does  not  appear  from  the  complaint  that 
the  plaintiffs  sought  to  recover,  upon  the  instrument  referred 
to  in  the  cross-complaint  We  have  nothing  but  the  judg- 
ment roll  before  us,  and  there  is  nothing  to  show  that  said 
instrument  was  introduced  in  evidence.  It  is  therefore  im- 
possible for  us  to  see  that  the  allegations  of  the  cross-com- 
plaint, with  respect  to  said  instrument,  were  at  all  relevant  to 
the  case,  and  therefore  no  answer  to  them  was  required ;  and 
there  being  no  issue  upon  it«  no  findings  were  necessary. 

Judgment  affirmed. 


[No.  10,640.— Department  Twa] 
May  16,  1S81. 

THE  PEOPLE  V.  N.  K  SPECHT. 

Appealable  Obdek. — ^An  order,  made  upon  suetaiDing  a  demurrer  to  the 
indictment,  that  the  District  Attorney  tiled  an  information  against  the 
defendant,  is  not  appealable. 

Appeal  from  an  order  of  the  Superior  Court  of  the  County 
of  Colusa.    Hatch,  J. 

E.  K.  Bridgport  and  Jackson  Hatch,  for  Appellant 

A,  L,  Hart,  Attorney  General,  for  Respondent 

The  Court: 

After  the  order  sustaining  the  demurrer  to  the  indictment, 
the  Court  made  an  order  that  the  District  Attorney  file  an 
information  against  the  defendant.  The  appeal  is  from  this 
order.    The  order  is  not  an  appealable  one. 

Appe*^  lismissed. 
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[No.  10,627.] 
May  25, 1881. 

Ex  PARTE  STEFANO  CASINELLa 

Obdinaitob  ot  MumciPAL  Cobpo&atiov — BmcB  Power— NuisAircs. — 
The  petitioner  was  convicted  of  a  violation  of  Section  47  of  an  order  of 
the  Board  of  Snpernnnol  the  City  and  County  of  San  FranciBco,  passed 
July  18,  IMQ,  which  reads  as  follows:  "Ko  person  shall  throw  into  or 
Repent  upon  any  public  street,  highway,  or  grounds,  or  upon  any  private 
premises,  or  anywhere  except  in  such  place  as  may  be  designated  for  that 
purpose  by  the  Superintendent  of  Public  Streets  and  Highways,  any 
glsas,  broken  ware,  dirt,  rubbish,  garbage,  or  filth.*'  The  complaint 
charged  that  the  petitioner  '*did  willfully  and  unlawfully  throw  into 
and  deposit  upon  certain  lands  at  Channel  and  Fifth  Streets,  in  said  city 
and  county,  a  large  quantity  of  broken  ware,  dirt,  rubbish,  garbage,  and 
filth;  the  said  place  where  the  same  was  thrown  and  deposited  not  Imng 
a  place  designated  for  that  purpose  by  the  Superintendent  of  Public 
Streets  and  Highways.*' 

Held:  The  authority  to  pass  the  ordir  now  under  consideration  was  vested 
in  the  Board  of  Supervisors  by  the  Act  of  April  25,  1863;  but  if  there 
were  any  room  for  doubt,  the  powor  is  clearly  conferred  by  Section  1 1 , 
Article  zi..  Constitution;  and. 

Held,  further,  that  the  complaint  was  sufficient. 

Application  for  writ  of  habeaa  corpvA 

A.  D.  Spivalo  and  M.  MvHariy,  for  Pladntiffi 

JD.  X.  Smooty  for  Defendant 

MoBRisoN,  C.  J.: 

On  the  eighteenth  of  July,  1880,  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  passed  the  follow- 
ing order: 

"Section  47.  No  person  shall  throw  into  or  deposit  upon 
any  public  street,  highway,  or  grounds,  or  upon  any  private 
premises,  or  anywhere  except  in  such  a  place  as  may  be  des- 
ignated for  that  purpose  by  the  Superintendent  of  Public 
Streets  and  Highways,  any  glass,  broken  ware,  dirt,  rubbish, 
garbage,  or  filth."  And  the  penalty  prescribed  for  a  violation 
of  the  order  was  a  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  six  months,  or  both  such  fine  and 
imprisonment. 

In  pursuance  of  the  above  order,  the  Superintendent  of 
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Public  Streets  and  Highways  designated  the  line  of  Sixth 
street,  south  of  Channel,  as  a  "dumping  place,"  or  place  of 
deposit. 

On  the  second  day  of  February,  1881,  a  complaint  was 
filed  in  the  Police  Judge's  Court  of  said  city  and  county, 
charging  that  the  petitioner  '*did  willfully  and  unlawfully 
throw  into  and  deposit  upon  certain  lands  at  Channel  and 
Fifth  Streets,  in  said  city  and  county,  a  large  quantity  of 
broken  ware,  dirt,  rubbish,  garbage,  and  filth;  the  said  place 
where  the  Bm»  «as  thrown  and  deposited  not  being  a  place 
designated  for  that  purpose  by  the  Superintendent  of  PubHc 
Streets  and  Highways  of  said  city  and  county."  On  this 
complaint  there  was  a  trial  and  conviction. 

It  is  claimed,  in  the  first  place,  that  the  foregoing  com- 
plaint is  insufficient,  and  that  it  charges  no  ofiease.  To  my 
mind,  it  is  v^ry  clear,  however,  that  the  complaint  charges 
the  petitioner  with  a  violation  of  the  order  of  the  Board  of 
Supervisors  referred  to  above;  and  the  only  remaining  in- 
quiry relates  to  the  validity  of  that  order.  Numerous 
objections  are  made  to  it,  such  as  that  it  is  oppressive,  unjust, 
unreasonable,  and  also  that  it  is  unconstitutional. 

The  provisions  of  the  Constitution,  which,  it  is  claimed, 
are  violated  by  the  order,  are  Sections  1  and  21  of  Article  L 
But  I  am  unable  to  discover  any  application  which  the  con- 
stitutional provisions  referred  to  have  to  the  order  in  ques- 
tioiL 

The  objections  that  the  order  is  oppressive,  unjust,  and 
unreasonable  are,  in  my  opinion,  not  well  taken.  That  dirt, 
rubbish,  garbage,  and  filth  are  in  their  nature  nuisances,  is 
too  plain  to  admit  of  controversy;  and  that  glass  and  broken 
ware  can  be  very  easily  converted  into  nuisances  if  thrown 
about  promiscuously,  is  equally  plain. 

By  the  Act  approved  April  25, 1863,  power  is  conferred 
upon  the  Board  of  Supervisors  **  to  authorize  and  direct  the 
summary  abatement  of  nuisances;  to  make  all  regulations 
which  may  be  necessary  or  expedient  for  the  preservation  of 
the  public  health  and  the  prevention  of  contagious  diseases; 
to  provide  by  regulation  for  the  prevention  and  summary 
removal  of  all  nuisances  and  obstructions  in  the  streets, 
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alleys,  highways,  and  public  gounds  of  said  city  and  county/' 
etc 

But  the  delegation  of  police  power  to  the  Board  of  Super- 
visors by  the  Constitution  also  is  in  very  large  and  general 
terms.  Section  11  of  Article  xL  is  as  follows:  "Any  county, 
city,  town,  or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  lawa"  No  reference  has 
been  made  to  any  geTieral  law  on  the  subject,  and  I  am  not 
aware  of  the  existence  of  any  statute  which  attempts  to  reg- 
ulate the  matter  now  under  consideration,  except  the  Act  of 
1863. 

Speaking  of  the  police  power,  in  the  case  of  Commonwealth 
V.  Alger,  7  Cush.  85,  Shaw,  J.,  says:  "  The  power  we  allude  to 
is  rather  the  police  power — ^the  power  vested  in  the  Legisla- 
ture by  the  Ck)nstitution  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  laws,  statutes,  and 
ordinances,  either  with  penalties  or  without,  not  repugnant  to 
the  Constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and-  of  the  subjects  of  the 
same.  It  is  much  easier  to  perceive  and  realize  the  existence 
and  sources  of  this  power  than  to  mark  its  boundaries  or  pre- 
scribe limits  to  its  exercise." 

And  Bedfleld,  C.  J.,  delivering  the  opinion  of  the  Supreme 
Court  of  Vermont,  in  the  case  of  Thorpe  v.  The  RtUland  and 
Bwrlington  Railroad  Company,  27  Vt  149,  says:  "  The  police 
power  of  the  State  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  within  the  State." 

The  Supreme  Court  of  the  United  States,  in  the  Slaughter 
House  Cases,  16  Wall.  62,  uses  the  following  language ;  "  The 
power  here  exercised  by  the  Legislature  of  Louisiana  is,  in 
its  essential  nature,  one  which  has  been,  up  to  the  present 
period  in  the  constitutional  history  of  this  country,  conceded 
to  belong  to  the  States,  however  it  may  now  be  questioned 
in  some  of  its  details.  ♦  ♦  ♦  The  power  is,  and  must  be 
from  its  very  nature,  incapable  of  any  very  exact  definition 
or  limitation.  Upon  it  depends  the  security  of  social  order, 
the  life  and  health  of  the  citizens,  the  comfort  of  an  existence 
in  a  thickly  populated  community,  the  enjoyment  of  private 
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and  social  life,  and  the  beneficial  use  of  property."  llie  learned 
Judge  was  here  speaking  of  the  Act  of  the  Legislature  of  the 
State  of  Louisiana,  passed  March  8, 1869,  concerning  and  regu- 
lating slaughter-housea 

I  will  content  myself  with  a  reference  to  one  additional 
authority  on  this  subject,  and  that  is  the  case  of  Ex  parte 
Shradei\  on  habeas  corpus,  reported  in  33  CaL  279.  In  that 
case  the  petitioner  was  convicted,  in  the  Police  Court  of  the 
City  and  County  of  San  Francisco,  of  keeping  and  main- 
taining a  slaughter-house  within  certain  limits,  in  violation 
of  an  order  of  the  Board  of  Supervisors.  The  order  was 
framed  in  pursuance  of  the  Act  of  1863,  already  referred  to. 
The  Court  there  say:  "By  its  first  section  the  Board  of  Su- 
pervisors of  the  City  and  County  of  San  Francisco  is  au- 
thorized) among  other  things,  'to  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  preservation  of  the 
public  health  and  the  prevention  of  contagious  diseases.'  * 
♦  ♦  It  is  apparent  that  the  Legislature  could  confer  power 
upon  the  Board  to  pass  the  order  if  it  could  have  enacted  it 
directly  in  the  form  of  a  statute  in  the  first  instance.  The 
real  question  to  be  determined,  then,  is,  whether  the  power  of 
the  Legislature  to  legislate  concerning  the  public  health  is  so 
narrowed  by  constitutional  restraints,  that  it  can  not  regulate 
the  business  of  slaughtering  cattle  in  populous  towns  by 
limiting  its  prosecution  to  particular  localities  or  quarters 
therein.  We  must  hold  in  favor  of  the  power,  unless  its  un- 
constitutionality is  clear.  (Bourland  v.  Hildreth,  26  Cal. 
162.)"  The  order  was  sustained  by  the  Court,  and  the  pris- 
oner was  remanded. 

It  is  very  clear  to  me  that  the  authority  to  pass  the  order 
now  under  consideration  was  vested  in  the  Board  of  Super- 
visors by  the  Act  of  April  25, 1863;  but  if  there  were  any 
room  for  doubt,  the  clause  in  the  Constitution  (Section  11  of 
Article  xi.)  is  too  plain  to  admit  of  more  than  one  construc- 
tion: *'Any  county,  city,  town,  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police,  sapitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws." 
Here  we  have  the  authority  clearly  and  expressly  conferred 
by  the  organic  law  of  the  State,  and  that  it  is  wisely  con- 
f  eiTed  will  admit  of  no  doubt  ^  I 
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The  regulation  in  this  case,  instead  of  being  arbitrary,  nn* 
reasonable,  or  unjust,  was  a  wise  and  salutary  one,  calculated 
to  promote  the  welfare  and  best  interests  of  the  city,  and 
was,  in  its  nature  and  purpose,  a  salutary  police  regulation, 
designed  to  protect  the  safety  and  health  of  the  inhabitants 
of  the  City  of  San  Francisco. 

The  writ  is  dismissed  and  the  petitioner  remanded 


[No.  10,636.— Department  Two.] 
May  26,  1881. 

THE  PEOPLE  V.  JOHN  GOLDEN. 

Matbxu-— DsFnnnoK.-r-The  biting  off  the  ear  of  a  hnman  being  is  mayhem* 

Appeal  from  an  order  sustaining  defendant's  demurrer  to 
an  indictment  in  the  Superior  Court  of  the  County  of  Colusa. 
Hatch,  J. 

A.  L.  Hart,  Attorney  General^  for  Appellant. 

Jackdon  Hatch,  for  Respondent. 

The  Court: 

The  indictment  charges  that  the  defendant  committed  the 
crime  of  mayhem,  by  biting  off  with  his  teeth  a  portion  of  the 
left  ear  of  one  M.,  and  thereby  disabled  and  disfigured  said 
ear. 

The  Penal  Code,  §  203,  makes  the  disabling  or  disfiguring 
of  a  member  of  the  body  of  a  human  being  mayhem.  It  is 
alleged  in  this  indictment  that  the  said  M.  is  a  human  beings, 
and  that  his  left  ear  is  a  member  of  his  body.  We  think  that 
the  allegations  of  the  indictment  are  sufficient  to  constitute 
the  crime  of  mayhem,  and  that  the  demurrer  was  improperly 
sustained. 

Order  reversed,  with  direction  to  the  Superior  Court  of 
Colusa  County  to  overrule  said  demurrer. 
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[No.  7>640.-— Department  One.} 
June  15, 1881. 

GEORGE  D.  BLISS  v.  SUPEBIOR  COURT  OF  SANTA 
CLARA  COUNTY. 

Stat  o?  FBOC«HOTNCM^-ApPKAL--lNJUWcnow.— Application  for  writ  of  pro- 
hibition to  forbid  the  Superior  Coart  from  proceeding  farther  in  an 
action,  until  the  determination  of  an  appeal  from' an  order  in  the  action 
refusing  to  dindlve  a  temporary  injnnctian. 
Hdd:  It  is  only  of  orders  or  judgments  which  command  or  permit  some  act 
to  be  done  that  a  stay  of  proceedings  can  be  had.  The  order  appealed 
from  in  this  case  is  not  of  that  character,  hence  the  stay  of  proceedings 
has  not  the  legal  effect  of  suspending  the  jurisdiction  of  tiie  Court  over  so 
much  of  the  action  as  is  not  afieoted  by  the  order. 

Application  for  writ  of  certiorari, 

M.  Lynch,  for  Plaintiff. 

Bwrt  A  Pfisfter,  for  Defendant 

McKee,  J.: 

This  is  an  application  for  a  writ  of  prohibition  to  forbid 
the  Superior  Court  of  Santa  Clara  County  from  proceeding 
further  in  an  action  i^ainst  the  petitioner  and  another  de- 
fendant, until  the  determination  by  this  Court  of  an  appeal 
from  an  order  made  by  the  Court  below  refusing  to  dissolve 
a  temporary  injunction  issued  in  the  action. 

The  action  was  brought  to  have  the  defendants  to  it  inter- 
plead with  each  other^  as  to  their  respective  rights  to  a  sum 
of  money,  which  the  plaintiffs  in  the  action  admitted  that 
they  owed  to  one  or  other  of  them.  For  the  purpose  of  hav*- 
ing  the  rights  of  the  defendants  to  the  money  adjudged  by 
the  Court,  they  brought  the  money  into  Court,  and  had  a  tem- 
porary injunction  issued  to  restrain  the  defendants  from  com- 
mencing or  prosecuting  any  suit  against  them  on  account  of 
the  money.  The  action  was  tried  and  the  plaintiffs  had  judg- 
ment, but,  on  appeal,  this  Coiui,  at  the  September  session, 
1880,  reversed  the  judgment  (See  Pfister  v.  Wade,  66  Cal. 
43.)  When  the  remittitur  was  filed  in  the  lower  Court,  the 
petitioner,  as  one  of  the  defendants,  moved  to  dissolve  the 
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injunction,  which  was  denied,  and  he  appealed  from  the  order 
to  this  Court,  where  the  appeal  is  now  pending. 

In  contemplation  of  law,  the  injunction  does  not  injure  the 
petitioner,  because  his  rights  to  the  money  in  controversy  be- 
tween him  and  his  co-defendant  in  the  action  are  secured  by 
the  injunction  bond.  (Merced  Mininy  Compaxiy  v.  Fremont, 
7  Cal.  130.)  Yet  it  is  contended  on  his  behalf,  that,  as  he 
obtained  a  stay  of  proceedings  by  giving  an  appeal  bond  of 
91,000,  on  his  appeal  from  the  order  refusing  to  dissolve  the 
injunction,  the  stay,  by  operation  of  law,  suspends  all  pro- 
ceedings in  the  lower  Court  until  the  determination  of  the 
appeal,  and  that  the  Court  below  is  exceeding  its  jurisdiction 
in  attempting  to  try  the  case.  But  it  is  only  of  orders  or 
judgments  which  command  or  permit  some  act  to  be  done 
that  a  stay  of  proceedings  can  be  had.  {Hicks  v.  Michael, 
15  id.  109;  Merced  Mining  Company  v.  Fremont,  supra.) 
The  order  from  which  the  appeal  has  been  taken  is  not  of 
that  character.  Hence,  the  stay  of  proceedings  has  not  the 
legal  effect  of  suspending  the  jurisdiction  of  the  Court  ovei 
60  much  of  the  action  as  is  not  affected  by  the  order.  A 
Court  has  power  to  proceed  upon  any  matter  in  an  action 
not  affected  by  the  drder  appealed  from.     (C.  C.  P.,  §  496.) 

Although  the  Court  has  in  this  instance  denied  a  motion 
to  dissolve  the  temporary  injunction  issued  in  the  action  be- 
fore it,  it  may,  on  a  final  hearing  of  the  case,  decide  that  the 
plaintiffs  were  not  entitled  to  it.  But  if  it  should  ultimately 
decide  otherwise  and  make  the  injunction  perpetual,  the 
petitioner,  as  defendant,  will  be  entitled  to  his  motion  for  a 
new  trial, or  to  an  appeal;  so  he  can  not  be  injured.  We  can 
not  suppose  that  the  Court  below  in  its  proceedings  will  dis- 
regard the  opinion  of  this  Court  already  rendered  in  the  case. 
At  all  events,  in  the  proceedings  taken  by  the  Court  below, 
in  allowing  the  plaintiffs  to  file  an  amended  complaint,  and 
requiring  the  defendants  to  answer  it,  we  see  no  excess  of 
jurisdiction. 

Writ  denied. 

Ross  and  McKiNSTRY,  JJ.,  concurred. 
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[No.  7,668.-^Department  One.] 
Jane  15,  1881. 

SAMUEL  NEWMAN  v.  THE  SUPERIOR  COURT  OF 
SAN    FRANCISCO. 

CmnoiiAKi—- Appbal. — ^When  an  appeal  may  be  taken  a  party  is  not 
entitled  to  a  writ  of  certiorari* 

Application  for  writ  of  certiorari  to  the  Superior  Court 
of  the  City  and  County  of  San  Francisco. 

E.  B.  Drake,  for  Plaintiff 

G  E.  Royce,  for  Defendant. 

The  Court  : 

The  order  of  the  Superior  Court  of  San  Francisco,  which 
the  petitioner  asks  to  have  reviewed  upon  ^  writ  of  certio- 
rariy  is  a  special  order,  made  after  final  judgment,  in  the  case 
of  Mohle  V.  Tscfdrtch,  from  which  an  appeal  is  allowed  by 
Subd.  3,  Section  939,  C.  C.  P.  When  an  appeal  may  bo 
taken,  a  party  is  not  entitled  to  a  writ  of  certiorari. 

Application  for  writ  denied. 


[No.  4,707. -In  Bank.] 
Jane  15,  1881. 

F.  HOKE  V.  W.  H.  PERDUE  et  al. 

SWiiMP  Land  Distbict— Publio  Oorfobation—Ikjukction.—A  swamp 
land  district,  organized  by  the  Board  of  Supervisors  under  the  Act  of 
March  25,  1868  (SUts.  1867-8,  p.  316),  is  a  public  corporation,  and  the 
validity  of  its  corporate  existence  can  not  be  collaterally  attacked  or 
questioned. 

Id. — AasKSSHRNT. — The  fact  that  a  large  quantity  of  the  land  lying  within 
the  district  and  subject  to  taxation  or  assessment  has  been  voluntarily 
omitted  from  the  assessment-list  by  the  commissioners-'though  perhaps 
a  good  ground  for  enjoining  the  collection  of  the  assessment — ^is  not  suffi- 
cient to  enjoin  the  reconstruction  or  repair  of  the^  levee;  nan  constat  but 
there  is  a  sufficient  fund  already  collected  to  defray  the  expenses  of  such 
reconstruction  and  repair. 
•  Cal.  Rbm.  LXII— 36  ^  i 
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lD.-^Th&  fact  that  the  lovde  was  onginally  conBtmcted  without  the  previous 

adoption  of  a  plan  for  the  protection  ol  the  district,  as-  provided  for 

in  Section  10  of  the  Act,  constitutes  no  gpod  reason  why  the  levee,  after 

having  been  constrocted,  should  not  be  repaired  in  placea  wher»  brokea 

.    or  washed  awajr* 

Jdw — ^An  allegation  in  th&  eomploint,  thvt  th«  effect  of  repairing  the  levee 

''will  be  to  dam  up  the  waters  and  increase  the  same  in  volume,  until 

said  levee  will  break  and  permit  said  waters  to  flow  down  to-andupos 

plaintiff^s  land  and  destroy  the  fences  and  trees  thereon,i"  is  in  the  veiy 

L         nature  of  things  a  simple  expression  of  opinion  on  the  part  of  the  plaint- 

iff,  and  can  not  be  accepted  aa  the  statement  of  »  positive  existing  fact. 

The  mere  opinion  of  the  plaintiff  that  the  scheme  i»  impxactioable  afforda 

po  reason  in  law  for  arrestiog  the  work  by  injunction. 

Appeal  from  a'judgment  for  defendants  in  tbe  Tenth  Dis« 
trict  Court  in  and  for  the  Cknmty  of  Sutter,    Eetseb,  J. 

J".  L.  WUbwr,  Creed  Haymond,  and  A,  L.  Hart,  for  Appel- 
lants. 

8.  J.  StaUer  and  J.  8,  Belcher,  for  Respondents. 

Morrison,  C.  J.: 

Plaintiff  filed  his  complaint  in  the  late  District  Court  of 
Sutter  County,  against  defendants,  who  then  constituted  the 
Board  of  Supervisors  of  that  county,  and  prayed  "  that  the 
defendants  be  forever  restrained  and  enjoined  from  recon- 
structing or  repairing  said  levees,  or  any  of  them,  or  from  in 
any  manner  damming  up  or  obstructing  the  natural  flow  of 
waters  into  and  through  the  said  Butte  Creek  Slough,  and 
from  damming  up  or  obstructing  in  any  manner  the  natural 
channels  through  which  the  waters  that  flow  into  and  upon 
said  district  and  are  drained  therefrom."  We  have  given  the 
prayer  of  the  complaint,  because  it  illustrates  the  object  and 
purpose  of  the  suit.  The  complaint  is  very  long  and  compre- 
hensive, containing  as  it  does  something  of  a  history  of  Levee 
District  No.  5,  in  and  for  the  county  of  Sutter.  The  first 
allegation  in  the  complaint  which  we  will  consider  ia,  that  the 
district  was  not  legally  established,  for  the  reason  that  the 
petition  to  the  Board  of  Supervisors  was  not  signed  by  more 
than  one  half  of  the  land-owners  within  the  district,  as  was 
required  by  Section  21  of  the  Act  of  March  25,  1868.  (See 
Laws  of  1867-8,  p.  316.)  It  was  held  in  Dean  v.  Davis,  51 
Cal.  406,  that  the  district  organized  by  the  Board  of  Sup^ 
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visors  under  the  foregoing  statute  became  a  public  corpora- 
tion, and  that  the  validity  of  its  corporate  existence  can  not 
be  collaterally  attacked  or  questioned.  The  complaint  also 
contains  an  averment  that  a  large  quantity  of  the  land  lyii)g 
within  the  district  and  subject  to  taxation  or  assessment  has 
been  voluntarily  omitted  from  the  assessment  list  filed  by  the 
Commissioners  in  the  office  of  the  County  Clerk  of  Sutter 
County.  If  this  were  a  proceeding  to  enjoin  the  collection  of 
the  tax,  we  are  not  prepared  to  say  that  the  omission  com- 
plained of  would  not  constitute  good  ground  for  enjoining 
the  collection  of  the  assessment.  (See  Levee  District  No.  1  v. 
Huber,  57  CaL  41.)  But,  as  has  already  been  shown,  this  is 
not  a  proceeding  to  enjoin  the  collection  of  the  tax,  but  is 
simply  intended  to  stop  the  reconstruction  or  repair  of  the 
levee;  non  constat  but  there  is  a  sufficient  fund  already  col- 
lected to  defray  the  expenses  of  such  reconstruction  and 
repair. 

The  allegation  that  the  levee  was  originally  constructed 
without  the  previous  adoption  of  a  plan  for  the  protection  of 
the  district,  as  provided  for  in  Section  10  of  the  Act,  consti- 
tutes no  good  reason  why  the  levee,  after  having  been  con- 
structed, should  not  be  repaired  in  places  where  broken  or 
washed  away.  But  we  are  not  to  be  understood  as  saying 
that  the  adoption  of  a  plan  was  at  any  time  essential ;  for 
Section  3  of  the  Act  provides  that  "  the  County  Surveyor  of 
the  County  of  Sutter  shall  be  ex  officio  engineer  of  all  such 
levee  districts  in  the  county,  and  shall  make  such  surveys, 
levels,  and  estimates,  superintend  all  works,  and  shall  give 
general  direction  for  all  their  construction,  svhject  to  the  con- 
trol of  said  Board  of  Supervisors  " 

The  only  remaining  point  in  this  case  which  we  deem  it 
necessary  to  notice  is,  that  the  effect  of  repairing  the  levee,  as 
is  claimed  by  plaintiff,  "  will  be  to  dam  up  the  waters  and  in- 
crease the  same  in  volume,  until  said  levee  will  break  and 
permit  said  waters  to  flow  down  to  and  upon  plaintiff's  land 
and  wash  away  aiid  destroy  the  fences  and  trees  thereon." 
This  averment  is,  and  can  be,  in  the  very  nature  of  things,  a 
simple  expression  of  opinion  on  the  part  of  the  plaintiff,  and 
can  not  be  accepted  as  the  statement  of  a  positive  existing 
fact    The  intention  of  the  statute,  in  authorizing  the  f orma- 
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tion  of  the  district,  was  to  adopt  a  plan  and  scheme  for  the 
protection  of  the  lands  within  ihe  district  from  the  encroach- 
ment of  the  waters ;  and  the  mere  opinion  of  the  plaintiff  that 
th^  scheme  is.  impracticable,  afibrds  no  reason  in  law  for  arrest- 
ing the  work  by  injunction. 
Judgment  affirmed. 

Mybick,  SHABPSTEm,  Boss,  and  McEinstbt,  JJ.,  concurred 

McEIee  and  Thornton,  J  J.,  concurred  in  the  judgment 


[No.  5^798.— Doputnifliit  Two.] 
June  IS,  18S1. 

PEOPLE  ex  BEL.  S.  0.  HASTINGS  v.  A.  P.  JAC3KS0N 

et  al. 

Location  ot  School-land  Wabkant  on  Unsubyxted  Land— AcnoN  to 
Skt  Abidb  Patent— Law  or  the  Case.— In  June,  1853,  a  schooMand 
warrant  iasued  under  the  Act  of  May  3, 1852,  was  located  by  the  relator's 
predeoeawr  in  intereat  npon  the  land  in  controversy,  then  unsarveyed. 
October  Ist  of  the  same  year  the  land  was  snrveyed.  December  24th  of 
the  same  year  the  location  was  presented  to  the  Register  of  the  United 
States  Land  Oftce  of  the  district  wherein  the  land  was  located,  and  was 
by  him  accepted  and  approved.  Li  February,  1857,  the  defendant  lo- 
cated two  school-land  warrants  npon  the  land,  and  obtained  a  patent  for 
it  from  the  State  in  March,  1863.  The  land  was  not  listed  by  the  United 
States  nntil  Febmary,  1870.  This  action  was  brought  to  set  aside  the 
patent. 
Seid:  It  does  not  appear  that  anything  has  transpired  since  the  commence- 
ment of  the  action  of  HaUmgs  v.  JaehoUf  46  CaL  234,  to  change  the  re- 
lation which  then  existed  between  the  parties,  or  to  materially  affect 
their  rights  in  the  premises.  The  groands  upon  which  the  plaintiff  in 
that  case  cUtimed  relief  are  those  upon  which  the  plaintiff  in  this  case 
claims  relief,  and  the  Court  in  that  case  passed  upon  all  the  questiona 
involved  in  this,  except  that  he  declined  to  consider  whether  the  State 
oould  avoid  its  coioveyance  to  Jackson.  It  must  be  admitted  that  the 
patent  to  Jackson  was  prematurely  issued,  and  that  until  after  the  cer- 
tification of  the  land  over  to  the  State,  the  patent  could  not  convey  the 
title.  Still,  upon  a  valid  location  made  after  survey  and  before  certifica- 
tion,  the  locator  was  in  a  position  to  demand  and  compel  the  issuance  of 
a  patent  whenever  the  land  so  located  should  be  certified  over  to  the 
State.  The  State,  therefore,  can  not  avoid  the  patent  on  the  ground  that 
it  was  prematurely  issued.  Kor  was  the  validity  of  the  location  affected 
by  failure  to  pabUsh  a  notice  of  the  locator's  appUcfttion  to  the  Bi^gialer  j 
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for.  a  certifioate  of  location.  The  State  oertaioly  was  in  no  way  preju- 
diced by  the  failure  to  publish  such  notice;  and  no  one  can  take  advan- 
tage of  the  omission  without  showing  that  he  was  in  some  way  prejudiced 
by  it. 
Id.— Id.— Id.— Act  op  July  23,  186e,  "To  Qttiet  Lakd  Tttles  in  C4LI- 
voRiaA.  "—The  Act  of  Congress  above  referred  to  can  not  be  so  oonstrued 
as  to  affect  a  valid  location  made  prior  to  its  passage.  It  would-cnre  the 
invalidity  of  the  first  location  if  no  intervening  right  had  accrued  in  the 
mean  time;  but  a  valid  location  was  afterwards  made  before  the  passage 
of  the  Act,  which  it  was  clearly  not  the  intention  of  Congress  to  inter- 
fere with. 

Appeal  from  a  judgment  for  the  defendant  in  the  Seventb 
District  Court  in  and  for  the  County  of  Solano. 

The  validity  of  the  respective  titles  involved  in  this  case 
were  before  the  Court  in  The  People  ex  rel  Hastings  v.  Jach- 
8on  et  al,  24  CaL  630 ;  Hastings  v.  Devlin^  40  id.  358 ;  and 
Hastings  v.  Jackson,  46  id.  234.  The  present  ease  is  an  ac- 
tion to  set  aside  the  patent  issued  to  Jackson,  and  judgment 
went  for  the  defendant  on  a  demurrer  to  the  complaint 

Cofpe  &  Boyd,  for  Appelknta. 

It  is  the  settled  doctrine  of  this  Court  that  title  to  the  lands 
embraced  in  the  five-hundred-thousand-acre  grant  of  Septem- 
ber 4, 1841,  does  not  pass  to  the  State  until  the  particular  parcel 
thereof  ha?  been  listed  to  the  State  by  the  Commissioner  of 
the  General  Land  Office  of  the  United  States.  {Chant  v. 
Reynolds,  49  CaL  217,  and  cases  cited ;  6  U.  S.  Stats,  at  Large, 
455,  §  8 ;  10  id.  346 ;  Hastings  v.  Jackson,  46  CaL  243 ;  To- 
land  V.  MaTidell,  38  id.  42.)  • 

Having  no  title  to  the  lands  at  the  time  of  the  making  of 
her  patent  to  Jackson,  she  could  not  Confer  any  title  thereto 
upon  him. 

The  patent  was  the  act  of  officers  of  the  State,  acting  with- 
out authority  of  law.  Those  officers  were  only  authorized  to 
issue  patents  for  lands  in  the  cases  provided  by  law.  The 
patent  having  been  issued  without  authority,  it  is  invalid,  and 
should  be  set  asida  (The  People  v.  John  Carrick,  51  CaL 
328 ;  Chant  v.  Reynolds,  49  id.  218.) 

The  location  made  by  Thomas  was  made  in  strict  conform- 
ity with  the  requirements  of  the  Act  of  1852,  and  was  made 
in  the  year  1853.    The  location  by  defendant  Jackson  woe 
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made  in  the  year  1857,  nearly  four  years  subsequently.  Nei- 
ther location  was  sufficient  to  invest  the  locator  with  the  title 
to  the  lands. 

On  the  twenty-third  day  of  July,  1866,  Congress  passed  an 
Act  entitled  ''An  Act  to  quiet  land  tities  in  California."  (14 
U.  S.  Stats,  at  Large,  p.  218.)  Thomas  wbs  -a  purchaser  in 
good  faith,  under  the  laws  of  the  State,  within  the  meaning 
of  the  first  section  of  the  Act.  He  paid  value  for  his  land 
warrant  He  paid  the  Surveyor  and  County  Clerk's  fees. 
{Bliidworth  v.  Lake,  33  CaL  262;  Hodapp  v.  Sharp,  40  id. 
69.) 

It  became  the  duty  of  the  officers  of  the  State  to  notify 
the  proper  officers  of  the  general  government  of  her  selection, 
and  if  upon  investigation  the  land  should  be  found  subject  to 
selection,  the  Commissioner  of  th^  General  Land  Office  was 
required  to  certify  it  to  the  State  in  the  usual  manner.  The 
notice  was  given  and  the  land  was  listed  over  to  the  State, 
February  10, 1870.  The  effect  of  this  listing  was  to  invest 
the  State  with  the  legal  title  to  these  lands  in  trust  for  the 
purchaser  from  her,  whose  title  was  confirmed  by  the  first 
section  of  the  Act  of  Congress.  Who  was  the  beneficiary 
under  this  Act?  It  is  evident  that  Thomas,  if  there  had 
been  no  other  selection  but  his»  would  have  been  the  bene- 
ficiary. 

Let  us  see  what  effect  the  selection  by  Jackson  had  upon 
Thomas'  rights.  The  Act  of  Congress  of  1866  operated 
equally  upon  all  purchasers  in  good  faith  from  the  State,  and 
in  the  cases  provided  f^r  in  Section  1,  confirmed  the  titles 
thus  acquired.  It  created  no  distinction  between  different 
purchasers  of  the  same  lands,  and  recognized  none.  (Le  Roy 
v.  Cunningham,  44  Cal.  599.)  Where  the  Act  of  Congress 
is  so  operative,  the  question  must  be  settled  by  priority  of 
right.  And  in  this  case,  Thomas'  selection  being  prior  in 
point  of  time  to  Jackson's,  he  had  the  prior  right  and  thereby 
became  the  beneficiary.    {Field  v.  Seabury,  19  How.  332.) 

In  the  Acts  subsequent  to  that  of  1852,  dealing  with  the 
five-hundred-thousand-acre  grant,  the  Legislature  of  this 
State  declared  that  nothing  in  these  Acts  contained  should 
be  construed  to  invalidate  or  injure  the  rights  that  parties 
have  acquired  by  purchase  and  location  of  any  school-land 
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^warrant,  pursuant  to  the  Act  of  May  8, 1852.  (§  4,  Act  of 
April  30, 1857;  Laws,  p.  356;  §  12,  Act  of  April  25,  1858; 
Laws,  p.  248.) 

And  in  such  Acts  provision  is  only  made  for  the  sale  of  the 
unsold  portion  of  the  five  hundred  tjiousand  acres.  (See  §  1, 
Act  of  April  25, 1858;  Laws,  248 ;  §  2,  Act  of  April  27, 1863 ; 
Laws,  591;  §  51,  Act  of  March  28, 1868;  Laws,  507.)  Whether 
the  selection  and  location  authorized  by  the  Act  of  1852  was 
binding  on  the  United  States  is  an  immaterial  questioa  It 
is  binding  on  the  State  and  her  grantees. 

The  State  acquired  the  title  in  trust  for  her  grantee,  the 
beneficiary.  (Blud/woirth  v.  Lake,  83  Cal.  262;  People  v. 
Shearer,  30  id.  648.)  A  court  of  equity  will  control  the  legal 
title  in  the  hands  of  the  trustees,  so  as  to  protect  the  just 
rights  of  others.  {Estrada  v.  Murphy,  19  Cal.  248;  Salmon 
V.  Syrrumda,  30  id,  301;  OVonneU  v.  Dougherty,  32  id.  462; 
CarperUier  v.  Mmtgomery,  13  Wall  (U.  S.)  496.) 

Wheaton  Jk  Scri'vner,  for  Respondents. 

The  complaint  shows  that  in  fact  neither  Thomas  nor 
Hastings  ever  had  any  equities  in  the  land  whatever.  The 
Act  of  1852,  under  which  the  land  warrants  were  sold,  only 
allowed  the  warrants  to  be  located  on  lands  "  within  the  State 
of  California,  subject  to  such  location."  (Hastings  v.  Devlin, 
40  CaL  363.)  The  allegations  of  the  C9mplamt  in  this  case 
are  no  broader  than  were  the  proofs  in  the  case  above  cited. 
The  trouble  with  these  allegations  is  that  they  do  not,  if  true, 
constitute  any  selection  of  the  land  under  any  law  of  the 
State  or  United  States.  The  Legislative  Act  of  1852  did  not 
once  refer  to  the  United  States  Land  Office  or  the  United 
States  Register.  It  did  not  provide  for  filing  the  warrants  in 
the  United  States  Land  Office,  or  anywhere  else,  or  for  sur- 
rendering the  warrants  in  any  form,  or  for  writing  the  word 
"  surrendered  "  across  the  face  thereof,  or  for  the  issuance  of 
any  certificate  by  the  United  States  Register.  All  these  pro- 
ceedings were  unauthorized  by  State  or  national  law,  and 
were  utterly  idle  and  void  proceedings.  (Hastings  v.  Jack' 
9on  and  Devlin,  46  id.  244.) 

It  is  evident  that  the  law  of  1852  did  not  intend  to  pro- 
vide for  the  transfer  of  any  legal  or  equitable  interest  in  the 
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land.  It  gave  no  other  relief  on  the  location  of  its  warrant 
than  a  naked  right  of  possession,  until  the  land  should  be 
surveyed  by  the  United  States  Government.  The  provisions 
of  the  law  of  1852  conflicted  with  the  United  States  law 
which  made  the  grant.^  These  provisions,  even  had  they 
been  valid,  limited  the  rights  which  could  be  obtained  under 
the  Act  to  a  mere  right  of  possession,  and  possibly  to  a  right 
to  obtain  a  patent  by  complying  with  the  terms  of  the 
future  legislation,  yet  expected  and  indicated  in  Section  14, 
provided  the  location  made  under  the  Act  should  be  made  to 
correspond  with  the  expected  United  States  survey,  when 
made  as  stated  in  Section  14.  In  view  of  the  fact  that  there 
is  no  allegation  in  the  complaint  that  the  location  of  Thomas, 
under  the  Act,  ever  was  made  to  corres{>ond  with  the  subse- 
quent United  States  survey,  and  there  is  no  allegation  that 
the  provisions  of  the  subsequent  laws  for  obtaining  a  patent 
were  complied  with,  we  think  it  clear  that  neither  Thomas 
nor  Hastings  ever  could  or  ever  did  acquire  any  rights  or 
equities  in  the  land  in  dispute. 

The  complaint  does  not  negative  the  regularity  of  the  pro- 
ceedings under  and  by  which  Jackson  located  his  warrants 
and  obtained  his  patent 

The  patent  issued  to  Jackson  according  to  law,  and  it  was 
issued  by  the  oflGicers  authorized  to  issue  it.  It  was  not  void 
upon  its  face.  It  was  not  prohibited  by  law,  and  was  not 
issued  without  authority.  The  State,  at  least,  is  concluded  by 
it.  (Durfee  v.  Plaisted,  38  CaL  83.)  It  is  true  that  no  title 
vested  in  the  State  under  the  law  of  July,  1866,  until  the 
lands  were  "certified  over  to  the  State,"  etc  (Collins  v. 
Bartlett,  44  id.  371.)  This  provision  in  the  law  of  July,  1866, 
could  have  no  application  to  Jackson's  selection,  which  was 
made  several  years  before,  and  was  made  upon  the  land  after 
survey  by  the  United  States,  and  was  a  valid  selection  when 
made. 

But  suppose  the  title  to  the  land  did  not  vest  in  the  State 
till  February,  1870,  the  patent  to  Jackson  still  passed  such 
title  when  it  did  vest  in  the  State.  The  law  of  1859,  Section 
4,  declared  that  "such  patents  shall  vest  in  the  grantee 
therein  named  a  good  and  valid  title,  in  fee  simple,  to  the 
lands  therein  described"    Surely  such  a  patent  would  vest  in 
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the  patentee  any  title  subsequently  acquired  by  the  State, 
whether  such  title  came  by  listing  the  lands  or  otherwise.  It 
is  equally  sure  that  such  subsequently  acquired  title  would 
not  have  vested  in  Hastings  by  his  Sheriff's  deed,  even  if  it 
had  passed  to  Thomas. 

The  Act  of  Congress  of  July  28, 1866,  has  no  effect  upon 
the  case,  one  way  or  the  other.  All  that  it  could  do,  and  all 
that  it  undertook  to  do,  was  to  make  good  to  the  State  the 
selections  which  had  been  illegally  made  under  the  laws  of 
the  State.  It  could  not  and  did  not  undertake  te  pass  any 
title  te  the  grantees  of  the  State.  In  ite  terms  and  operation 
it  was  limited  to  making  good  to  the  State  ite  former  grant 
from  Congress.  It  could  have  no  effect  upon  the  particular 
land  in  dispute,  even  in  confirming  it  to  the  Stete,  for  the 
reason  that  prior  to  1863  Jackson  had  made  a  valid  selection 
of  the  land  in  accordance  with  the  State  and  United  Stetes 
laws,  and  his  selection  had  been  recognized  as  valid,  and  acted 
upon  as  valid,  by  both  the  United  Stetes  and  the  Stete. 

Sharpstein,  J.: 

Thomas,  to  whose  interest  the  relator  has  succeeded,  at- 
tempted in  June,  1853,  to  locate  a  school-land  warrant  upon 
the  land  in  controversy.  That  attempt  was  made  in  the  man- 
ner prescribed  by  the  Legislature,  but  was  ineffectual  because 
the  land  was  then  unsurveyed,  and  not  subject  to  selection. 
(Hastings  v.  Jackson,  46  Cal.  234.)  On  the  first  of  the  suc- 
ceeding October,  the  land  was  surveyed  by  the  Government 
of  the  United  Stetes.  On  the  twenty-fourth  of  December, 
1853, ''said  location  was  presented  to  the  Register  of  the 
United  Stetes  Land  Office  of  the  district  wherein  the  same 
was  located,  and  wad  by  him  duly  accepted  and  approved." 
This  is  characterized  in  Hastings  v.  Jackson,  supra,  as  an 
unauthorized  proceeding,  which  no  law,  Stete  or  Federal,  jus- 
tified. In  Hastings  v.  Devlin,  40  Cal.  358,  the  Court  said: 
"  We  know  of  no  stetute  of  California  or  of  the  United  Stetes 
authorizing  the  performance  of  the  acte  set  forth  in  the  cer- 
tificate of  Gift,  Register  of  the  Land  Office  at  Benicia,  of  De- 
cenfber  24,  1853."  It  was  accordingly  held,  in  Hastings  v. 
Jixckson,  supra,  that  the  plaintiff  in  that  case,  who  is  the  re- 
lator in  this  proceeding,  bore  no  such  relations  to  the  prop- 
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erty,  which  was  the  same  in  that  case  as  in  this,  as  would  en- 
title him  to  call  in  question  the  title  of  the  defendants,  who 
were  the  same  in  that  case  as  in  this. 

In  Fehruary,  1857,  the  defendant  Jackson  located  two 
school-land  warrants  upon  the  land  and  obtained  a  patent  for 
it  from  the  State  in  March,  1863.  The  land  was  not  listed 
by  the  United  States  to  this  State  until  February,  1870.  In 
September,  1871,  the  United  States  Land  Commissioner  can- 
celed Jackson's  location  and  sent  back  to  him  the  warrants 
which  he  had  located  on  the  land  This  was  done  after  the 
land  had  been  listed  to  the  State,  and  the  Commissioner  had 
no  power  over  the  subject  after  that  (Hastings  v.  Jackaon, 
supra.)  It  does  not  appear  that  anything  has  transpired 
since  the  commencement  of  the  action  of  Hastings  v.  Jackson, 
supra,  to  change  the  relations  which  then  existed  between 
those  parties,  or  to  materially  affect  their  rights  in  the  prem- 
ises. The  grounds  upon  which  the  plaintiff  in  that  cafe 
claimed  relief  are  those  upon  which  the  plaintiff  in  this  case 
claims  relief,  and  the  Court,  in  that  case,  passed  upon  all  the 
questions  involved  in  this,  except  that  it  declined  to  consider 
whether  the  State  could  avoid  its  conveyance  to  Jackson  be- 
cause the  land  was  not. listed  to  the  State  when  he  obtained 
the  patent  for  it,  or  because  no  notice  of  his  application  to 
locate  his  warrants  upon  the  land  was  published  as  required 
by  law,  for  the  reason  that  the  plaintiff  was  not  in  a  position 
to  raise  those  questions. 

A  point,  however,  is  raised -in  this  case  which  does  not 
appear  to  have  been  before  considered,  i.  e,,  that  the  Act  of 
Congress  of  July  23,  1866,  entitled  "An  Act  to  quiet  land 
titles  in  CaUforuia,*'  made  Thomas'  premature  location  valid. 
The  argument,a€  we  understand  it,is  that  neither  the  defendant 
nor  the  relator  had  acquired  the  title  to  the  land  prior  to  the 
.passage  of  that  act,  and  that  the  equity  of  the  relator,  being 
older,  is  the  stronger. 

It  must  be  admitted,  we  think,  that  the  patent  to  Jackson 
was  prematurely  issued.  Section  2  of  the  Act  of  April  30, 
1857,  authorizes  the  issuance  of  a  patent  after  the  certifica- 
tion of  the  land  located  to  the  State.  But  we  can  not  seeliow 
the  State  could  avoid  the  patent  on  that  ground.  After  tht» 
land  had  been  certified  over  to  the  State,  the  locator^  was  en- 
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titled  to  a  patent  upon  the  presentation  of  a  register's  cer- 
tificate, or  other  satisfactory  evidence  that  his  location  had 
been  duly  made.  A  valid  location  ioight  have  been  made 
after  the  land  had  been  surveyed  by  the  United  States,  and 
before  the  land  was  certified  over  to  the  State.  That  is,  valid 
in  the  sense  that  if  after  the  location  was  made,  the  land  was 
certified  over  to  the  State,  the  locator  would  be  entitled  to  a 
patent.  As  between  him  and  the  State,  his  right  to  the  land 
mma  fixed  by  a  locatian  upon  it  in  the  manner  proocribed  by 
the  laws  of  the  State.  £ut  the  title  remained  in  the  United 
States  until  after  the  certification  of  the  land  over  to  the 
State.  Before  that  event,  a  patent  from  the  State  would  not 
convey  the  title,  for  the  obvious  reason  that  the  State  had 
none  to  convey.  Still,  upon  a  valid  location,  made  after  the 
survey,  and  before  the  certification  by  the  United  States,  the 
locator  was  in  a  position  to  demand  and  compel  the  issu- 
ance of  a  patent  whenever  the  land  so  locat^  should  be  certi- 
fied over  to  the  State.  Therefore,  if  Jackson's  location  was  a 
valid  one,  and  no  patent  had  been  issued  to  him,  he  would  be 
entitled  to  have  one  issued  to  him  now.  We  are,  therefore, 
unable  to  perceive  that  the  State  can  avoid  the  patent  hereto- 
fore issued,  on  the  ground  that  it  was  prematurely  issued. 

Aside  from  the  claim  that  the  relator  acquired  a  prior  and 
superior  right  to  that  of  Jackson  to  the  land,  we  find  but  one 
other  objection  to  the  validity  of  his  location,  and  that  is,  that 
no  notice  of  his  application  to  the  Begister  of  the  Land  Office 
for  a  certificate  of  location  was  published,  as  the  law  required 
it  should  be. 

The  law,  however,  does  not  make  the  validity  of  the  certifi- 
cate or  patent  dependent  upon  the  publication  of  that  notice, 
which  was  required  to  be  given  in  order  that  adverse  claim- 
ants might  be  heard  in  opposition  to  the  application  if  they 
chose  to  be.  But  they  were  not  concluded  by  the  granting 
of  the  certificate,  with  or  without  notice.  The  State  certaioly 
was  in  no  way  prejudiced  by  the  failure  to  publish  such  no- 
tice; and  no  one  can  take  advantage  of  the  omission  without 
showing  that  he  was  in  some  way  prejudiced  by  it.  This 
objection  was  not  pressed  at  the  argument,  and  does  not  ap- 
pear to  be  much  relied  on,  although  it  is  adverted  to  in  one 
of  the  briefe.  ^         j 
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The  point  upon  which  the  learned  oounsel  for  the  relator 
mainly  rely  is,  that  the  location  of  Jackson,  although  made 
after  the  survey  of  the  land  by  the  United  States,  was  equally 
invalid  with  that  of  Thomas',  which  was  made  before  said 
survey,  because  both  were  made  before  the  land  had  been  certi- 
fied by  the  United  States  over  to  the  State,  and  that  neither 
would  be  valid  except  for  the  Act  of  C!ongress  of  July  23, 
1866,  entitled  ''An  Act  to  quiet  land  titles  in  Calif omia." 

If  Jackson's  location  was  invalid,  Thomas  undoubtedly  has 
the  superior  right  to  the  land  under  that  Act.  But  we  are 
unable  to  discover  that  Jackson's  location  was  invalid  It 
was  not  made  until  after  the  land  had  been  surveyed,  and,  as 
we  understand  the  law,  a  valid  selection  and  location  might 
then  be  made,  and  the  person  making  it  be  entitled  to  a  pat- 
ent from  the  State,  whenever  the  land  so  selected  and  located 
should  be  certified  over  to  the  State  by  the  United  States. 
If  this  view  of  the  law  be  correct,  it  necessarily  follows  that 
the  Act  of  Ciongress  last  above  referred  to  can  not  be  success- 
fully invoked  in  behalf  of  the  relator.  No  one  will  maintain, 
we  think,  that  that  Act  could  be  so  construed  as  to  affect  a 
valid  location  made  prior  to  its  passage.  It  would  cure  the 
invalidity  of  Thomas'  location  if  no  intervening  right  had 
accrued  in  the  mean  time.  But  a  valid  location  made  between 
the  date  of  Thomas'  location  and  the  passage  of  the  Act  would 
constitute  an  intervening  right,  which  it  was  clearly  not  the 
intention  of  Congress  to  interfere  with. 

We  think  that  the  demurrer  to  the  complaint,  on  the  grouna 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
acticm,  was  properly  sustained,  and  that  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 

Morrison,  C.  J.,  and  Thornton,  J.,  concurred. 
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[Ka  7,732.-111  Bank.] 
Jane  SO,  1881. 

PEOPLE  EX  KEL.  GABRIEL  H^TNES  v.  W.  A.  HENRY. 

ELionoN  or  Police  Judos^Municipal  OmoBBr— DzriNiTioN— CoNsnnT- 
TIOVAX  Law. — A  Police  Jadge,  though  a  judicial  officer,  is  also  amunioipal 
officer,  and  is  not  one  of  those  mentioned  in  Seption  10  of  Article  zxii.  of 
the  Constitution. 

Appeal  from  a  ju4gmeiit  for  the  defendant  in  the  Superior 
Court  of  the  County  of  Sacramento. 

The  action  in  the  Court  below  was  brought  to  determine 
the  title  to  the  office  of  Police  Judge  of  the  City  of  Sacra* 
menta  The  relator  claimed  the  office  by  virtue  of  an  election 
held  in  November,  1880;  the  defendant,  by  virtue  of  an  election 
in  September,  1879. 

8.  Solon  Roll,  for  Appellant. 

Henry  Edgerton,  W.  B.  C.  Brown,  and  TT.  A.  Anderson^  for 
Respondent.  . 

Ross,  J.: 

A  Police  Judge  is  undoubtedly  a  judicial  officer,  but  he  is  a 
judicial  officer  of  a  municipality.  He  is,  therefore,  a  munici- 
pal officer,  and  is  not  one  of  those  mentioned  in  Section  10  of 
Article  xxii.  of  the  present  Constitution.  {In  re  Stuart,  63 
Cal.  748 ;  Barton  v.  KaUoch,  56  Cal.  95;  Uridiaa  r.  Morrill, 
22  id.  473;  People  v.  Prorrmes,  34  id.  520;  Political  Code, 
§§4356,4370.) 

This  disposes  of  the  claim  of  the  relator  to  the  office  of 
Police  Judge  of  the  City  of  Sacramento.  But  the  purpose  of 
the  action  was  to  oust  the  respondent  as  well  as  to  install  the 
relator. 

Respondent  was  elected  to  the  office  at  the  general  election 
held  in  September,  1879.  He  was  elected  by  virtue  of  the 
Act  of  the  Legislature  approved  April  1,  1864,  and  of  those 
provisions  of  the  present  Constitution  continuing  in  existence 
Police  Courts  and  changing  the  time  of  holding  judicial  elec- 
tions from  October  to  the  day  of  the  general  elections  in  the 
month  of  September.  Digitized  by  Googk 
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The  Act  of  April  1. 1864,  is  entitled  "An  Act  to  provide 
for  the  election  of  the  Police  Judge  of  the  City  of  Sacramento 
at  the  time  of  the  election  of  other  judicial  officers,"  and 
declares:  "The  Police  Judge  of  the  City  of  Sacramento  shall 
be  elected  at  the  special  judicial  election  to  be  holden  on  the 
third  Wednesday  in  October,  A.  D.  1865,  and  every  two  years 
thereafter,  and  shall  take  office  on  the  first  day  of  January 
next  succeeding  his  election,  and  shall  hold  for  two  years  and 
until  his  successor  is  elected  and  qualified." 

The  evident  purpose  of  this  a/ct  was,  as  its  title  indicates, 
to  provide  for  the  election  of  the  Police  Judge  of  the  City  of 
Sacramento  at  the  time  of  the  election  of  other  judicial  offi- 
cers. Until  the  adoption  of  the  present  Constitution  such 
judicial  elections  were  held  in  the  month  of  October,  but  by 
the  provisions  of  that  instrument  the  time  of  holding  them 
was  changed  to  the  day  of  the  general  elections  in  Septem- 
ber. Accordingly,  at  the  general  election  in  September,  1879, 
the  judicial  officers  of  the  State  were  elected.  At  that  time 
the  respondent  was  voted  for  and  elected  Police  Judge  of  the 
City  of  Sacramento.  And  although  he  was  not  elected  on 
the  third  Wednesday  in  October,  he  was  elected  at  the  time 
of  the  election  of  the  other  judicial  officers,  which  was  in  ac- 
cordance with  the  obvious  intent  and  meaning  of  the  Act  of 
April  1, 1864;  and  having  been  elected  in  substantial  com- 
pliance with  the  law,  and  having  qualified  and  entered  upon 
the  discharge  of  the  duties  of  the  office,  we  think  his  tenure 
ought  not  to  be  disturbed 

Judgment  affirmed. 

McKiNSTET,  THORNTCiN,  and  Sharpstein,  JJ.,  concurred. 


[No.  7,554.— DepftPtment  One.] 
July  18,  1881. 

R.  WITTENBROCK  v.  JOHN   BELLMER  et  al.,  and 
WILLIAM  KLEINSORGE,  Intervenob, 

New  Tbial—Paktiks— Law  0¥  the  Case—Case  Ovekruled. — Judgment 
was  entered  in  this  case  in  favor  of  the  plaintiff  and  of  the  intervener, 
bnt  a  new  trial  was  granted,  which  on  a  former  appeal  (reported  57  Cal. 
12)  was  afiSrmed  as  to  the  plaintiff,  bnt  reversed  as  to  the  intervenor  on 
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the  ground  that  the  notice  of  motion  wm  not  addrened  to  or  served 
npon  him. 
ffeld:  In  the  absence  of  notice  to  all  the  adrerse  parties,  the  Superior  Conr^ 
should  have  denied  the  motion  for  a  liew  trial  as  to  all  the  parties.  That 
point  was  not  made  or  considered  hy  this  Court  on  the  former  appeal,  and 
the  appeal  was  decided  upon  dififerent  principles;  but  the  ruling  of  the 
Court  upon  the  former  appeal  has  become  the  law  of  the  case. 

Id. — ^Id. — Id. — Judomjent — ^Appxal. — Where  a  new  trial  has  been  granted 
as  to  some  of  the  antagonistic  jiartieSy  the  findioTgs  are  set  aside  which 
determine  the  rights  of  such  parties,  and  as  to  them  the  case  stands  as 
if  it  had  never  been  tried;  but  the  judgment  and  findings,  in  so  far  as 
they  purport  to  determine  the  rights  of  the  moving  parties,  and  those  as 
to  whom  the  new  trial  has  been  denied,  continue  to  exist,  aftd  the  judg- 
ment is  appealable. 

MoBioAGE— Plxdob— Mabshaliko  or  SBUi/JUTiBg.— B.  and  K.,  partners, 
mortgaged  land  held  by  them  in  common,  and  at  the  same  time  pledged 
certain  stock  (found  by  the  Court  to  be  partnership  assets)  to  secure  the 
^  mortgage  debt.  Shortly  afterwards  they  partitioned  the  land  between 
them,  and  K.,  having  paid  one  half  of  the  debt,  obtained  from  the  mort- 
gagee a  release  of  his  land  from  the  mortgage*  B.  and  K.,  as  partners, 
were  adjudicated  bankrupts,  and  the  mortgagee  delivered  the  stock  to 
the  intervenor,  their  assignee  in  bankruptcy,  who  claimed  the  right  to 
detain  the  same.  This  action  was  brought  by  the  assignee  of  the  mort- 
gagee to  foreclose  the  mortgage. 
Held:  There  can  be  no  doubt  that  the  intervenor,  as  assignee  in  bankruptcy, 
can  have  no  property  iu  the  stock  which  is  not  subject  to  the  lien  of  the 
mortgage,  and  that  the  appellants  may  insist  that  it  be  sold,  and  the  pro- 
ceeds applied  to  the  mortgage  note  to  reduce  the  lien  on  the  land  and  the 
personal  liability  of  D. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  Sacramento  County.    Denson,  J. 

A  petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied.  The  facts  were  as  stated  in  the  opin- 
ion and  in  the  syllabus* 

A.  C.  Freeman,  for  Appellants. 

Creed  Haymond  and  X.  8.  Taylor,  for  Bespondenta 

The  Court: 

As  the  case  stands,  a  new  trial  on  motion  of  the  defendants 
John  and  Maria  Bellmer  has  been  granted  as  to  plaintiff  and 
denied  as  to  the  defendant  or  intervenor,  William  Kleinsorge. 
(Wittenbrock  v.  Bellmer,  57  Cal.  12.)  The  defendant  or  in- 
tervenor, William  Kleinsorge,  and  the  defendants  John  BeU- 
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mer  and  Maria  Bellmar,  occupied  antagonistic  positions  in  the 
action.  In  the  absence  of  notice  to  all  the  adverse  parties, 
the  Superior  Court  should  have  denied  the  motion  for  a  new 
trial  as  to  all.  That  point  was  not  made  or  considered  by 
this  Court  at  the  former  appeal,  and  the  appeal  was  decided 
upon  different  principles.  The  ruling  of  the  Court  at  the 
former  appeal  is  the  law  of  this  case. 

But  the  effect  of.  the  ruling  upon  the  judgment  of  the  lower 
Court  is  a  matter  now  for  the  first  time  to  be  considered 

The  present  appeal  is  from  the  judgment  of  the  Superior 
Court,  and  respondent  moved  to  dismiss  the  appeal  on  the 
ground  that  there  was  no  judgment  when  the  appeal  was 
taken. 

A  motion  for  a  new  trial  is  an  application  for  a  re-exami* 
nation  of  the  issues  of  fact  (C.  C.  P.,  §  656.)  It  is  an  appli- 
cation to  have  the  verdict  or  decision  set  aside,  and  is  not 
addressed,  to  the  judgment.  (Id.,  §  657.)  When  the  new 
trial  is  granted  as  to  all  the  parties,  the  whole  judgment  falls 
as  an  incident  to  the  vacation  of  the  verdict  or  decision. 
Where  a  new  trial  has  been  granted  as  to  some  of  the  antag- 
onistic parties  (the  cause  having  been  tried  by  the  Court),  it 
is  apparent  that  the  findings  are  set  aside  which  deteimine 
the  rights  of  such  parties,  and  as  to  them  the  case  stands  as 
if  it  had  never  been  tried.  The  judgment,  so  far  as  it  affecta 
the  rights  of  the  moving  party,  and  the  adverse  parties  with 
respect  to  whom  the  new  trial  has  been  granted,  comes  to 
naught  with  the  findings  by  which  it  was  supported.  But 
the  judgment  and  findings,  in  so  far  as  they  purport  to  de- 
termine the  rights  of  the  moving  party  and  those  as  to  whom 
the  new  trial  had  been  denied,  continue .  to  exist,  and  the 
judgment  is  appealable.  The  motion  to  dismiss  should  there- 
fore be  denied.  The  Court  below  found  "  that  John  Bellmer 
[defendant],  for  the  purpose  of  securing  the  payment  of  said 
note  [the  note  to  secure  which  the  mortgage  was  given],  and 
as  a  part  of  said  transaction,  and  for  no  other  purpose, 
pledged  to  said  corporation  fifteen  shares  of  stock  of  said  cor- 
poration, by  indorsement  thereon  and  assignment  thereof,  ' 
which  stock  then  and  theretofore  stood  in  the  name  of  said 
John  Bellmer  on  the  books  of  said  corporation,  which  said 
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stock  was  delivered  to  said  corporation.  That  said  stock  is 
now  worth  $1,590." 

The  findings  show  that  the  stock  thus  pledged  to  the  Qer- 
mania  Building  and  Loan  Association,  the  corporation  referred 
to,  was  never  speciaUy  assigned  to  plaintiff.  The  stock  was 
delivered  by  the  corporation  to  defendant,  William  Klein- 
sorge,  who  claims  the  right  to  detain  the  same  as  assignee  in 
bankruptcy  of  John  Bellmer  and  Charles  Kleinsorge,  bank- 
rupts, as  part  of  the  partnership  assets  of  said  John  and 
Charles. 

The  note  and  mortgage  were  executed  by  John  Bellmer  and 
Charles  Kleinsorge,  and  it  clearly  appears  in  the  findings  that 
the  stock  was  pledged  by  both  "as  part  of  the  same  transac- 
tion." The  transaction  occurred  February  18, 1876,  and  John 
Bellmer  and  Charles  E^leinsorge  were  not  adjudicated  bank- 
rupts until  February  27, 1878.  There  is  no  suggestion  that 
the  pledging  of  the  stock  was  fraudulent,  or  that  the  pledg- 
ors were  indebted  at  the  time  of  the  contract  between  the 
corporation  and  themselves. 

There  can  be  no  doubt  that  William  Kleinsorge,  as  assignee 
in  bankruptcy,  can  have  no  property  in  the  stock  which  is 
not  subject  to  the  lien  of  plaintiff  as  assignee  of  the  promis- 
sory note,  and  that  the  appellants  may  insist  that  it  be  sold 
and  the  proceeds  applied  to  the  mortgage  note,  to  reduce  the 
lien  on  the  land  and  the  personal  liability  of  John  Bellmer. 

Motion  to  dismiss  denied,  and  judgment  reversed  and  cause 
remanded  for  a  new  trial 


[No.  7,849.— In  Buik.] 
Angnst  1,  1S81. 


HORACE  W.  CARPENTIER  v.  JOSEPH  D.  BARTLETT 

£T  AL. 

Dqmibsal  or  Appeal  pob  FAn^XTRE  to  Fuje  TRANscRn>T~CERTiTZGATE  op 
Clerk. — Upon  a  motion  to  dismiss  an  appeal  for  failure  to  file  transcript 
the  Clerk's  certificate  must  show  service  of  the  appeaL 

Appeal  from  the  Superior  Court  of  Ventura   County, 
Hikes,  J. 
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B,  S.  Brooks,  for  Respondent 
Williams  4s  WiUiaTM,  for  Appellants 

The  Court: 

The  motion  to  dismiss  the  appeal  in  this  case  must  he 
denied.  The  Clerk's  certificate  does  not  show  that  any  notice 
of  appeal  had  been  served.  On  the  contrary,  he  does  certify 
that  "  notice  of  appeal  was  never  served,  as  i^pears  from  the 
filea"  The  respondent  attempts  td  supply  the  omission  by 
An  affidavit  of  service  of  said  notice.  But  that  can  not  be 
received  in  lieu  of  the  Clerk's  certificate,  which  the  rale  of 
this  Court  requires.    (See  Frederick  v.  Tiemey,  54  CaL  683.) 

Motion  denied. 


[No.  10,535.— In  Bonk.] 
AnguBt  12,  1881. 

THE  PEOPLE  u  R  HARTMAN. 

Labcsnt— EvmENCB  or  Prsvioub  Otfense.— Upon  the  trial  <d  %  penoa 
charged  with  larceny,  it  is  error  to  permit  evidence  to  be  introduced 
tending  to  show  that  the  defendant  had  at  another  time  Mkea  other 
property  than  that  described  in  the  indictment. 

.Appeal  from  a  judgment  of  conviction,  and  frmn  an  order 
denying  a  new  trial,  in  the  Superior  Court  of  San  Bernardino 
County.   BoLFE,  J. 

A.  B.  Paris,  Satterwhite  is  Curtis^  for  Appellant. 
A.  X.  Hart,  Attorney  General^  for  Respondent. 

TheCouKT: 

The  appellant  was  indicted  for  the  crime  of  grand  larceny, 
and  on  the  trial  the  District  Attorney  was  permitted,  agamst 
the  objection  of  defendant,  to  introduce  evidence  tending  to 
show  that  the  defendant  had  at  another  time  stolen  other 
property  than  that  described  in  the  indictment.  This  was 
error.  ( Walker  v.  Commonwealth,  1  Leigh,  574 ;  Stale  v.  Datt- 
hert,  42  Mo.  242 ;  Stale  v.  Ooetz,  84  Mo.  86.) 

Judgment  and  oi^er  reversed.  ^         , 
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[No.  7,9(y7.-In  Bank.] 
Angnat  19,  1881. 

W.  R  TREADWELL  u  THE  BOARD  OF  SUPERVISORS 
OF  YOLO  COUNTY. 

Elbctiost  ot  Countt  Officers— Constitutional  Law.— Application  for 
writ  of  mandamus  to  compel  the  Board  of  Superviaon  of  Yolo  Connty 
to  take  atepB  preparatory  to  the  holding  of  an  election  on  the  first  Wednea- 
day  of  September,  1881,  for  certain  county  officerai  Application  denied. 
(McKiNSTBT  and  Boss,  JJ.,  diaaented;  Mobbibon,  G.  J.,  expreaaing  no 
opinion.) 

Application  for  writ  of  *mam2amtiA 

W.  B.  TrmdweU,  for  Plaintiff. 

Oeorge  F,  Baker  and  W.  K  0.  Broum^  for  Defendants. 

Sharfstein,  J.: 

Application  for  a  writ  of  Tna/nda/nma  to  compel  the  Board 
of  Supervisors  of  Yolo  CJounty  to  take  steps  preparatory  to 
the  holding  of  an  election  on  the  first  Wednesday  of  Septem^ 
ber  of  this  year,  for  the  election  of  certain  county  officers,  as 
provided  in  Section  4109  of  the  Political  Code  as  it  stood 
prior  to  March  7>  1881,  when  the  Legislature  attempted  to 
amend  it. 

The  petitioner  insists:  1.  That  the  amendatory  Act,  if  con* 
stitutional,  does  not  dispense  with  the  holding  of  an  election 
this  year  for  the  officers  enumerated  in  his  petition;  2.  That 
if  it  does,  it  is  repugnant  to  that  provision  of  the  Constitu- 
tion which  prohibit  the  extension  of  the  term  of  any  officer 
''beyond  the  period  for  which  he  is  elected  or  appointed." 
(Const,  Art  xl,  §  9.) 

The  Act  of  March  7, 1881,  is  entitled  ''An  Act  to  amend  Sec-  . 
tion  4109  of  'An  Act  to  establish  a  Political  Code,'  approved 
March  12, 1872,  relating  to  the  election  and  terms  of  office  oi 
county,  city  and  county,  and  township  officers,  and  to  repeal 
Sections  4024,  4027,  and  4111  of  said  Political  Code." 

By  comparing  this  Act  with  that  of  which  it  purports  to 
be  amendatory,  it  will  be  seen  that  an  attempt  is  made  tc 
completely  revise  Section  4109.    As  it  originally  stood,  that 
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section  provided  for  the  holding  of  county  elections  on  the 
same  day  that  general  elections  were  held,  under  the  late 
Constitution.  The  present  Constitution  has  changed  the 
time  of  holding  general  elections  from  the  first  Wednesday  of 
September  to  the  first  Tuesday  after  the  first  Monday  of 
November.  The  intention  of  the  Legislature  to  make  a  cor- 
responding change  in  the  Code  in  relation  to  the  time 
of  holding  elections  for  county  and  township  officers  is 
sufficiently  manifest  in  the  amendment  of  March  7,  1881. 
The  effect  of  such  a  revision  upon  the  provisions  of  the  sec- 
tion revised  is  the  point  which  we  will  first  consider. 

In  Murdoch  v.  Memphis,  20  Wall  617,  the  Court  says: 
"We  are  of  opinion  that  it  was  their  (Congress*)  intention  to 
make  a  new  law  so  far  as  the  present  law  differed  from  the 
former,  and  that  the  new  law,  embracing  all  that  was  in- 
tended to  be  preserved  of  the  old,  omitting  what  was  not  so 
intended,  became  complete  in  itself  and  repealed  all  other  law 
on  the  subject  embraced  within  it.  The  authorities  on  this 
subject  are  clear  and  uniform."  (Citing  United  States  v. 
Tyneny  11  Wall.  88;  Hmderaon's  v.  Tobacco,  id.  652;  BaHlet 
V.  King,  12  Mass.  637;  Commonwealth  v.  Cooley,  10  Pick.  36.) 

In  this  case  the  intention  of  the  Legislature  to  revise  in 
the  later  Act  the  entire  subject-matter  of  the  former  one, 
appears  more  plainly  than  it  did  in  any  of  the  cases  above 
cited.  And  whenever  that  intention  clearly  appears,  the  sub- 
sequent Act  operates  as  a  repeal  of  the  former,  although  it 
contains  no  express  words  to  that  effect.  An  amendment  of 
a  statute  will  operate  precisely  as  though  the  subject-matter 
of  the  amendment  had  been  originally  incorporated  in  the 
statute  amended,  as  regards  any  action  had  after  the  amend- 
ment is  made.     {Hotbrook  v.  Nichol,  36  111.  161.) 

It  does  not  seem  to  us  that  under  the  authorities  there  can 
be  any  doubt  as  to  the  operation  of  the  Act  of  March  7, 1881. 
If  constitutional,  it  completely  superseded  the  section  which 
it  amended  and  revised.    {Staie  v.  Andrews,  20  Tex.  230.) 

Its  constitutionality  is  attacked  on  the  ground  that  if  it 
dispenses  with  the  holding  of  an  election  of  county  officers 
this  year,  it  in  effect  extends  the  terms  of  the  present  incum- 
bents. It  is  not  claimed  that  it  expressly  or  directly  attempts 
to  do  anything  of  the  kind.    But  it  is  claimed  ^at  such 
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would  be  the  necessary  result,  because  the  present  incumbents 
are  entitled  to  hold  their  respective  offices  until  their  suc- 
cessors are  qualified.  The  Code  so  provides,  but  if  that 
provision  of  the  Code  is  repugnant  to  the  Constitution,  the 
Code  must  give  way,  and  the  result  would  be  that  all  of  these 
offices  would  become  vacant  at  the  expiration  of  the  terms 
for  which  the  incumbents  were  elected,  and  such  vacancies 
would  have  to  be  filled  in  the  manner  prescribed  by  law.  And 
if  there  be  no  mode  provided  by  law  for  filling  them,  they 
must  be  filled  in  the  mode  provided  by  Section  8  of  Article  v. 
of  the  Constitution.  If  either  Act  is  unconstitutional,  it  is 
the  one  which  provides  that  officers  shall  hold  after  their 
terms  have  expired,  and  not  the  one  which  changes  the  time 
of  holding  the  election. 
Application  denied. 

Thornton,  J.,  concurred. 

Myrick,  J.,  concurring: 

I  concur  in  the  judgment,  upon  the  ground  that,  in  my 
opinion,  there  can  he,  under  the  Constitution,  no  election  the 
present  year. 

McEee,  J.: 

The  Constitution  of  1879  excepted  from  the  operation  of 
its  provisions  upon  the  subject  of  election  of  county  officers, 
and  their  official  duties  and  terms  of  office,  the  first  election 
held  after  its  adoption.  (§  20,  Art.  xx.)  It  required  that 
the  officers  to  be  chosen  at  the  election  of  1879  should  be 
elected  at  the  time  and  in  the  manner  then  provided  by  law. 
(§  10,  Art.  xxiiL)  The  laws  regulating  that  election  were  . 
not  disturbed,  but  remained  in  full  force  and  effect  as  to  all 
officer^  whose  election,  duties,  and  terms  of  office  were  to  be 
afterwards  regulated  and  fixed  by  the  Legislature.  By  them 
the  time  and  mode  of  election  had  been  prescribed,  and  the 
terms  of  office  had  been  fixed.  (P.  C,  Art  iL)  And  it  had 
been  also  provided  that  the  officers  elected  under  them  should 
continue  to  hold  until  their  successors  were  elected  and  quali- 
fied. (P.  C,  §  879.)  Officers  elected  at  the  election  of  1879, 
therefore,  continue  to  be,  by  the  law  of  their  election,  officers 
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de  facto  and  de  jure  until  the  election  and  qualification  of 
their  successora  {People  v.TiUon,  37  CaL  614;  People  ex 
rd.  Stratton  v.  OidUm,  28  id.  44,  383;  People  Y.Whitman,  10 
id.  38.) 

But  the  successors  of  the  oflSeers  elected  in  1879,  tinder 
then  existing  law,  coidd  not  be  elected  until  the  Legislature, 
in  the  exerdse  of  the  powers  conferred  upon  it  by  Section  5, 
Article  xi.,  of  the  Constitution,  gave  effect  to  constitutional 
provisions  upon  the  subject  of  elections  by  the  passage  of  a 
general  and  uniform  law  for  the  election  in  the  several  coun- 
ties of  the  State,  of  such  county,  township,,  and  municipal 
officers  as,,  in  its  judgment,  the  public  convenience  might 
require,  and  prescribing  their  duties,  and  fixing  their  terms, 
and  so  regulating  the  subject  of  elections  as  to  enable  the 
people  of  the  State  to  adjust  themselves  to  the  requirements 
of  the  Constitution,  which  provided  for  future  elections  to  be 
held  in  even-numbered  years.  (§  10,  Art.  xxii.)  The  Legis- 
lature discharged  the  duty  devolved  upon  it  by  the  passage 
of  the  Act  of  March  7, 1881.  This  Act  took  eflect  immedi- 
ately upon  its  passage,  and  all  the  constitutional  provisions 
upon  the  subject  of  the  election  of  county  officers,  their  terms 
and  duties,  as  enforced  by  the  Act,  became  operative;  and  all 
the  provisions  of  the  Political  Code  upon  the  same  subject 
were  repealed.  There  is,  therefore,  no  law  in  existence  whicli 
authorizes  an  election  to  be  held  in  accordance  with  the 
organic  and  statutory  law  of  the  State  until  the  year  1882. 

The  Act  of  March  7, 1881,  is  a  law  which  makes  the  elec- 
tion of  all  county  officers,  and  the  officers  ;to  be  elected  under 
it,  subject  to  the  provisions  of  the  Constitution.  Elections  for 
such  officers  are. only  to  be  held  in  even-numbered  years;  ihe 
compensation  of  such  officers  shall  not  be  increased  after  their 
election,  nor  during  their  terms  of  office ;  nor  shall  the  term 
of  any  such  officer  be  extended  beyond  the  period  for 
which  he  shall  be  elected.  (§  9,  Art.  xi.)  But,  as  I  had 
occasion  to  observe  in  Woods,  v.  Election  Commiesionera^ 
58  Cal.  561,  the  officers  elected  at  the  election  of  1879  are 
not  within  the  intent  and  meaning  of  these  constitutional 
provisions,  because  they  were  elected  by  authority  of  the 
Constitution  itself,  under  laws  which  commanded  them  to 
hold  their  respective  offices  until  their  successors  were  elected 
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and  qualified  under  legislation,  which  was  necessary  to  carry 
into  eifect  the  provisions  of  the  Constitation  upon  the  sub- 
ject   Therefore  I  concur  in  the  judgment. 

(MOBBISON,  C.  J.,  did  not  express  any  opinion  in  the  case.) 

McElNSTBT,  J.,  dissenting:  ^ 

I  dissent  I  am  able  to  discover  no  constitutional  objection 
to  Section  879  of  the  Political  Code,  which  reads:  "Every 
officer  must  continue  to  discharge  the  duties  of  his  office,  al- 
though his  term  has  expired,  until  his  successor  has  quaUfied." 
The  section  does  not  operate  to  extend  the  term  of  any  officer 
"beyond  the  period  for  which  he  is  elected  or  appointed." 
(Constitution  of  Calif  omia,  Art  xi,  §  9.)  It  is  prospective  in  its 
operation,  and  applies  only  to  officers  elected  or  appointed 
after  it  was  enacted.  As  to  such  an  officer,  his  term  is  not 
extended,  but  the  section  referred  to  forms  part  of  the  law 
which  establishes  his  term.  He  is  elected  or  appointed  in 
view  of  the  possible  event  that  his  successor  may  not  qualify 
within  the  definite  period  which  constitutes  his  term  in  case 
his  successor  shall  qualify  within  such  period.  Section  879 
should  be  read  in  connection  with  the  other  provisions  of  the 
Code  relating  to  terms  of  office,  and,  so  read,  each  officer  is 
elected  or  appointed  for  a  definite  period,  and  such  additional 
time,  if  any,  as  may  elapse  between  the  expiration  of  the 
definite  period  and  the  qualification  of  his  successor.  Nor 
can  resort  properly  be  had  to  the  words  "although  his  term 
has  expired,"  to  modify  or  control  the  evident  intent  of  the 
Legislature,  as  expressed  in  Section  879.  The  other  provis- 
ions of  the  Code  which  relate  to  the  term  of  any  officer  are  to 
be  read  with  the  condition  that  the  term  fixed  by  such  pro- 
visions shall  be  continued  until  the  successor  shall  qualify. 

If  the  Act  of  March  7, 1881  (Stata  1881,  p.  72),  is  to  be 
construed  to  repeal  or  abrogate  Section  4109  of  the  Political 
Code,  as  the  same  stood  prior  to  that  date,  then  either  the 
county  officers  who  shall  be  elected  in  Yolo  County  under  the 
Act  of  March  7, 1881,  or  those  who  may  be  "appointed"  ad 
infUerim  by  the  Governor  or  other  appointing  power,  will  be 
the  successors  of  the  present  county  officera 

If  those  who  shall  be  elected  under  the  Act  of  March  7, 
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1881,  will  be  the  successors  of  the  present  officers,  the  Act 
necessarily  extends  the  terms  of  the  present  officers.  The 
present  officers  were  elected  to  hold  office  until  the  first 
Monday  in  March,  1882,  or  until  those  elected  in  1881  should 
qualify.  If  the  Act  of  March  7, 1881,  has  repealed  the  sec- 
tion of  the  Code  under  which  they  were  elected,  the  present 
officers — as  a  direct  consequence  of  that  Act — will  continue  in 
office  until  the  first  Monday  after  the  first  day  of  January,1883, 
or  xmtil  those  elected  in  1882  shall  qualify.  The  act  there- 
fore extends  the  terms  of  the  present  officers  beyond  the 
period  for  which  they  were  elected,  and,  so  construed,  is  vio- 
lative of  Section  9,  Article  xi.  of  the  Constitution. 

The  section  of  the  Constitution  applies  as  well  to  the  terms 
of  officers  elected  before  as  to  those  elected  after  the  Con- 
stitution went  into  operation.  It  is  a  limitation  upon  the 
power  of  the  Legislature  chosen  under  the  present  Constitu- 
tion, and  there  is  nothing  in  the  language  employed  which 
can  be  supposed  to  authorize  an  extension  of  the  terms  of 
those  in  office  when  the  limitation  took  effect 

It  has  been  suggested  that  the  eflect  of  the  Act  of  March 
7, 1881,  will  be  to  create  a  vacancy  as  to  each  county  officer 
from  the  first  Monday  in  March,  1882 — to  be  filled  by  the 
appointing  power.  But  it  is  clear  that  the  Act  can  not  be 
held  to  make  such  vacancy  as  can  be  filled  by  the  Super- 
visors, or  by  any  officer  other  than  the  Governor.  Section 
996  of  the  Political  Code  defines  the  vacancies  which  may 
thus  be  filled,  and  declares  that  such  vacancies  shall  occur 
only  by  reason  of  certain  acts  or  omissions  of  the  "incum- 
bent," before  the  expiration  of  his  term. 

It  is  said,  however,  that  the  Governor  has  power  to  fill  the 
vacancies  imtil  the  next  election  by  the  people.  (Const,  Art 
v.,  §  8.)  Thus,  to  construe  the  Constitution  and  the  Act  of 
March  7,  1881,  is  to  declare  that  the  power  has  been  trans- 
ferred to  the  Governor  to  appoint  all  county  officers  (whose 
terms  are  supposed  to  be  affected  by  the  legislation  we  are 
considering)  to  hold  from  the  first  Monday  of  March,  1882, 
until  the  first  Monday  of  January,  1883.  There  is  nothing 
in  the  language  of  the  Act  of  March  7, 1881,  to  indicate  that 
such  concentration  of  patronage  was  within  the  contemplation 
of  the  Legislature,  and  if  anything  is  clear  from  the  0)nstitu- 
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tion  as  a  whole,  and  from  many  of  its  provisions  separately 
considered,  it  is  a  design  that  matters  of  local  interest  shall 
be  regulated  and  conducted  by  officers  selected  by  the  people 
of  the  several  counties,  towns,  and  citias,  or  by  those  ap- 
pointed by  such  as  are  so  selected.  It  would  seem  to  be  the 
evident  intent  of  the  present  as  well  as  former  Constitution 
to  limit  the  executive  patronage.  {People  v.  Mizner,  7  Cal. 
519.) 

But  in  case  Uie  Act  of  March  7, 1881,  should  be  construed 
as  entirely  abrogating  Section  4109  of  the  Political  Code,  the 
question  would  remain,  Will  vacancies  occur  such  as  the  Gov- 
ernor is  authorized  to  fill?  Sections  2, 15, and  16  of  Article  v. 
of  the  present  Constitution — except  in  certain  particulars  not 
affecting  any  question  involved  in  the  present  controversy — 
are  like  Sections  2, 16,  and  17  of  the  same  article  of  the 
former  Constitution.  In  People  v.  Whitman,  10  Cal.  45,  it 
was  said:  "  The  Constitution  itself  clearly  defines  the  sense  of 
the  phrase  '  vacancy  in  the  office  of  Qovemor '  as  used  in  the 
sixteenth  section,  by  specifically  enumerating  in  the  succeeding 
section  the  instances  which  devolve  the  duties  of  the  Executive 
upon  the  Lieutenant-Governor.  It  will  be  seen  that  all  the 
instances  mentioned  are  such  as  can  only  occur  after  the  term 
of  the  Grovernor  has  commenced  to  run.  ♦  ♦  ♦  When 
the  Constitution  clearly  enumerates  the  events  that  shall  con- 
stitute a  vacancy  in  a  particular  office,  we  must  suppose  all 
other  causes  of  vacancy  excluded."  With  reference  to  the 
second  section  of  the  fifth  article,  the  Court  in  the  same  case 
said:  "  By  this  section  it  is  provided  that '  the  Governor  shall 
be  elected,  etc.,  and  shall  hold  his  office  two  years  from  the 
time  of  his  installation,  and  until  his  successor  shall  be  quali- 
fied.' This  language  is  exceedingly  plain.  The  term  of  the 
office  is  fixed  at  two  years  certain,  with  a  contingent  extension. 
When  this  contingency  happens,  this  extension  is  as  much  a 
part  of  the  entire  term  as  any  portion  of  the  two  years."  "  If 
the  Governor-elect  fail  to  qualif y,from  any  cause,  the  Governor 
would  hold  over  imtil  his  successor  be  elected  and  qualified." 
The  Court  proceeded  to  apply  the  definition  of  the  word  "  va- 
cancy" in  the  phrase  "vacancy  in  the  office  of  Governor"  to 
the  office  of  Controller,  and  held  that  it  was  only  where  a  va- 
cancy thus  defined  occurred  that  the  Governor  had  power  to 
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appoint  a  Controller — adding:  "If  the  Controller-elect  fafl  to 
qualify  from  any  cause,  the  Controller  holds  over  until  his 
successor  is  elected  and  qualified  It  is  only  where  there  is 
no  incumbent  of  the  particular  office  to  hold  over  that  the  sys- 
tem will  allow  the  appointment  of  the  Executive  to  fill  the 
office." 

If  Section  879  of  the  Political  Code  is  valid,  and  consti- 
tutes a  portion  of  the  law  fixing  the  terms  of  county  officers, 
the  principles  applied  to  the  construction  of  the  clauses  of  the 
former  Constitution  are  applicable  to  the  present  Constitution 
and  the  statutes  which  relate  to  terms  of  county  officers. 
These  officers,  like  the  Governor,  hold  office  until 'their  suc- 
cessors qualify.  They  continue  to  be  the  i/ruywrnbefnta  until 
successors  are  elected  and  qualify.  If  there  is  a  failure  to 
elect  a  successor,  no  vacancy  occurs  to  be  filled  by  the  Gov* 
emor.  There  is  nothing  in  the  nature  of  things — ^in.  the  ab- 
sence of  express  provision  to  that  effect — which  requires  that 
the  incumbents  should  be  supplanted  by  those  in  whose  selec- 
tion the  people  have  no  voice.  Indeed,  the  whole  argument 
that  the  Governor  may  fill  the  county  offices  in  case  there 
should  be  no  election  this  year,  seems  based  upon  the  propo- 
sition that  Section  879  of  the  Political  Code,  which  authorizes 
every  officer  to  continue  to  discharge  the  duties  of  his  office 
until  his  successor  is  qualified,  is  repugnant  to  the  provision 
of  the  Constitution  which  prohibits  the  Legislature  from  ex- 
tending the  term  of  any  officer  beyond  the  period  for  which 
he  was  elected.  (Art.  xi.,  §  9.)  We  have  endeavored  to  show 
that  Section  879  is  not  obnoxious  to  that  objection.  The  pur- 
pose of  the  prdiibition  of  the  Constitution  is  sufficiently  ob- 
vioua  It  is  to  relieve  members  of  the  Legislature  from  the 
solicitations  of  partisan  office-holders,  and  to  .remove  any 
temptation  for  those  in  office  to  employ  their  influence  to  se- 
cure a  continuation  of  official  life  without  any  appeal  to  the 
popular  voice.  The  terms  of  county  officers  may  be  fixed  in 
advance,  but  no  man  in  office  can  have  his  term  extended  by 
an  act  of  the  Legislature. 

The  Act  of  March  7, 1881,  provides  that  the  successors  of 
the  present  county  officers  shall  take  office  (if  they  shall  then 
have  qualified)  in  January,  1883,  instead  of  March,  1882; 
Section  879  of  the  Political  Code  (which  has  not  been  re- 
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pealed)  provides  that  the  present  officers  shall  continue  in 
office  until  their  successors  tiiall  qualify.  If  Section  4109  of 
the  Political  Code  is  dead  for  every  purpose,  the  terms  of  the 
present  county  officers  have  been  extended  by  the  Act  of 
March  7,  1881.  We  can  not»  under  the  Constitution,  give 
such  an  effect  to  that  Act. 

Nor  is  it  necessary,  in  order  to  prevent  the  Act  referred  to 
from  operating  an  unconstitutional  extension  of  terms  of 
office,  that  we  should  hold  the  Act  to  be  absolutely  void. 
There  is  no  necessary  conflict  between  the  several  provisions 
of  the  Constitution  mentioned  by  counsel.  There  can  be  no 
doubt  that  the  Legislature  might  have  legislated  in  such  man- 
ner as  that  their  work  would  have  accorded  with  all  the  pro- 
visions of  the  Constitution. 

It  seems  to  have  been  assumed  by  counsel  that  the  Legis- 
lature could  not  comply  with  the  mandate  of  the  Constitu- 
tion ''  to  provide  for  the  election  or  appointment"  of  officers 
in  the  several  counties,  "  prescribe  their  duties  and  fix  their 
terms,"  without  incidentally  violating  the  prohibitory  clause 
that  no  officer's  term  shall  be  extended  "  beyond  the  period 
for  which  he  is  elected  or  appointed;"  and  that  when  the 
Legislature  fixed  terms  of  office  to  commence  in  January, 
1883,  if  the  effect  was  to  extend  the  terms  of  the  present 
officers,  it  was  an  effect  necessarily  resulting  from  obedience 
to  the  constitutional  mandate.  But  certainly  a  clause  might 
have  been  inserted  in  the  Act  of  March  7, 1881,  in  substance — 
"  This  Act  shall  not  be  construed  to  extend  the  term  of  any 
officer."  The  Constitution  inserts  this  clause — ^it  may  plainly 
be  read  by  all  expounders  of  the  law.  It  is  not  necessary  to 
assume,  however,  that  it  was  the  legislative  intention  to  ex- 
tend the  term  of  any  officer.  The  Act  of  March  7, 1881,  sim- 
ply provides  that  certain  officers  shall  be  elected  at  a  certain 
election,  their  terms  to  commence  at  a  certain  date  thereafter. 
Full  force  and  effect  can  be  given  to  the  Act  without  holding 
it  to  mean  that  there  shall  be  no  election  of  such  officers  in 
the  mean  time.  There  is  nothmg  in  the  Constitution  which 
prohibits  the  shortening  of  the  term  of  the  present  county 
officers,  or  of  those  who  shall  be  elected  this  year,  by  an  Act 
of  the  Legislature.  The  Act  may  fairly  be  construed  as  pro- 
viding for  a  future  system  of  biennial  elections  an<L4erms  of 
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o£Sce  commencing  in  1882,  and  not  until  then  superseding 
the  present  system.  So  construed,  it  violates  no  provision  of 
the  Constitution.  Even  admitting  that  the  Act  of  March  7, 
1881,  was  intended  to  repeal  Section  4109  of  the  Political 
Code,  the  repeal  by  implication  can  have  no  greater  effect 
than  would  a  distinct  repealing  clause.  If  the  Act  had,  in 
terms,  repealed  the  section  of  the  Code,  the  Constitution 
would  have  intervened  and  prevented  the  repeal  from  becom- 
ing absolute.  But  the  Act  is  prospective,  and  is  to  be  read 
as  if  it  had  declared  "hereafter  the  several  county  oflSoera 
shall  be  elected  at  the  general  election  in  1882,"  etc  There 
is  no  attempt  to  interfere  with  the  present  system  until  that 
election  arrives.  (P.  <fe  A.  Td.  Co,  v.  ConmioTvweaUk,  66  Pa. 
St  72.) 

It  has  been  further  urged,  that  there  can  be  no  election  of 
county  officers  this  fall,  because  there  is  no  law  providing  for 
a  general  election  this  fall.  It  is  said  that  the  Act  of  April 
16,  1880  (Amdts.  1880,  p.  77),  amends  Section  1041  of  the 
Political  Code,  by  providing  that  the  general  elections  shall 
be  held  on  the  even  instead  of  the  odd  numbered  years.  But 
that  Act  does  not  directly  refer  to  the  terms  of  any  class  of 
officers,  or  in  any  way  determine  what  officers  shall  be  elected 
at  the  general  election*  It  is  not  pretended  that  its  effect  was 
to  shorten  the  terms  of  county  officers,  but,  on  the  contrary, 
that,  in  connection  with  the  Act  of  March  7, 1881,  it  has  ex- 
tended them  until  such  officers  shall  be  succeeded  by  those 
elected  in  1882.  As  has  been  said  with  reference  to  the  Act 
of  March  7, 1881,  it  is  not  necessary  to  declare  the  Act  of 
April  16, 1880,  absolutely  void  in  order  to  construe  it  so  that 
it  shall  not  violate  the  Constitution  by  extending  the  term  of 
any  officer. 

The  Act  of  April  16, 1880,  provided  that  there  should  be  a 
general  election  in  1880  and  every  second  year  thereafter; 
but  there  was  no  law  for  the  election  of  corjunty  officers  on  an 
even-numbered  year  tmtil  March  7, 1881.  Neither  of  these 
statutes  can  be  construed  to  extend  the  term  of  such  officers. 
There  was  no  law  providing  for  the  election  of  the  county 
officers  in  1880  or  1882,  which  was  operative  in  the  year 
1880.  So  far  as  such  officers  are  concerned,  the  election  must 
be  held  in  1881,  because  to  construe  the  Act  of  April  16, 1880, 
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as  changing  the  time  of  their  election  from  1881  to  1882 
would  be  to  extend  the  terms  of  such  officers.  Nevertheless, 
a  general  election  must  be  held  in  1882,  and  at  that  election 
county  officers  should  be  elected  as  successors  of  those  elected 
in  1881.  This  construction  of  the  statutes  of  1880  and  1881 
will  accomplish  the  purpose  of  the  provision  of  the  Constitu- 
tion which  requires  the  Legislature  to  provide  for  the  election 
of  county  officers  and  to  fix  their  terms,  without  violating  the 
other  provision,  which  prohibits  the  extension  of  the  term  of 
any  officer  beyond  the  period  for  which  he  was  elected. 

Ross,  J.: 

I  disseni  For  the  reasons  stated  in  my  concurring  opin- 
ion in  the  case  of  Wood  v.  Election  Commissioners,  68  Cal. 
661,  the  Act  of  the  Legislature  approved  March  7, 1881,  and 
generally  known  as  the  Hartson  Act,  is,  I  think,  a  valid  con- 
stitutional law,  prospective  in  its  operation,  and  provides  for 
a  future  system  of  biennial  elections  on  the  even-numbered 
years,  commencing  in  the  year  1882. 

In  my  view,  therefore,  the  determination  of  the  present 
case  depends  on  the  question,  whether,  independent  of  the 
Hartson  Act,  there  is  any  existing  law  requiring  an  election 
for  county  officers  to  be  held  in  the  month  of  September  of 
this  year.  If  there  is,  the  Hartson  Act  can  Aot  operate  to 
postpone  such  election,  because  that  would  be  in  effect  to  ex- 
tend the  terms  of  office  of  the  present  incumbents  beyond 
the  period  for  which  they  were  elected.  Those  incumbents 
were  elected  at  the  general  election  held  in  September,  1879, 
by  virtue  of  Sections  1041  and  4109  of  the  Political  Code, 
which  were  then  in  force,  and  then  read  as  follows: 

Section  1041:  "There  must  be  held  throughout  the  State, 
on  the  first  Wednesday  of  September,  in  the  year  eighteen 
hundred  and  seventy-three  and  in  every  second  year  there- 
after, and  also  on  the  Tuesday  next  after  the  first  Monday  of 
November  in  each  bissextile  or  leap  year,  an  election  to  be 
known  as  the  general  election." 

Section  4109:  "All  county  and  township  officers,  except 
judicial  officers,  assessors,  and  supervisors,  must  be  elected 
at  the  general  election  held  in  September,  eighteen  hundred 
and  seventy-three,  and  every  two  years  thereafter,  and  hold 
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office  for  two  years  bom  the  jfirst  Monday  of  March  next 
after  their  election." 

Bead  in  connection  with  Section  1041,  as  it  most  be,  Sec«- 
tion  4109  provided  for  the  election  of  the  officers  therein 
mentioned  at  the  general  election  held  on  the  first  Wednesday 
of  September,  in  the  year  1873,  and  every  two  years  there- 
after. Both  sections  were  continued  in  force  by  the  provis- 
ions of  the  new  C!onstitution,  mitil  such  time  as  the  Legislature 
should  alter  or  amend  them,  or  pass  such  other  laws  as  should 
be  inconsistent  therewith — all,  however,  subject  to  that  other 
provision  of  the  Constitution  which  declares  that  the  term  of 
no  county,  city,  town,  or  municipal  officer  shall  be  extended 
beyond  the  period  for  which  he  is  elected  or  appointed. 

In  1880,  the  Legislature,  with  a  view  to  require  all  elec- 
tions to  be  held  on  the  even-numbered  years,  amended  Sec- 
tion 1041  of  the  Political  Code  so  as  to  make  it  read  as 
follows:  ''There  must  be  held  throughout  the  State,  on  the 
first  Wednesday  after  the  first  Monday  of  November,  in  the 
year  1880,  and  in  every  second  year  thereafter,  an  election  to 
be  known  as  the  general  election ;"  and  at  the  same  session, 
but  in  an  independent  act,  attempted  to  amend  Section  4109 
so  as  to  require  the  county  officers  to  be  elected  at  such  general 
election  to  be  held  in  the  even-numbered  years,  commencing 
with  the  year  1880.  This  latter  act,  however,  was  declared  in- 
valid by  this  Court  in  Leonard  v.  Jawaary,  66  Cal.  1.  Section 
4109  of  the  Political  Code  therefore  remained  unchanged.  By 
its  provisions  the  county  officers  are  required  to  be  elected  at 
the  general  election  to  be  held  on  the  first  Wednesday  in 
September,  1881.  In  view  of  the  constitutional  inhibition 
against  the  extension  of  the  term  of  any  county,  city,  town, 
or  municipal  officer  beyond  the  period  for  which  he  is  elected, 
neither  the  Hartson  Act  nor  the  amendment  of  1880  to  Sec- 
tion 1041  of  the  Political  Code,  in  my  opinion,  can  or  should 
be  so  construed  as  to  prevent  the  election  contemplated  by 
Section  4109  of  the  Political  Code,  but  rather  that  they 
should  be  construed  prospectively,  thus  conforming  to  all  the 
provisions  of  the  Constitution  on  the  subject,  and  establish- 
ing a  system  of  biennial  elections  in  the  even-numbered 
years,  commencing  with  the  year  1882.  The  terms  of  the 
officers  who  should  thus  be  elected  in  1881  woxdd  be  a^brfenedj 
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bat  there  is  no  constitutional  objection  to  any  act  of  the  Leg*^ 
islature  shortening  the  term  of  any  officer.  As  the  result  of 
the  judgment  of  the  majority,  the  officers  elected  in  1879  will, 
in  my  opinion,  continue  to  hold  office  until  their  successora 
are  elected  and  qualified 


[No.  7|754.— In  Bank.] 
Augnst  80,  ISSl. 

S.  NEWCOMB  m  AL.  V.  JAMES  R  TISDALE  et  al. 

DxsTBUcnoN  OT  FB0PEBT7  imBKB  Uboxnt  KBCttsnY.— In  an  action  to 
recover  damages  for  the  destmction  of  cvopa,  etc,  canaed  by  defendants 
ontting  »  levee  or  embankment  acroes  Wilkin's  Slongh,  the  defendants 
justified  under  an  alleged  urgent  necessity  to  save  life  and  property  from 
destruction;  and  the  evidence  tended  to  show  that  such  necessity  existed, 
under  the  stress  of  which  they  acted.  The  Court,  in  effect,  instructed  th« 
Jury,  that  if  the  levee  or  embankment  was  constructed  in  punuance  of 
plans  reported  to  the  Board  of  Supervisors  of  Colusa  County,  etc.,  then 
the  act  of  the  defendants  was  unlawful,  and  they  were  responsible  in 
damages  for  any  injury  sustained  by  the  plaintiffs. 
Hdd:  This  instruction  took  from  the  jury  the  defense  set  up,  and  in  effect 
directed  them  to  disregard  it;  for  this  error,  judgment  reversed.  (Mr- 
KICK  and  MoEbs,  JJ.,  dissenting.) 

Appeal  from  a  judgment  for  the  plaintiff^*  and  from  an 
order  denying  a  new  trial,  in  the  Superior  Court  of  the 
County  of  Colusa.    Hatch,  J. 

/.  C.  Ball  and  Jo  Ha/miUony  for  Appellants. 

The  law  of  necessity  invoked  by  the  appellants  was  con- 
clusive, and  the  Court  below  erred  in  disregarding  it.  (2 
Kent's  Com.  338,  339;  1  Hilliard  on  Torts,  97;  Surocco  v. 
Geary,  3  Cal.  73,  74;  Rvssdl  v.  The  Mayor  etc.,  2  Denio,  474 ; 
The  Mayor  etc.  v.  Lord,  17  Wend.  285 ;  S.  C,  18  id.  129, 130; 
American  Print  Works  v.  Lawrence,  1  Zab.  267,  258 ;  Hale 
V.  Lawrence,  1  id.  729,  730.) 

A.  L.  S  T.  J.  Hart,  for  Bespondenta 

Thornton,  J.: 

In  this  action,  which  was  brought  to  recover  damages  for 


digitized  by  Google 


676  Newcomb  v.  Tisdale.  [Aug.  1881. 

the  destruction  of  crops,  etc,  caused  by  defendants  cutting  a 
levee  or  embankment  across  Wilkin's  Slough,  the  defendants 
justified  under  an  urgent  necessity  to  save  life  and  property 
from  destruction.  The  evidence  tended  to  show  that  such 
necessity  existed,  under  the  stress  of  which  they  acted.  The 
Court  instructed  the  jury  if  the  levee  or  embankment  across 
Wilkin's  Slough,  the  cutting  of  which  is  complained  of,  was 
constructed  in  pursuance  of  plans  reported  to  the  Board  of 
Supervisors  of  Colusa  County  of  Keclamation  District  No. 
108,  then  the  defendants  had  no  right  to  cut  the  levee  with- 
out the  consent  of  the  owners  thereof,  and  if  they  did  so  cut 
it,  their  act  was  an  unlawful  act,  for  which  they  were  respon- 
sible in  damages  for  any  injury  sustained  by  plaintiflk 

This  instruction  took  from  the  jury  the  defense  set  up,  and 
in  eflfect  directed  them  to  disregard  it. 

This  was  repeated  in  the  direction  given  by  the  learned 
Judge  to  the  jury  when  he  read  to  them  Bequest  vii  of  de- 
fendants. 

For  this  error,  the  judgment  and  order  are  reversed,  and 
cause  remanded  for  a  new  trial. 

Boss,  McEiNSTBY,  and  Sharfstein,  JJ.,  concurred. 

Mtrick,  J.,  dissenting: 

This  action  was  brought  to  recover  damages  for  the  wrong- 
ful and  xmlawf  ul  cutting  of  an  embankment  of  earth  on  the 
west  side  of  the  Sacramento  Biver,  in  Colusa  County,  where- 
by water  was  caused  to  flow  from  said  river  and  flood  and 
inundate  the  lands  of  plaintiffs  and  destroy  plaintiffs'  grow- 
ing crops  of  grain.  The  plaintiffs  resided  and  had  growing 
crops  on  the  west  side,  and  the  defendants  with  their  families 
resided  on  the  east  side  of  the  river. 

The  defendants  in  their  answer  averred  that  at  times  the 
said  river  is  subject  to  great  floods  and  overflows;  that  when 
the  river  becomes  full  of  water  the  bed  of  the  river  is  in- 
suflScient  to  hold  the  body  of  water;  that  along  the  river 
there  are  several  natural  outlets  for  the  drainage  of  the  river, 
which  was  designed  by  nature,  and  which  do  and  did  carry 
off  the  surplus  water,  and  thereby  ease  the  volume  of  water 
flowing  in  the  stream;  that  on  the  westerly  side  of  the  river 
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one  of  these  natural  outlets  was  called  Wilkin's  Slough,  which 
with  other  outlets  in  their  natural  state  act  as  outlets  for  the 
surplus  water  and  tend  to  ease  the  flow  at  times  of  high 
water;  that  except  for  the  relief  from  said  natural  outlets  the 
river  at  times  of  excessive  high  water  is  liable  and  does  break 
over  its  banks,  floods  the  whole  country  for  miles  in  extent, 
and  does  great  damage  to  the  property  of  persons  on  the 
easterly  side  of  the  river,  and  washes  away  their  houses  and 
endangers  the  lives  of  defendants  and  others;  that  before  and 
on  the  twenty-second  of  December,  1879,  from  excessive  floods 
from  above,  the  river  became  and  was  full  of  water  to  its 
utmost  capacity ;  that  it  was  still  rising ;  that  its  condition 
threatened,  and  public  calamity  was  thereby  rendered  immi- 
nent; that  it.  became  and  was  necessary,  in  order  to  arrest 
such  public  calamity,  and  to  save  the  lives  of  persons  residing 
on  the  easterly  side  of  the  river,  that  said  natural  outlets 
should  be  rendered  free  from  obstruction;  that  the  defend- 
ants and  many  others  consulted  together,  and  it  was  resolved 
to  be  and  it  was  necessary,  in  order  to  prevent  public  calamity 
and  to  save  the  lives  and  property  aforesaid,  that  the  ob- 
structions in  said  outlets  should  be  removed;  that  said  Wil- 
kin's Slough  had  become  and  was  filled  up  and  obstructed  so 
that  it  was  imable  to  receive  said  surplus  water,  or  to  act  as 
a  natural  outlet ;  that  the  defendants,  in  order  to  prevent  the 
threatened  public  calamity,  proceeded  to  remove  the  obstruc- 
tions from  said  slough,  in  order  to  ease  and  prevent  the  flow 
of  the  water  over  said  country  as  af oresaid-r-all  of  which  acts 
were  necessary  and  proper,  and  done  from  stress  of  necessity, 
and  to  save  life  and  property  as  aforesaid 

There  is  no  averment  that  the  other  outlets-  referred  to 
were  filled  up  or  obstructed;  there  is  no  distinct  averment 
that  the  said  other  outlets  were  insufficient  to  carry  off  the 
surplus  water;  neither  is  there  any  averment  thai  the  removal 
of  the  obstructions  in  Wilkin's  Slough  accomplished  the  re- 
sult desired,  or  eased  the  flow,  or  saved  life  or  property. 

The  case  was  tried  before  a  jury,  and  a  verdict  of  $1,000 
in  favor  of  plaintiffs  returned ;  for  which  amount,  with  costs, 
judgment  was  rendered.  Defendants'  motion  for  a  new  trial 
wafi  denied,  and  the  appeal  was  taken. 

Cal.  IUps.  LXU— 37  ^  r 
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The  testimony  taken  on  the  trial  tended  to  show  thai 
Wilkin's  Slongh  was  originally,  and  now  is  when  not  stopped 
or  filled  up,  a  laige  and  important  outlet  on  the  westerly  side 
of  the  river,  carr}ring,  during  times  of  high  water,  from  one 
ienth  to  one  sixth  of  the  entire  water  of  the  river ;  that  Reda- 
xnation  District  No.  108,  in  furtherance,  as  they  claimed,  of  a 
scheme  for  the  reclamation  of  the  lands  within  the  district, 
huilt  a  large  levee  on  the  west  bank  of  the  river,  extending 
from  Knight's  Landing,  in  Yolo  County,  to  Sycamore  Slough, 
in  Colusa  County,  and  that  the  line  of  said  levee  crossed 
Wilkin's  Slough  near  its  source;  that  the  company  filled  up 
Wilkin's  Slough  near  its  source,  and  such  fill  was  the  levee  at 
that  place ;  that  the  levee  across  this  slough  was  not  on  lands 
inside  of  or  belonging  to  the  district;  that  on  the  twenty* 
second  of  December,  1879,  the  defendants,  all  living  on  the 
east  side  of  the  river,  crossed  the  river  and  cut  the  levee  at 
the  soiurce  of  Wilkin's  Slough,  by  removing  the  earth  which 
formed  the  embankment  in  the  slough;  that  the  effect  of  cut- 
ting the  levee  was  to  turn  the  waters  of  the  river  into  the 
slough,  which  then  filled  up  to  its  full  capacity  and  then  ran 
out  of  the  slough  over  the  lands  occupied  by  plaintifl^  and 
did  the  damage,  if  any,  complained  of. 

The  plaintifis  also  proved  that  subsequent  to  the  erection 
of  the  levee  across  Wilkin's  Slough,  a  levee  was  constructed 
by  defendants  and  others  along  the  east  bank  of  the  river, 
extending  several  miles  above  and  below  the  slough,  which 
said  levee  crossed  at  their  source  two  small  sloughs  which  had 
formerly  served  as  outlets  to  the  waters  of  the  Sacramento 
Biver.  The  defendants'  testimony  tended  to  prove  that  in 
former  times*  before  the  Wilkin's  Slough  was  stopped  up  by 
the  levee  of  the  Beclamation  Company,  their  lands  were  high 
and  dry  above  high  water ;  that  the  effect  of  the  stopping  of 
Wilkin's  Slough  by  the  levee  was  to  raise  the  waters  from 
three  to  four  feet  on  the  easterly  side  of  the  river,  and  to 
threaten  to  overflow  the  lands  of  the  defendants  from  two  to 
three  feet,  thereby  threatening  great  damage  to  defendants; 
that  to  protect  themselves  as  bedt  they  could,  they  had  built 
levees,  at  their  own  expense,  from  six  to  seven  feet  high ; 
that  for  several  days  before  December  22, 1879,  the  Sacra- 
mento Biver  at  Wilkin's  Slough  was  at  a  very  high  state  of 
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water — on  tho  twenty-first  higher^than  ever  known  before ; 
that  the  weather  was  unsettled  and  threatening  heavy  rain ; 
that  there  was  every  appearance  of  heavy  rains  in  the  upper 
part  of  the  Sacramento ;  that  on  Monday,  the  twenty-second, 
the  waters  had  receded  about  from  three  to  seven  inches, 
caused  by  a  break  in  the  levee  in  Steiner  Bend,  but  on  the 
morning  of  the  twenty-second,  at  Colusa,  forty-five  miles 
above  Wilkin's  Slough,  on  the  river,  a  higher  stage  of  water 
was  passing  down  than  ever  known  before. 

Even  granting,  which  I  do  not,  that  the  defendants  would 
have  been  justified  in  cutting  the  levee,  and  thus  removing 
the  obstruction,  so  that  waters  of  the  river  during  a  flood 
could  flow  through  the  Wilkin's  Slough,  yet,  in  the  case  as 
presented  by  the  transcript,  they  were  not  justified  in  their 
acts.  The  transcript  states  that  the  evidence  tended  to  prove 
"  that  the  effect  of  cutting  the  levee  was  to  turn  the  waters 
of  the  river  into  the  slough,  which  then  filled  up  to  its  full 
capacity,  and  then  ran  out  of  the  sUmgh  over  the  lands  occhb- 
pied  by  plavrUiffB*'  and  did  the  damage  complained  of,  and 
there  is  no  conflicting  evidence  as  to  that  fact.  It  thus  ap- 
pears that  the  plaintifis'  lands  and  crops  were  outside  of  and 
higher  than  the  slough,  and  that  the  water,  in  consequence  of 
the  cutting,  ran  into  the  slough  in  such  volume  as  to  be  una- 
ble to  find  an  outlet,  and  therefore  submerged  plaintifis'  lands. 
There  is  no  evidence  that  the  lands  of  plaintifis  owed  the 
servitude  to  have  the  waters  of  the  river  fiow  over  tfienv. 
Necessity,  to  save  their  own  property,  would  not  have  justi- 
fied defendants  in  this  destruction  of  plaintifis'  property. 
Necessity,  to  save  life,  does  not  appear ;  because,  if  the  de- 
fendants had  the  means  of  crossing  a  turbulent  river  in  a 
great  fiood,  to  the  side  where  life  and  property  were  then  se- 
cure, they  could  doubtless  have  removed  their  families  as  well. 

The  defendants  urge  the  proposition,  that  the  law  author- 
izing the  construction  of  the  levee,  and  its  construction  by 
the  Reclamation  District,  were  unconstitutional  and  void,  in 
that  defendants'  property  could  not  be  taken  without  com- 
pensation, and  that  flooding  their  lands,  even  occasionally,  is 
taking  their  property.  Conceding  that  if  the  land  had  been 
flooded  it  was  a  taking  within  the  meaning  of  the  Constitu- 
tion, it  is  sufficient  to  say  that  it  was  not  flooded.  J!)n  both 
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sides  of  the  river  levees  had  been  constructed ;  that  on  the 
west  by  the  Reclamation  District,  that  on  the  east  by  the 
defendants.  The  levee  on  the  west  had  the  effect  to  raise 
the  waters  of  the  river  three  to  four  feet,  and  to  threaten  to 
overflow  defendants'  lands  from  two  to  three  feet;  and 
defendants  had  constructed  their  levee  six  to  seven  feet  high, 
which  had,  so  far,  afforded  protection.  Some  water  had  run 
over  the  levee  in  places^  but  how  much,  or  with  what  result, 
does  not  appear.  Defendants  had  also  stopped  up  two 
smaller  sloughs,  which  had  formerly  served  as  outlets  for  the 
waters  of  the  river.  Besides,  at  the  time  the  defendants  cut 
the  levee  the  waters  of  the  river  were  subsiding ;  had  already 
receded  three  to  seven  inches. 

Assuming,  under  the  facts  as  presented  and  the  law  applic* 
able  thereto,  that  the  Reclamation  District  was  properly 
formed  and  the  levee  legally  constructed  and  maintained,  I 
do  not  see  that  the  defendants  were  justified  in  cutting  the 
levee,  and  in  causing  the  injury  complained  of. 

I  do  not  think  it  necessary  to  pass  upon  the  instruc- 
tion given  to  the  jury  ".that  the  flooding,"  etc.  (vi^  p.  17, 
Transcript),  nor  upon  the  instructions  asked  for  by  the  defend- 
ants as  to  what  is  a  nuisance  and  their  right  to  remove  it ; 
the  matters  therein  contained  were  not  applicable  to  this 
case.  Even  if  it  be  conceded  that  the  levee  was  a  nuisance, 
the  defendants  had  no  right  to  cut  it  and  thus  cause  the 
waters  to  flow  into  the  slough  in  such  volume  as  to  exceed 
the  capacity  of  the  slough  and  overflow  its  banks. 

McKke,  J.,  concurred  in  the  foregoing  dissenting  opinion. 


[No.  7,473.— In  Bank.] 
Febmaiy  7,  18S2. 


SAN  FRANCISCO  GAS  LIGHT  COMPANY  v.  JOHN  P. 
DUNN,  AuDiTOB,  etc. 

MuNiciPAT.  CoBFO&ATioN— Contract  fob  Sufflt  or  Gas— Powx&or  Sufxr- 
visoBS  TO  Pbovidx  vob  Lighting  Streets— Dblxoation  of  Ljmisla- 
TTVE  Power. — ^A  contract  waa  entered  into  between  the  City  and  Connty 
of  San  Franciaoo,  May  24,  1869,  containing  the  following  proriaioDp ' 
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"  Upon  the  expiration  of  the  term  of  five  yean,  hereinbefore  limited, 
the  party  of  the  first  part  (unless  it  shall  elect  and  notify  the  party  of  the 
second  part  of  its  election  to  advertise  for  proposals,  as  hereinafter  pro- 
vided) shall  poTchase  and  take  from  the  party  of  the  second  part  all  the 
gas  required  for  lighting  said  City  as  aforesaid  for  another  term  of  five 
years,  dating  from  the  expiration  of  the  term,  hereinbefore  limited,  and 
pay  therefor  at  such  rates  as  shall  be  agreed  upon  by  a  majority  of  a  oom- 
mission  to  be  constituted:  one  commissioner  to  be  appointed  by  the  party 
of  the  first  part»  one  by  the  party  of  the  second  part,  and  one  by  the  two 
appointed.  The  contract  was  renewed  under  this  provision  in  1869;  and 
afterwards,  in  1879,  after  the  taking  of  the  appropriate  steps,  the  fol- 
lowing resolution  was  passed,  on  the  seventh  day  of  July  of  that 
year,  by  the  Board  of  Supervisors:  Resolved,  that  the  rates  to  be 
charged  for  gas  to  be  supplied  to  the  City  and  County  of  San  Francisco, 
by  the  San  Francisco  Gas  Light  Company,  during  the  term  of  five  years 
from  the  nineteenth  day  of  May,  1879,  as  fixed  by  the  commission, 
composed  of  J.  O.  Rountree,  J.  B.  Haggiu,  and  J.  O.  Eldridge,  ap- 
pointed and  acting  under  and  in  pursuance  of  the  contract  existing 
between  said  City  and  County  and  said  company,  be  and  are  hereby 
accepted,  adopted,  and  approved,  and  the  report  of  said  oommis- 
aion  was  hereby  adopted,  ratified,  and  confirmed'*  In  November,  1879, 
a  claim  for  the  amount  due  for  the  preceding  month  was  presented  by 
the  plaintiff,  and  approved  by  the  Board  of  Supervisors,  and  afterwards, 
having  been  presented  to  the  defendant,  and  he  having  refused  to  audit 
the  same,  an  appeal  was  taken  to  the  Boaid  of  Supervisors,  who  finally 
approved  and  idlowed  the  said  demand;  but  notwithstanding  such  al- 
lowance, the  defendant  still  refused  to  audit  the  same;  and  the  petitioner 
applied  for  a  writ  of  mandate. 
Held:  The  Board  of  Supervisors  had  no  lawful  authority  to  delegate  to 
persons  not  members  of  that  Board  the  power  to  fix  and  determine  upon 
the  amounts  to  be  paid  by  the  City  and  County  for  gas,  or  to  alienate  from 
the  Board  its  power  of  final  determination  with  regard  to  such  amounts; 
and  the  provision  of  the  contract  of  May  24,  1869,  for  the  renewal  of  that 
contract,  was  therefore  void. 

The  resolution  of  July  7, 1879,  is,  however,  to  be  read  as  if  the  report 
referred  to  were  incorporated  in  it;  and  thus  read,  it  fixes  the  rates  which 
the  city  and  county  agreed  to  pay.  Thus  read,  the  final  determination 
with  respect  to  the  rates  to  be  paid  was  exercised  by  the  Board  of  Super- 
visors, and  not  by  the  oommission. 

In  the  absence  of  an  express  limitation  as  to  th4#period  of  time  for 
which  a  contract  may  be  made  by  the  Board  of  Supervisors,  the  Court  is 
not  prepared  to  declare  that  such  a  contract  for  five  years  would  be  un- 
reasonable. It  may  therefore  be  assumed,  for  the  purposes  of  this  de- 
cision, that  tlic  contract  of  1879  is  valid  as  an  independent  contract,  unless 
prohibited  by  express  statutory  provision. 

The  proviso  of  the  first  section  of  the  Act  of  April  3,  1876  (Stats. 
1875-6,  p.  854),  prohibits  the  making  of  any  contract  for  any  purpose 
'^binding  said  city  for  a  longer  period  than  two  years;"  and  unless  this 
proviso  was  repealed  by  the  subsequent  Act  of  February  25,  1878 
(Stats.  1877-8,  p.  Ill),  the  oontradt  of  1874  was  one  which  the  Supervis- 
ota  weie  not  empowered  to  make,  and  any  claim  based  upon  such  con- 
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tract  one  which  they  had  no  authority  to  allow.  It  i»,  howeyer,  inuiec> 
easafy  to  decide  in  this  case  whether  or  not  the  proviao  was  repealtsd. 
The  order  allowing  the  plaintiff's  demand  was  regularly  pnbUahed  and 
passed,  and  was  an  action  of  the  Board  which  they  were  empowered  to 
take  hy  seotionB  7 1  and  74  of  the  Consolidation  Act,  *  They  were  not  legally 
bound  to  allow  the  claim  by  reason  of  the  contract  of  1869  or  of  any  re- 
newal of  that  contract.  But  the  gas  had  been  furnished  the  city,  and 
they  were  fully  empowered  to  provide  for  its  payment  such  sum  as  it 
was  worth. 

Application  for  writ  of  TiMmdanme. 

RP.il;  H.N.CleTneni^ajid  WUliamT.  Wallao^  for  Plaint- 
iff. 

James  A.  Waymire,  for  Defendant. 

McKiNSTRY,  J.: 

The  clanse  of  the  contract  between  the  City  and  Coonty  of 
San  Francisco  and  plaintiff,  of  May  [19]  24, 1869,  necessary  to 
be  recited,  reads:  "Upon  the  expiration  of  the  term  of  five 
years,  hereinbefore  limited,  the  party  of  the  first  part  (unless 
it  shall  elect  and  notify  the  party  of  the  second  part  of  its 
election  to  advertise  for  proposals  as  hereinafter  provided) 
shall  purchase  and  take  from  the  party  of  the  second  part  all  . 
the  gas  required  for  lighting  said  city  as  aforesaid  for  another 
term  of  five  jrears,  dating  from  the  expiration  of  the  term 
hereinbefore  limited,  and  paying  therefor  at  such  rates  as 
shall  be  agreed  upon  by  a  majority  of  a  commission  to  be  con- 
stituted: one  commissioner  to  be  appointed  by  the  party  of 
the  first  part,  one  by  the  party  of  the  second  part,  and  one  by 
the  two  appointed." 

On  the  twenty-fourth  day  of  February,  1874,  the  Board  of 
Supervisors  were  advised  by  the  then  City  and  County  Attor- 
ney that  the  dftntract  of  May  24,  1869,  was  not  legal  and 
binding  upon  the  city  and  county  "so  as  to  require  the  pur- 
chase of  gas  from  said  company  during  the  second  and  third 
terms  of  five  years,  or  either  of  them,  therein  mentioned,  for 
the  reasons  following:  ♦  ♦  ♦  Second — The  Board  of  Su- 
pervisors have  no  lawful  authority  to  delegate  to  persons  not 
members  of  that  board  the  power  to  fix  and  determine  upon 
the  amounts  to  be  paid  by  the  city  and  county  for-  gas,  or  to 

alienate  from  the  Board  its  power  of  final  detennination,  with 
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respect  to  such  amounta.*'  (Mnmcipal  Beporto,  1874^-5,  p. 
73a) 

We  fully  ooDCur  with  the  view  of  the  City,  and  County 
Attorney  as  above  expressed. 

We  also  agree  with  the  same  officer  that  the  adoption  by 
order,  duly  published,  of  the  sums  agreed  upon  by  a  member 
of  the  Board,  a  representative  of  the  plaintiff  and  a  third 
person  by  them  selected,  is,  in  effect,  the  fixing  by  the  Board 
of  Supervisors  of  the  sums  to  be  paid  by  the  city  in  a  legal 
and  binding  manner.  In  his  opinion,  addressed  to  the  Board 
February  28,  1876,  with  reference  to  the  first  renewal  (so 
called)  of  the  gas  contract,  the  City  and  County  Attorney 
said :  "The contract  of  May  17, 1874,  mentioned  in  resolution 
8,293  (new  series)  as  the  renewal  of  said  contract  with  the 
San  Francisco  Gas  Light  Company,  on  May  17, 1874,  for  a 
second  term  of  five  years,  is  a  binding  and  valid  contract, 
♦  ♦  ♦  not  because  of  the  contract  of  May  19, 
1869,  but  because  what  was  done  on  the  part  of  the  Board  of 
Supervisors  and  on  the  part  of  the  San  Francisco  Gas  Light 
Company,  on  or  about  May  19, 1874,  created  a  new  contract, 
perfectly  good  under  the  statute,  #  #  ♦  irom 
the  time  of  the  proceedings  taken  at  the  latter  data"  (Trans. 
foL  14L> 

On  the  seventh  day  of  July,  1879,  the  following  resolution 
— which  was  subsequently  and  on  the  eighteenth  of  the  same 
month  approved  by  the  Mayor — ^was  finally  passed  by  the 
Board  of  Supervisors : 

"Eesolution  No.  13,726.    (New  serieai) 

"Beaolvedy  That  the  rates  to  be  charged  for  gas  to  be  sup- 
plied to  the  City  and  County  of  San  Francisco  by  the  San 
Francisco  Gas  Light  Ciompany,  during  the  term  of  five  years 
from  the  nineteenth  day  of  May,  1879,  as  fixed  by  the  com- 
mission composed  of  J.  O.  Bountree,  J.  B.  Haggin  and  J.  O. 
Eldridge,  appointed  and  acting  under  and  in  pursuance  of 
the  contract  existing  between  said  City  and  County  and  the 
said  company,  be  and  are  hereby  accepted,  adopted,  and  ap- 
proved, and  the  report  of  said  commission  is  hereby  adopted, 
ratified,  and  confirmed. 

"  In  Board  of  Supervisors,  San  Francisco,  July  7,  1879, 
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after  having  been  published  five  succei^ive  days,  according 
to  law,  taken  up  and  passed  by  the  following  vote : 

"  Ayes — Supervisors  Foley,  Mangels,  Danf orth,  Bountree, 
Farren,  Acheson,  Scott,  Haight;  Noes — Supervisors  Talbert, 
Smithy  Gibbs,  BrickwedeL 

"(Signed)  John  A.  Eussell,  Clerk." 

The  rates  fixed  by  the  "commission"  were  before  the 
Board  in  the  report  of  Supervisor  Rovmtree.  The  resolution 
is,  of  course,  to  be  read  as  if  the  report  referred  to  were  incor- 
porated in  it;  and  thus  read,  it  fixes  the  rates  which  the  City 
and  County  agreed  to  pay.  Thus  the  "  final  determination," 
with  respect  to  the  rates  to  be  paid,  was  exercised  by  the 
Board  of  Supervisors,  and  not  by  the  "  commission." 

Section  74  of  the  Consolidation  Act  empowers  the  Boe^ 
"by  regulation  or  order  *  *  •  to  provide  for  lighting  of 
streets,"  and  by  section  71  it  is  enacted  "that  the  street-light 
fund  shall  be  applied  and  used  in  payment  for  lighting  the 
streets  of  the  city,  and  for  the  repair  of  lamp-posts  in  pursu- 
ance of  any  existing  or  future  contracts  of  the  said  City  and 
County."  It  is  not  disputed  that  under  these  provisions  of 
the  charter  the  Supervisors  have  power  by  "  order,"  duly  pub- 
lished, to  contract  for  the  lighting  of  the  streets.  As  we  con- 
strue resolution  13,726  (new  series),  they  did  so  contract. 

It  is  urged,  however,  that  the  Board  had  no  power  to  make 
such  contract  to  run  for  a  period  otfive  years. 

We  entertain  no  doubt  that  the  power  conferred  upon  the 
Supervisors,  "  by  resolution  or  order,"  to  provide  "  for  lighting 
the  streets "  includes  a  power  to  enter  into  an  appropriate 
contract  for  carrying  into  effect  the  major  power.  The  power 
to  provide  for  lighting  the  streets  has  been  held,  however,  to 
be  a  governmental  power,  to  be  employed  by  the  legislative 
department  of  the  local  government;  such  as  can  not  be  ceded 
away,  nor  used  in  such  manner  as  shall  control  or  embarrass 
future  legislation.  "No  legislative  body  can  part  with  its 
powers  by  any  proceeding  so  as  not  to  be  able  to  continue  the 
exercise  of  them.  Such  body  has  no  power,  even  by  contract, 
to  control  and  embarrass  its  legislative  powers  and  duties." 
(Cooley's  Con.  Lim.  205.) 

In  Eccst  St  Lome  v.  Gds  LiglU  Compcmy,  the  Supreme 
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Court  of  Illinois  said:  "  We  do  not  think  there  can  be  a  doubt 
that  the  power  conf elred  on  the  city  council  to  provide  for 
lighting  the  streets  and  provide  the  means  to  pay  for  the 
same  by  taxation  is  legislative  power."  (10  Rep.  109,  and 
cases  therein  cited.)  It  is  not  to  be  inferred,  however,  that 
a  subsequent  Board  of  Supervisors  may  disregard  every 
contract  entered  into  by  their  predecessors,  or  annul  every 
such  contract,  even  by  formal  legislative  act  The  power  of 
the  members  of  the  Board  to  determine,  on  behalf  of  their 
constituencies,  that  it  is  expedient  to  secure  the  lighting  of  the 
streets,  by  a  company  or  individuals,  upon  certain  terms,  is 
legislative.  But  when  a  contract  (which  the  Board  is  author- 
ized to  make)  is  entered  into  between  the  Supervisors  and  a 
company  or  individuals,  the  corporation  is  as  much  bound  by 
it  as  is  any  other  person  by  his  contracta  If,  however,  under 
pretense  of  carrying  into  effect  a  legislative  power,  conferred, 
the  Board  shall  enter  into  such  a  contract  as  was  evidently 
not  intended  to  be  authorized,  or  such  as  shall  amount  to  a 
cession  of  the  right  of  future  legislation,  the  contract  is  in- 
valid. In  East  St.  Louis  v.  Oas  Light  Company,  10  Rep. 
109,  it  was  held  that  a  contract  giving  to  a  company  the  ex- 
clusive privilege  of  lighting  that  city  for  thirty  years  was  in- 
valid. But  in  the  absence  of  an  expre&s  limitation  as  to  the 
period  of  time  for  which  a  contract  may  be  made,  we  would 
bold,  perhaps,  that  the  contract  with  the  plaintiff  for  five 
years  was  not  beyond  the  power  of  the  Supervisor&  The  exi- 
gencies of  the  present  case  do  not  demand  a  determination  of 
tiiat  question.  We  only  say  we  are  not  now  prepared  to  de- 
clare that  such  a  contract,  for  five  years,  must  necessarily 
embarrass  the  Supervisors  or  disable  them  from  performing 
their  legislative  or  governmental  function&  (Dillon's  Mun. 
Coip.  61.) 

While,  therefore,  the  attempt,  by  the  clause  of  the  contract 
of  1869  above  recited,  to  tn^isf er  to  "Commissioners"  the 
power  conferred  by  the  charter  upon  the  Supervisors,  of  de- 
termining what  rates  it  might  be  expedient  for  the  city  and 
county  to  pay  to  a  gas  company  five  years  in  advance,  is  of 
no  force  or  effect,  because  the  Board  had  no  power  thus  to 
cede  to  others  their  legblative  function  (and  of  this  the  Su- 
pervisors were  fuUy  informed  by  their  legal  adviser  long 
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before  the  contract  of  1879  was  entered  into  by  them), 
it  may  be  assumed,  for  the  purposes  of  this  decision,  that  the 
contract  of  1879  k  valid  as  an  independent  contract,  unless 
prohibited  by  express  statutory  pvovision. 

An  act  of  the  Legislature  was  approved  April  3, 1876,  the 
first  section  of  which  reads  as  follows : 

'*  If  at  the  beginning  of  any  month  any  money  remains 
unexpended  in  any  of  the  funds  set  apart  for  maintiainiiig 
the  municipal  government  of  the  City  and  County  of  San 
Francisco,  and  which  might  lawfully  have  been  expended  the 
preceding  month,  such  unexpended  sum  or  sums  may  be 
carried  forward  and  expended  by  oixler  of  the  Board  of 
Supervisors  in  any  succeeding  month ;  provided,  that  said 
Board  of  Supervisors  shall  not  hereafter  make  any  contract 
for  any  purpose  binding  said  city  for  a  longer  period  than 
two  yeara."    (Stats.  1875-6,  p.  854.) 

The  proviso  is  certainly  very  explicit,  and  prohibits  the 
Tnakmg  of  any  contract  for  cmy  purpose  "  binding  said  city 
for  a  longer  period  than  two  yeara''  If  we  could  hold  this 
language  to  mean  simply  'that  the  city  should  not  be  bound, 
for  a  longer  period  than  two  years,  by  any  contract  which  the 
Supervisors  might  make,  we  could  command  the  Auditor  to 
pass  the  daim  as  prayed  for  by  petitioner  herein,  inasmuch 
as  it  is  for  gas  furnished  during  the  month  of  October,  1879—* 
within  two  years  after  the  contract  of  1879  was  entered  inta 
It  was  the  unmistakable  intention  of  the  Legislature,  however, 
to  deprive  the  Board  of  Sui>ervi8ors  of  the  power  of  entering 
into  any  contract  which,  by  its  terms,  purported  to  bind  the 
city  for  a  longer  period  than  that  named  in  the  provisa 
The  contract  of  1879  was,  therefore,  one  which  the  Supervisors 
were  not  empowered  to  make,  and  any  claim  baaed  upon  suck 
contract  one  which  the  Supervisors  had  no  authority  to  allow. 

But  an  examination  of  the  record  fails  to  show  that  the 
daim  presented  by  the  plaintiff,  and  allowed,  audited,  and  ap- 
proved by  the  Board  of  Supervisors,  for  gas  consumed  in  the 
month  of  October,  1879,  was  based  upon  the  contract  of  1869, 
or  the  renewal  thereof  (so  called)  of  1879.  The  claim  or  de- 
mand itself  refers  to  the  authority  on  which  it  is  based  as 
foUows: 

*'  The  above  demand,  being  authorized  by  Section  1,  Sub- 
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dividons  1  and  5  of  an  Act  entitled  'An  Act  amendatory  of  an 
Act  entitled  an  Act  to  repeal  the  several  charters  of  the  City 
of  San  Francisco,  to  establish  the  boundaries  of  the  City  and 
Coanty  of  San  Francisco,  and  to  consolidate  the  government 
thereof,  approved  the  nineteenth  day  of  April,  A.  D.  1856,'  and 
as  amended  by  an  Act  amendatory  thereof,  approved  the 
eighteenth  day  of  May,  A.  D.  1861  (6),  approved  March  20, 
1866."    (Stats.  1866-6,  p.  436.) 

The  portions  of  Section  71  of  the  Consolidation  Law  thuA 
referred  to  are:  "First,  ^  ^  *  the  Board  shall,  in  making 
said  levy  of  said  taxes,  apportion  and  divide  the  taxes  so 
levied  and  to  be  collected  and  applied  to  specific  funds  known 
as  the  Corporation  Debt  Fund,  ♦  ♦  ♦  Street  Light  Furid,'' 
etc.  .  "  Fifth,  the  Street  light  Fund  shall  be  applied  and  used 
in  payment  for  lighting  the  streets  of  the  city  and  for  the  re* 
pair  of  lamps  and  posts,  in  pursuance  of  any  existing  or  future 
contract  of  the  said  dty  and  county."  As  we  have  seen,  there 
was,  immediately  prior  to  the  action  of  the  Board  of  Super- 
visors upon  the  claim  of  the  plaintiff,  no  existing  contract  be- 
tween the  plaintiff  and  the  dty  and  county.  But  after  the 
daim  or  demand  of  plaintiff  was  presented,  "duly  verified  in 
the  form  prescribed  by  law  and  the  order  of  the  Board,"  and 
on  the  8th  of  November,  1879,  said  claim  was  referred  by  the 
Board  of  Supervisors  to  their  Street  Light  Committee,  by 
whom  it  was  approved  and  indorsed,  and  on  the  same  day  the 
Board  passed  to  print  an  authorization  on  the  Street  Light 
Fund  for  the  payment  of  the  amount  of  the  claim,  which 
was  duly  printed  for  five  days  thereafter.  On  the  15th  of 
November,  1879,  the  plaintiff's  daim  or  demand  was  finally 
passed  and  approved  by  the  Board  of  Supervisors,  was  ap- 
proved and  signed  by  the  Mayor,  was  thereafter  regularly 
published,  and  after  such  publication,  and  on  the  first  day  of 
December,  1879,  *'  was  taken  up  in  open  session  by  said  Board 
of  Supervisors,  and  by  it  allowed,  passed,  and  ordered  paid  out 
of  said  Street  Light  Fund. 

We  have  seen  that  by  Section  74  of  the  Consolidation  Act 
the  Board  were  authorized,  **  by  order,"  to  provide  for  lighting 
the  streets.  The  order  or  ordinance  allowing,  approving,  and 
ordering  paid  the  demand  of  plaintiff  for  gas,  etc.,  furnished 
the  dty  in  October^  1879,  was  regularly  published  and  passedt 
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and  was  an  action  of  the  Board  which  they  were  empowered 
to  take,  by  Sections  71  and  74  of  the  Consolidation  Act 
They  were  not  legally  bound  to  allow  the  claim  by  reason  of 
the  contract  of  1869,  or  of  any  "  renewal"  of  that  contract. 
But  the  gas  had  been  furnished  the  city,  and  they  were  fully 
empowered  to  provide  for  its  payment  siuch  sum  as  it  was 
worth.  They  have  allowed  a  claim  which  they  were  author- 
ized to  allow,  in  such  amount  as  the  Board  should  deem  rea- 
sonahle  and  jvst  We  must  presume  that  they  were  of 
opinion  that  $22,514.80  was  the  fair  value  of  the  gas  fur- 
nished and  repairs  done  by  plaintiff,  during  the  month  of 
October,  1879.  Neither  the  Auditor  nor  this  Court  has  power 
to  review  the  judgment  of  the  Supervisors  with  reference  to 
the  amount  allowed  to  plaintiff  as  the  actual  value  of  the  gas 
furnished  and  repairs  made.  As  we  have  seen,  the  city  and 
county  is  not  bound  by  the  contracts  of  1869, 1874,  or  1879, 
and  no  duty  is  cast  upon  the  Board  to  audit  or  allow  any 
claim  of  plaintiff,  according  to  the  rates  mentioned  in  any  one 
of  those  contracts.  But  each  time  a  claim  is  presented  by 
plaintiff,  which  is  allowed  in  whole  or  in  part  by  the  Board  of 
Supervisors,  the  latter  employ  their  legislative  function  of 
deciding  it  to  be  expedient  for  the  city  and  county  to  pay 
at  the  rates  named  in  the  bill,  and  also  enter  into  a  fresh  con- 
tract to  pay  the  sum  allowed.  This,  as  we  have  seen,  they 
have  power  to  do. 

The  allegation  in  plaintiff's  petition,  that  the  Board  of  Su- 
pervisors allowed  the  claim  as  "based"  on  the  contract  of 
1869,  can  not  influence  the  decision  of  this  case.  The  allega- 
tion is  not  one  of  fact*  upon  which  an  issue  could  be  framed. 
The  Board  of  Supervisors  allowed  the  claim,  and  the  defend- 
ant here,  a  ministerial  officer,  has  no  discretion  to  reject  it; 
nor  has  he  any  authority  to  refuse  to  pass  it  unless  the  Board 
exceeded  its  powers  in  allowing  it.  The  only  facts  capable 
of  proof  with  respect  to  the  allowance  of  the  claim  are  proved 
by  the  record  of  the  proceedings  of  the  Board,  which  shows 
only  the  presentation  of  the  claim  and  (after  proper  publica- 
tion) the  votes  of  the  Supervisors  allowing  it  in  whole.  That 
the  members  of  the  Board  mistook  the  law,  or  supposed  they 
were  bound  by  an  invalid  contract  when  they  voted  to  allow 
the  claim,  does  not  appear  from  the  record  of  their  proceed- 
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ings^  and  can  never  be  made  to  appear  legally  until  some 
method  is  invented  for  proving  the  unspoken  thoughts  of 
men.  The  presumption  is,  that  they  did  their  duty;  and  this 
presumption  is  not  weakened  by  the  circumstance  that  they 
had  before  them  the  opinion  of  the  former  legal  adviser  of 
the  Board  that  the  contract  of  1869  expired  in  1874,  nor  by 
the  further  circumstance  that  they  had  also  before  them  the 
Act  of  1876,  which  absolutely  prohibited  such  a  contract  as 
was  attempted  in  1879. 

Neither  plaintiff  nor  defendant  in  the  present  action  is  at 
liberty  to  aver  or  admit  the  motive  which  induced  members 
to  vote  for  the  allowance  of  the  claim,  except  so  far  as  the 
motive  can  be  established  by  their  formal  and  recorded  action. 
The  defendant  here  can  only  object  that  the  Board  had  no 
power  to  allow  the  claim,  and — ^without  any  intimation  or 
suggestion  that  too  much  was,  in  fact,  allowed — we  say  the 
members  of  the  Board  had  the  power  to  allow  many  times  the 
actual  value  of  the  gas  consumed  if  they  dared  to  violate  their 
official  duty.  They  alone  had  power  to  determine  the  real 
value — their  judgment  is  conclusive — ^and  it  is  not  a  function 
of  the  Courts  to  make  a  Contract  for  them,  nor  to  set  aside  a 
contract  which  they  had  the  capacity  to  make. 

It  follows  that  the  authorization  upon  the  Street  Light 
Fund  for  the  payment  of  the  amount  allowed  was  regular. 

Let  the  writ  issue  as  prayed  for. 

Mtbice,  McKee,  and  Shabfstein,  JJ.,  concurred. 

Boss,  J.,  dissenting: 

I  concur  in  that  portion  of  the  opinion  of  Mr.  Justice  Mc* 
Einstry  (and  in  the  reasoning  by  which  it  is  supported) 
wherein  he  holds  that  the  contract  relied  on  by  the  petitioner 
is  one  which  the  Board  of  Supervisors  had  no  power  to  make, 
and  therefore  no  power  to  allow  any  claim  by  virtue  thereof. 
And  for  that  very  reason  I  can  not  concur  in  the  judgment. 
As  I  read  the  record,  the  claim  of  the  petitioner  is  based  on 
the  contract,  and  its  allowance  was  obtained  by  virtue  of  the 
contract,  and  not  otherwise.  The  petition  itself,  in  effect,  so 
states,  and  that  fact  is  so  declared  in  the  briefs  of  the  counsel 
for  the  respective  parties.    I  entertain  no  doubt  t^t  the. 
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Board  of  Supervisors  has  the  power  to  pass  upon  the  claims 
of  the  petitioner  for  gas  furnished  the  city,  and  to  allow  such 
sums  therefor  as  may  be  reasonable  and  just;  and  that  when 
so  allowed,  payment  of  such  amounts  can  be  compelled  by 
petitioner.  And  further,  as  said  by  Mr.  Justice  McEinstry, 
that  the  Board  has  the  power  to  contract  for  gas,  upon  such 
terms  as  it  may  seem  proper,  for  any  period  not  exceeding 
that  limited  in  the  Act  of  April  3, 1876,  to  wit»  two  year& 
I  dissent  from  the  judgment 

Thobnton,  J.: 

I  concur  in  the  foregoing  opinion. 

McKiNSTBY,  J.: 

After  full  considerati(m  of  the  points  presented  at  the  re- 
argument,  we  see  no  reason  to  recall,  or,  except  in  a  single 
particular,  to  modify  the  former  opinion. 

1.  Counsel  for  petitioner  have  called  our  attention  to  the 
Act  of  February  25, 1878,  "  to  regulate  and  limit  the  payment 
of  money  out  of  the  treasury  of  the  City  and  County  of  San 
Francisco."  (Stats.  1877-8,  p.  IW.)  The  conclusion  to 
which  we  have  arrived  renders  it  unnecessary  to  express  any 
opinion  as  to  whether  the  repealing  clause  in  that  act,  and 
the  omission  therefrom  of  the  proviso  found  in  the  Act  of 
April  3, 1876,  do  or  do  not  operate  a  repeal  of  the  proviso. 

2.  The  only  question  before  us  relates  to  the  power  of  the 
Board  of  Supervisors  to  allow  and  authorize  the  payment  of 
the  "  demand  "  attached  to  the  complaint  herein.  That  the 
Board  has  the  power  to  allow  a  demand  for  the  value  of  gas 
furnished  during  any  month,  provided  the  allowance  shall  not 
exceed  one  twelfth  of  the  sum  which  may  be  expended  out  of 
the  Street  Light  Fund  during  the  year,  we  understand  to  be 
conceded.  It  is  said,  however,  that  the  Board  had  no  power 
to  allow  the  particular  demand,  because  it  was  based  upon  an 
illegal  contract  We  can  not  assume,  however,  that  the  mem- 
bers of  the  Board,  who  are  not  parties  to  this  proceeding,  were 
either  ignorant  of  the  invalidity  of  the  contract  or  fixed  the 
value  by  reference  to  the  terms  of  a  contract  which  they  knew 
to  be  invalid.  The  plaintiff  here  can  not,  by  averment,  vali- 
date a  contract  which  the  Board  were  not  empowered  to 
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make.  Nor  can  the  defendant,  who  could  refuse  to  pass  the 
allowed  claim  only  in  case  the  Board  had  no  power  to  allow 
it,  attribute  to  the  members  of  the  Board,  by  mere  allegation, 
an  improper  employment  of  their  discretion,  or  the  adoption 
as  a  standard  of  vidue,  of  the  prices  mentioned  in  a  void  con- 
tract rather  than  the  actual  value  of  the  gas,  etc  No  issue 
can  be  made  with  respect  to  the  motives  which  actuated  the 
members  of  the  Board  in  the  discharge  of  their  discretionary 
duty.  In  determining  the  question  of  power y  we  can  look 
only  to  the  demand  itself  and  to  the  action  of  the  Board 
thereon.  If,  in  any  view,  the  Supervisors  had  the  power  to 
allow  the  claim  presented,  and  did  allow  it,  and  order  its  pay- 
ment in  the  rrutwiMT  prescribed  by  law,  the  Courts  could  not 
revise  their  action  in  a  proceeding  like  the  present— even  if 
the  Board  were  a  party.  But  here  neither  plaintiff  nor  de- 
fendant represents  the  Boiyrd  of  Supervisors.  The  demand 
was  presented,  and  the  Supervisors  decided  that  the  gas  had 
been  furnished  and  the  posts  and  lamps  repaired  as  claimed. 
They  also  necessarily  determined  that  the  sum  demanded  was 
a  just  and  reasonable  compensation.  They  had  power  to  al- 
low a  just  and  reasonable  compensation,  and  they  had  no  right 
,  to  fix  the  value  by  reference  to  any  other  standard.  But  this 
last  is  an  obligation  of  an  imperfect  character,  addressed  to 
the  consciences  of  the  members,  and  the  Courts  have  no  au- 
thority to  enforce  it,  nor  to  annul  the  action  of  the  Board 
where  the  record  of  their  proceedings  does  not  affirmatively 
show  that  they  have  resorted  to  an  arbitrary  standard,  and 
have  not  adjudged  a  just  and  reasonable  value.  The  Super- 
visors performed  a  tc^k  which  they  had  power  to  perform, 
and  we  can  not  inquire  (at  least  in  thia  proceeding),  whether 
in  the  hidden  recesses  of  their  minds  were  secreted  influences, 
the  product  of  error  or  corruption. 

3.  Counsel  for  respondent,  in  their  last  ai^ument,  referred 
to  the  Act  of  March  4,  1878,  "  to  regulate  the  quality  and 
standard  illuminating  power,  and  the  price  of  gas  in  all  cities 
in  the  State  of  California  having  a  population  of  one  hundred 
thousand  or  more."  (Stats.  1877-8,  p.  167.)  The  act  was 
not  called  to  our  attention  when  the  cause  was  first  submit- 
ted. It  requires  the  Legislature  of  every  city  of  one  hun- 
dred thousand  or  more  inhabitants  to  fix  the  standard  quality 
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and  power  of  gas  and  the  rate  to  be  charged  for  each  thou-* 
sand  feet — ^the  standard  illummating  power  to  be  not  less  than 
that  of  sixteen  candles,  and  the  rate  to  be  not  more  than 
three  dollars  per  thousand  cubic  feet.  It  further  provides 
that  no  person  shall  furnish  gas  to  any  such  city,  or  its  in- 
habitants, of  less  power  or  for  a  greater  price,  under  penalty 
of  one  thousand  dollars. 

In  the  former  opinion  we  said :  *'  The  members  of  the 
Board  had  the  power  to  allow  many  times  the  value  of  the 
gas  consumed  if  they  dared  to  violate  their  official  duty. 
They  alone  had  the  power  to  determine  the  real  value — ^their 
judgment  is  conclusive — and  it  is  not  a  function  of  the  Courts 
to  make  a  contract  for  them,  nor  to  set  aside  a  contract  which 
they  had  the  capacity  to  make."  In  view  of  the  provisions 
of  the  Act  of  March  4, 1878,  above  referred  to,  it  is  manifest 
that  the  language  quoted  from  the  former  opinion  must  bo 
received  with  the  condition  that  the  Board  has  no  power  to 
allow  more  than  three  dollars  for  every  one  thousand  cubic 
feet  of  gas  furnished. 

4.  It  has  been  further  urged  by  counsel  for  respondent 
that  the  '' demand"  should  have  referred  to  the  act  of  the 
Legislature  last  cited.  But  a  reading  of  the  Act  of  March  4, 
1878,  will  show  that  it  furnishes  no  authority  for  any  de- 
mand upon  the  treasury  of  the  city  and  county. 

As  we  said  in  the  former  opinion,  the  demand  of  the  plaint- 
iff refers  to  subdivisions  of  Section  71  of  the  Consolidati<m 
Act,  which  provide  for  the  creation  of  a  "  Street  Light  Fund," 
and  for  the  application  of  such  fund  to  the  lighting  of  streets 
and  the  repairing  of  lamps  and  posta  The  reference  is  distinct 
to  the  law  authorizing  the  payment  of  the  demand  by  title, 
date,  and  section.  It  is  a  more  appropriate  reference  than 
would  have  been  one  of  Section  74  of  the  Consolidation 
Act,  which  in  general  terms  confers  power  on  the  Board  '*  to 
provide  for  lighting  the  streets." 

5.  Further,  with  respect  to  the  Act  of  March  4, 1878,  we 
are  asked  by  counsel  for  respondent  to  assume — ^in  the  ab- 
sence of  any  evidence,  and  of  any  averment  in  the  pleadings, 
to  that  effect — ^that  the  Supervisors  violated  the  act  by 
allowing  more  than  three  dollars  a  thousand  for  gas,  and  that 
the  officers  and  agents  of  plaintiff  have  subjected  themselves 
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to  the  penalty  therein  provided.  For  aught  that  appears  in 
this  case,  every  requirement  of  the  Act  of  March  4, 1878,  has 
been  fully  complied  with  by  the  Board  of  Supervisors. 

6.  It  was  suggested  by  respondent  that  this  Court  should 
set  aside  the  allowance  of  plaintiff's  demand,  because  the 
rates  allowed  are  not  "  reasonable."  In  aid  of  this  view  re- 
sort was  had  to  the  proposition — sr.pported  by  innumer- 
able adjudications — ^"Municipal  by-laws  must  be  reasonable. 
Whenever  they  appear  not  to  be  so,  the  Court  must,  as  a  mat- 
ter of  law,  declare  them  void."  The  statement  as  applied  to 
the  facts  of  the  case  before  us  involves  some  confusion  of 
thought  and  expression.  The  power  of  the  Board  of  Super- 
visors to  pay  for  gas  furnished  comes  from  the  statute  and 
not  from  any  by-law.  The  statute  confers  on  the  Board  the 
power  of  determining  what  is  just  and  reasonable  compensa- 
tion for  gas  which  may  be  supplied;  with  the  proviso  that 
not  more  than  three  dollars  per  thousand  feet  shall  be  allowed. 
By-laws,  or  ordinances  (an  equivalent  word),  are  in  the  na- 
ture of  local  laws,  €Cnd  the  cases  establish  that  they  must  be 
reasonable;  that  is  to  say,  they  must  not  be  oppressive,  nor 
inconsistent  with  the  principles  of  the  Constitution  or  of  the 
common  law  having  relation  to  the  liberty  of  the  citizen  or 
the  rights  of  private  property.  Even  with  respect  to  an  or-, 
dinance  apparently  unreasonable,  the  Courts  will  not  hold  it 
to  be  unreasonable  if  the  Legislature,  by  a  constitutional  law, 
has  expressly  authorized  the  municipality  to  adopt  it.  If  the 
allowance  of  adaim  can  be  called  an  ordinance  at  all — within 
the  meaning  of  the  rule  as  to  reasonable  ordinances — ^the 
Consolidation  Act  in  terms  empowers  the  supervisors  to  allow 
demands  for  various  supplies,  including  gas,  in  such  sums  as- 
in  their  judgment  may  be  just.  This  Court  constitutes  no 
part  of  the  municipal  government. 

The  question  before  us  is  simply.  Does  the  law  confer  on 
the  Board  of  Supervisors  the  power  of  deciding  what  shall  be 
paid  for  gas  supplied — with  the  single  limitation  that  the 
maximum  allowed  shall  not  exceed  three  dollars  per  thousand 
feet? 

If  it  be  true,  as  stated  by  counsel,  that  the  Supervisors  have 

aUowed  or  paid  too  much  for  gas  (a  fact  of  which  we  can  not 
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take  judicial  notice),  the  responsibility  mast  rest  where  it 
belongs.  The  present  proceeding  can  not  be  made  the  means 
of  ixamsferring  to  this  Court  the  legislative  duties,  or  the  dis- 
cretionary and  prudential  functions  which  are  assumed  by  the 
representatives  of  the  people  in  the  local  government 
In  our  opinion,  the  writ  shoiQd  issue  as  prayed  for. 

McEbe  and  Mtbxce,  JJ.,  concurred. 

Sharpstein,  J.,  concurring: 

I  concur  in  the  judgment  awarding  the  writ  prayed.  But 
the  ground  upon  which  I  concur  obviates  the  necessity  of  my 
expressing  any  opinion  upon  the  question  so  ably  discussed 
by  Mr.  Justice  McEinstiy. 

On  the  last  hearing  a  point  was  brought  prominently  before 
the  Court  which,  if  presented  at  any  f  on»er  hearing,  escaped 
my  observation,  and  I  infer  that  it  also  did  that  of  the  other 
members  of  the  Court,  as  no  allusion  was  made  to  it  in  any  of 
the  opinions  heretofore  filed. 

The  question  to  which  I  now  refer  is  this:  What  are  the 
functions  of  the  Auditor  in  respect  of  a  demand  which  has 
been  approved  and  allowed  by  the  Board  of  Supervises,  on 
an  appeal  to  it  from  a  disallowance  by  him? 

The  section  of  the  Consolidation  Act  which  provides  for 
such  an  appeal  reads  as  follows: 

"  If  any  person  feel  aggrieved  by  the  decision  of  the  Auditor, 
or  other  proper  officer  or  officers  of  said  city  and  county,  ex- 
cept the  Board  of  Education,  in  the  rejection  of  or  refi^  to* 
approve  or  allow  any  demand  upon  the  treasury  presented 
by  such  person,  he  may  appeal,  and  have  the  same  passed 
upon  by  the  Board  of  Supervisors,  whose  decision  thereon 
ehaU  be  final;  and  if  the  said  Board  shall  approve  and  allow 
the  demand,  it  shall  afterward  be  presented  to  the  Auditor, 
and  entered  in  the  proper  book,  in  like  manner  as  other  de* 
mands  allowed  by  him,  and  an  indorsement  must  be  made  of 
its  having  been  so  entered  before  it  can  be  paid." 

What  is  the  obvious  import  of  the  language  here  employed, 
to  express  the  intention  of  the  Legislature  ?  On  behalf  of 
the  respondent,  it  is  contended  that  it  means  that  after  the. 
Auditor  has  refused  to  audit  a  demand,  and  an  appeal  has 
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been  taken  from  his  decision  to  the  Board  of  Supervisors,  and 
his  decision  reversed  by  that  body,  he  may  after  that,  on  the 
subsequent  presentaticm  of  said  demand  to  him,  refuse  to 
enter  it  in  the  proper  book, "  in  like  manner  as  other  demands 
allowed  by  him,"  and  that  his  decision  thereon  must  be  held 
to  be  final.  In  other  words,  the  act  should  be  construed  as  it 
would  be  if,  instead  of  the  word  "  final/'  the  words  "persuasive 
only"  had  been  used  to  define  the  effect  of  a  decision  of  the 
Board  upon  an  appeal  from  the  decision  of  the  Auditor.  And ' 
the  entire  clause,  if  reconstructed  so  as  to  plainly  express 
what  is  claimed  to  be  the  obvious  intention  of  the  Legislature, 
would  read  as  follows :  '-  If  any  person  feel  aggrevied  by  the 
decision  of  the  Auditor,  ♦  ♦  ♦  in  the  rejection  of 
or  refusal  to  approve  or  allow  any  demand  upon  the  treasury 
presented  by  such  person,  he  may  appeal  and  have  the  same 
passed  upon  by  the  Board  of  Supervisors,  whose  decision 
thereon  shall  be  perev/iaive  only ;  and  if  the  Baid  Board  shall 
approve  and  allow  the  demand,  it  shall  afterward  be  presented 
to  the  Auditor,  and  entered,  if  he  sees  fit  to  enter  it,  in  the 
proper  book,  in  like  manner  as  other  demands  allowed  by 
him,  and  his  decision  thereon  shall  be  final.**  I  s&j  final, 
because  the  counsel  for  the  respondent  claims  that  no  appeal 
lies  from  the  Auditor's  refusal  to  enter  a  demand  upon  the 
proper  book,  etc.,  after  it  has  been  approved  and  allowed  by 
the  Board  on  appeal  from  his  first  refusal  to  audit  and 
allow  it. 

Upon  that  construction,  it  would  have  to  be  held  that  the 
law  provided  for  reciprocal  appeals  in  the  same  case— one 
from  the  Auditor  to  the  Board,  and  one  from  the  Board  to  the 
Auditor.  But  as  I  view  it,  there  is  nothing  in  the  language 
of  the  act  which  would  lend  the  slightest  countenance  to  such 
a  construction  of  it. 

After  a  demand  has  been  presented  to  and  approved  by  the 
Board  of  Supervisors,  it  must  be  presented  to  the  Auditor  for 
his  allowance,  and  he  may  allow  it  or  not,  as  he  sees  fit.  If 
he  does  not  allow  it,  and  an  appeal  is  taken  to  the  Board  of 
Supervisors,  and  that  body  reverses  his  decision,  he  has  after 
that  but  one  function  to  perform,  and  that  is  to  enter  the  de- 
mand "in  the  proper  book,  in  like  manner  as  other  demands 
allowed  by  him."  ^  j  - 
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The  proceeding  which  is  here  provided  for  is  somewhat,  if 
not  quite,  analogous  to  that  provided  for  in  cases  where  ap- 
peals are  taken  from  one  Court  to  another.  It  is  ususJ  in 
such  cases  to  send  a  remittitur  from  the  appellate  to  the  lower 
Court,  containiilg  the  decision  of  the  former,  which  the  Clerk 
of  the  Court  below  is  required  to  attach  to  the  judgment  roll, 
and  enter  a  minute  of  the  judgment  of  the  appellate  Court 
cm  the  docket,  against  the  original  entry.  That  the  duty 
which  he  is  required  to  perform  is  purely  ministerial,  no  one 
i^an  doubt.  Neither  can  it  be  doubted  that  the  appellate  Court 
would  compel  him  to  perform  it,  even  if  the  Court  of  which 
he  was  Clerk  should  order  him  not  to  make  the  proper  entry. 
Nor  would  an  appellate  Court,  in  a  proceeding  by  mavdamvs 
\o  compel  the  Clerk  to  make  such  an  entry  as  the  law  requires 
to  be  made  in  such  cases,  permit  its  jurisdiction  to  render  the 
f  lecision  which  it  had  rendered  to  be  questioned. 

A  decision  by  an  appellate  Court  is  final  when  the  law  de* 
dares  it  shall  be  final  Is  it  conceivable  that  when  the  Leg- 
islature declared  that  a  decision  of  the  Board  of  Supervisors 
tvhould  be  final,  it  meant  that  it  should  not  be  final  ?  That  an 
rvppeal  should  lie  from  it  to  the  Auditor,  and  that  his  decision 
vhould  be  final?  Nothing  of  the  kind  is  expressed  in  the  act. 
Old  as  the  direct  reverse  of  that  is  expressed,  I  may  safely 
uid  that  nothing  of  the  kind  is  implied. 

But  it  is  urged  that  this  reasoning  will  not  apply  to  a  case 
>n  which  the  Board  of  Supervisors  have  no  power  to  allow  a 
demand — ^in  which  their  action  is  ultra  vires.  It  will  prob- 
ably be  conceded  that  the  Board  has  all  the  power  which  the 
law  confers  upon  it,  and  that  while  acting  within  the  scope 
of  the  powers  so  conferred,  its  action  can  not  be  held  to  be,  in 
any  sense,  ultra  vires^  Among  the  powers  conferred  upon 
the  Board  is  that  of  "providing  for  lighting  the  streets.** 
That  undoubtedly  implies  the  power  to  pay  for  it,  unless  it 
can  be  obtained  for  nothing. 

But  it  is  said  that  they  can  not  pay  for  what  they  have 
had  because  they  contracted  for  more  than  the  law  author- 
ized them  to  contract  for.  On  the  other  hand,  it  is  contended 
that  there  was  no  law  in  force  at  the  time  the  contract  was 
made  which  forbade  its  being  made  for  the  period  specified  in 
it    And  it  is  further  contended  that  if  there  was,  it  would 
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not  absolve  the  municipal  corporation  from  the  obligation  to 
pay  for  what  it  has  consumed.  Now,  these  are  questions 
which  arose  when  the  demand  of  the  plaintiff  was  presented 
to  the  Board  of  Supervisors  for  allowance.  And  it  had  to  be 
presented  to  and  approved  by  that  Board  before  it  could  be 
allowed  by  the  Auditor,  "  or  in  any  manner  be  recognized  or 
paid."  (Sec.  85,  C!onsolidation  Act)  And  unless  so  pre- 
sented within  one  month  after  it  accrued,  if  in  the^power  of 
the  holder  to  present  it  within  that  time,  it  would  become 
forever  barred  by  limitation  of  time.  (Id.,  sec.  90.)  Now,  if 
the  Board  of  Supervisors  had  no  jurisdiction  to  pass  upon 
that  demand,  it  was  worse  than  idle  to  present  it  to  them, 
because  they  had  no  power  to  allow  or  disallow  it.  But  the 
question  upon  which  its  allowance  or  disallowance  hinged 
was  one  which  had  to  be  decided  before  the  demand  could 
properly  be  allowed  or  disallowed.  If  the  contract  was  a 
valid  one,  the  demand  was  a  valid  one,  and  it  was  the  duty  of 
the  Board  to  allow  it.  And,  as  before  stated,  that  question  had 
to  be  decided  by  the  Board.  The  demand  had  to  be  pre- 
sented to  it,  and  if  allowed  by  it,  to  be  presented  to  the 
Auditor.  If  disallowed  by  him,  the  party  aggrieved  had  a 
right  to  appeal  to  the  Board,  and  the  decision  of  the  Board 
on  that  appeal  is  by  the  law  made  final  If  that  be  so,  what 
is  the  use  of  having  an  Auditor  ?  asks  the  respondent's  coun- 
sel. If  it  be  not  so,  what  is  the  use  of  having  a  Board  of 
Supervisors  ?  might  be  asked  with  quite  as  much  propriety. 
If  it  was  the  design  of  the  Legislature  that  the  decision  of  the 
Auditor  should  be  final,  it  is  impossible  to  conceive  why  an 
appeal  from  that  decision  should  have  been  provided  for, 
with  the  further  provision  that  the  decision  of  the  appellate 
tribunal  should  be  final 

I  am  unable  to  find  anything  in  the  Consolidation  Act 
which,  to  my  mind,  indicates  an  intention  to  clothe  the  Auditor 
with  the  supervisory  powers  which  it  is  claimed  in  this  case 
that  he  possesses. 

It  seems  to  me  that  he  is  placed  where  he  is  to  check  what 
may  be  termed  the  hasty  or  inconsiderate  action  of  the  Board 
of  Supervisors  upon  demands  presented  to  it  That  after  a 
demand  has  been  allowed  by  it,  it  must  be  presented  to  and 
examined  by  him  before  it  can  be  paid.    If  there  are  in  his 
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judgment  valid  objections  to  its  allowance,  be  must  disallow 
it  But  from  that  decision  an  appeal  lies  to  the  Board,  and 
if  after  considering  the  objections  of  the  Auditor  it  determines 
that  the  demand  shall  be  paid,  his  duty  thereafter  in  respect 
of  the  demand  is  purely  ministerial,  and  such  only  as  the  law 
prescribes. 

It  is  a  mistake  to  suppose  that  the  Board  had  jurisdiction 
to  decide  right  and  not  to  decide  wrong.  If  it  had  juris* 
diction  to  decide  the  question  right,  it  had  jurisdiction  to  de* 
cide  it;  and  whether  right  or  wrong,  its  decision  was  final 
until  reversed  or  annulled  by  some  tribunal  having  juris- 
diction to  reverse  or  annul  it  I  am  clearly  of*  the  opinion 
that  the  respondent  did  not  possess  that  jurisdiction.  And  it 
seems  to  me  that  this  view  of  the  matter  is  strongly  supported 
by  the  recent  case  of  the  Bank  of  California  v.  Shaber,  55 
CaL  322.  It  appeared  in  that  case  that  the  plaintiff  held  a 
judgment  against  the  city  and  county  which  the  Boai*d  of  Su- 
pervisors had  ordered  to  be  paid.  After  said  order  was  made, 
but  before  payment  was  made,  an  appeal  from  tUe  judgment 
to  this  Court  was  duly  perfected  by  the  City  and  County 
Attorney.  The  appeal  stayed  all  proceedings  upon  the  judg- 
ment, and  the  treasurer  refused  to  pay  it 

But  this  Court,  upon  the  application  of  the  plaintiff,  issued 
a  writ  of  mandamais  commanding  the  treasurer  to  pay  it, 
notwithstanding  the  pendency  of  said  appeal  The  Court, 
among  other  things^  said:  "  In  this  case  the  determination  of 
the  Board  not  to  prosecute  an  appeal,  and  the  making  of  the 
order  for  the  payment  of  the  claim,  terminates  the  functions 
of  the  attorney  and  counselor  in  r^ard  to  the  suit  and  its  con- 
duct, and  he  was  relieved  of  all  further  responsibility  in  the 
matter;  he  had  no  authority  to  review,  reverse,  or  postpone 
the  action  of  the  Board."  If  the  Auditor  has  any  power  to 
review,  reverse,  or  postpone  the  action  of  the  Boajrd  upon  an 
appeal  from  his  refusal  to  allow  a  demand,  he  must  derive  it 
from  some  source  to  which  my  attention  has  not  been  directed. 
It  is  as  much  the  duty  of  the  City  and  County  Attorney  to 
prevent  the  recovery  of  improper  judgments  against  the  city 
and  county  as  it  is  of  the  Auditor  to  prevent  the  payment 
of  unjust  demands  against  it  But  the  powers  of  both  of 
these  officers  are  prescribed  and  limited  by  law. 
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But  it  is  asked.  What  remedy  would  the  people  have  if  the 
Board  of  Supervisors  should  make  an  erroneous  decision? 
The  same  that  they  would  have  if  the  Board  and  the  Auditor 
should  concur  in  the  allowance  of  a  demand  that  they  ought 
not  to  have  allowed.  No  one  will  claim  that  infallibility 
could  be  secured  by  providing  that  the  decisions  of  the  Board 
should  not  become  final  imtil  concurred  in  by  the  Auditor. 

A  judgment  becomes  final  when  the  law  declares  that  it 
shall  be  final,  and,  except  as  otherwise  provided  in  the  Con- 
stitution, the  Legislature  has  the  power  to  make  the  decision 
of  any  court,  tribunal,  board,  or  officer  final  Whether  it  be 
so  or  not,  does  not  depend  upon  the  infallibility  of  the  tribu- 
nal by  which  it  is  rendered. 

As  before  stated,  I  think  the  action  of  the  Auditor  upon  a 
demand  which  the  Biard  has  allowed  upon  an  appeal  from  his 
disaUowance  of  it  is  purely  ministerial,  and  that  the  only  steps 
which  he  can  take  after  his  decision  has  been  reversed  are 
plainly  pointed  out  in  the  law  by  which  he  must  be  guided.  If 
that  be  so,  it  seems  to  me  that  the  answer  of  the  respondent  is 
clearly  insufficient  In  The  People  ex  rd.  Bush  v.  CoHiris,  7 
JohnsL  549,  a  town  clerk  refused  to  record  a  survey  made  by 
a  board  of  commissioners,  because,  as  he  alleged,  one  of  them 
had  not  taken  the  oath  of  office,  and  filed  a  certificate  thereof 
with  the  clerk  according  to  law.  In  awarding  a  peremptory 
writ  of  Toanda/mAM  to  compel  the  clerk  to  record  said  survey, 
the  Court  said:  "  It  certainly  did  not  lie  with  the  defendant, 
as  a  mere  ministerial  officer,  to  adjudge  the  act  of  the  com- 
missioners void.  It  was  his  duty  to  record  the  paper;  valeab 
quantum  valere  potest  It  was  enough  for  him  that  those 
persons  had  been  duly  elected  commissioners  within  the  year 
and  were  in  the  actual  exercise  of  the  office." 

In  another  case  a  ministerial  officer  refused  to  perform  cer- 
tain duties  devolved  upon  him  by  a  law  which  he  insisted 
was  unconstitutional  The  Court  said  that  it  did  not  lie  with 
a  ministerial  officer  to  raise  that  objection,  and  that  he  must 
perform  the  duty  which  the  law  imposed  upon  him.  {Smyth 
v.  TitcomJ),  31  Me.  272.) 

Boss,  J.,  dissenting : 

I  think  the  writ  should  be  denied.    When  this  clause  was 
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last  considered  here  it  was  agreed  by  all  of  the  Judges  who 
expressed  an  opinion  on  the  point,  that  the  contract  entered 
into  between  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  and  the  Gas  Company,  in  May,  1879,  was 
invalid,  because  expressly  prohibited  by  the  Act  of  the  L&gv^ 
lature  approved  April  3,  1876.  At  that  time  the  subsequent 
Act  of  February  25,  1878,  was  not  caUed  to  the  attention  of 
the  Court,  and  consequently  was  not  considered.  It  is  now 
urged  on  behalf  of  the  company  that  this  latter  Act  repealed 
by  implication  the  Act  of  April  3;  1876,  and  that  tiierefore 
the  contract  in  question  was  not  prohibited  by  law,  but  was 
one  ttie  Board  of  Supervisors  was  empowered  to  make. 

An  Act  of  April  3, 1876,  is  entitled  "An  Act  to  confer  ad- 
ditional powers  upon  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  and  upon  the  Auditor  and 
Treasurer  thereof,"  and  is  in  these  words :  "  If  at  the  begin- 
ning of  any  month  any  money  remains  unexpended  in  any 
of  the  funds  set  apart  for  maintaining  the  municipal  govern- 
ment of  the  City  and  County  of  San  Francisco,  and  which 
might  lawfully  have  been  expended  the  preceding  month, 
such  unexpended  sum  or  sums  may  be  carried  forward  and 
expended  by  order  of  the  Board  of  Supervisors  in  any  suc- 
ceeding month ;  provided,  that  said  Board  of  Supervisors 
shall  not  hereafter  make  any  contract  for  any  purpose  bind- 
ing said  city  for  a  longer  period  than  two  years." 

The  enacting  clause  of  this  statute,  as  will  readily  be  seen, 
relates  entirely  to  the  disposition  of  certain  unexpended 
funds  of  the  city.  It  is  this  enacting  clause  that  it  is  said 
was  impliedly  repealed  by  the  Act  of  February  25,  1878. 
And  the  argument  is  that  such  repeal  of  the  enacting  clause 
necessarily  repealed  the  proviso.  That  depends  on  the  nature 
of  the  proviso.  Undoubtedly  the  office  of  a  proviso  generally 
is,  as  was  said  by  the  Supreme  Court  of  the  United  States, 
in  Minis  v.  The  United  States,  15  Pet.  445,  *'  either  to  ex- 
cept something  from  the  enacting  clause,  or  to  qualify  or  re» 
strain  its  generality,  or  to  exclude  some  possible  ground  of 
misinterpretation  of  it,  as  extending  to  cases  not  intended  by 
the  Legislature  to  be  brought  within  its  purview."  Yet,  that 
a  proviso  may  contain  provisions  broader  than  the  enacting 
clause,  and  lay  down  a  general  rule  of  a  permanent  natnre 
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applicable  to  all  cases,  is  impliedly  admitted  by  the  Oourt  in 
the  same  case.  (15  Pet.  445.)  In  construing  a  statute,  as  in 
construing  a  contract,  deed,  or  other  instrument,  the  para* 
mount  object  is  to  ascertain — ^from  the  language  employed — 
the  intention  of  the  party  making  it.  What,  then,  did  the 
Legislature  intend  when  it  said,  in  the  proviso  to  the  Act  of 
April  3, 1876,  that  ''said  Board  of  Supervisors  shall  not  here- 
after make  any  contract  for  any  purpose  binding  said  city  for 
a  longer  period  than  two  years  "  ? 

This  language,  it  seems  to  me,  is  very  explicit,  and  prohibits 
the  making  of  any  contract,  for  any  purpose,  binding  the 
city  for  a  longer  period  than  two  years.  In  no  respect  can  it 
be  satisfied  by  confining  its  operation  to  the  unexpended 
balance  of  the  city  funds  referred  to  in  the  enacting  clause. 
To  do  this  would  be  to  restrict,  where  the  obvious  meaning  of 
the  language  employed  admits  of  no  restriction.  It  was  the 
unmistakable  intention  of  the  Legislature,  I  think,  to  deprive 
the  Board  of  Supervisors  of  the  power  of  entering  into  any 
contract  which,  by  its  ter&s,  purported  to  bind  the  city  for 
any  longer  period  than  that  named  in  the  proviso.  Inasmuch^ 
therefore,  as  this  prohibition  was  not  confined  to  the  subject- 
matter  of  the  enacting  clause,  it  follows  necessarily  that  the 
implied  repeal  of  the  latter  could  not  have  the  effect  of  re- 
pealing the  prohibition — ^more  especially  in  view  of  the  rule 
that  repeals  by  implication  are  not  favored.  (Sedgwick  on 
the  Construction  of  Stat,  and  Oonst.  Law,  2d  edition,  pages 
105, 106.) 

The  objection  made  to  the  Act  of  1876,  on  the  ground  that 
the  subject  of  the  proviso  is  not  stated  in  the  title  of  the  Act, 
can  not  be  sustained  for  the  reason  that  the  Act  was  passed 
prior  to  the  adoption  of  the  present  CJonstitution,  and  it  is 
settled  by  a  long  line  of  decisions  in  this  State  that  the  pro- 
vision in  the  old  Constitution  requiring  the  subject  of  the  Act 
to  be  expressed  in  its  title  was  merely  directory.  With  re- 
spect to  laws  passed  under  the  old  Constitution,  we  are  bound 
by  those  decisions,  although  it  is  otherwise  with  respect  to 
those  passed  under  the  new. 

The  Board  of  Supervisors  having  had  no  power  to  make 
the  contract  in  question,  it  had  no  power  to  allow  any  claim 
based  upon  it.    As  I  read  the  record  in  this  csuae,  the  claim  oi 
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the  petitioner  is  baaed  on  the  contract,  and  its  allowance  was 
obtained  by  virtue  of  the  contract,  and  not  otherwise.  As  the 
Board  lacked  the  power  in  the  first  instance,  I  am  nnaUe  U} 
see  how  the  refusal  of  the  Auditor  to  audit  the  claim,  and  th<^ 
subsequent  appeal  from  such  refusal  back  to  the  Board  of  Sm- 
pervisors,  could  confer  it.  The  illegality  of  the.  allowance  in 
the  first  place  came  from  the  fact  that  it  was  based  on  a  con- 
tract expressly  prohibited  by  statute.  The  same  considera- 
tion, in  my  opinion,  rendered  invalid  the  allowanoe  made  on 
the  appeal  from  the  Auditor's  refusal  to  audit  the  claim.  I 
do  not  understand  that  mandarrms  can  ever  be  resorted  to,  to 
compel  the  auditor  to  enter  in  his  book  a  claim  based  on  a 
contract  prohibited  by  statute. 

I  will  add  that  I  entertain  no  doubt  that  the  Board  has  the 
power  to  pass  upon  the  claims  of  the  petitioner  for  gas  fur- 
nished the  city,  and  to  allow  such  sums  therefor  as  may  be 
reasonable  and  just;  and  that  when  so  allowed  payment  of 
such  amounts  can  be  compelle<^  by  petitioner. 

Thornton,  J.,  dissented. 

(Morrison,  C.  J.,  being  disqualified,  took  no  part  in  the 
decision  of  this  case.) 


[No.  7,924->I>ep«rto)ent  Two.] 
Febroary  24,  1882. 

C.  D.  COFFEY  ET  AL.,  Plaintiffs,  v.  JOHN  GREENFIELD, 
Defendant  ;  PHILIP  HEFNER,  Intebvenob. 

AcnoH  TO  Deciakx  a  Trust. — ^Mary  0.,  the  wife  of  defendant,  John  0.» 
died  intestate  in  1866,  leaving  Burviring  ^ve  minor  children,  who  in- 
herited  all  of  lier  property,  including  her  interest  in  the  property  in  con-  . 
troyersy.  This  property  was  a  part  of  the  lands  derived  by  the  town  of 
Orovilie  under  the  Acts  of  Congress  and  of  this  State,  generally  known 
as  the  "Town  Site  Acts.''  The  defendant  was  appointed  guardian  of 
all  of  the  minors,  other  than  William  T.  0.,  for  whom  no  guardian  waa 
appointed.  Whilst  acting  as  guardian,  the  defendant  induced  the  County 
Judge  of  Butte  County  to  execute  to  him,  in  his  own  name  and  for  hia 
own  benefit,  a  deed  of  the  property. 
Held:  The  deed  was  void  as  to  his  wards,  under  Section  18  of  the  Town 
Site  Acts  of  this  State,  approved  March  30,  1868,  and  as  to  WiUiam  T. 
C,  it  was  voidable. 
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Id. — GBorNBS  of  Motion  tor  Nonsuit  Should  bb  SFBcmKD.—A  pwty 
moving  for  a  nonsuit  must  state  in  hia  motion  the  precise  grounds  on 
which  he  relieS}  so  that  the  attention  of  the  Court  and  the  opposite  coun- 
sel may  be  particularly  directed  to  the  supposed  defects  in  the  plaintiff's 
case. 

ImBRYSNTiOK — PtlADiNO. — ^The  pleading  of  an  intervener  daiming  to  be  an 
innocent  purchaser  without  notice  is  insufficient,  unless  it  contains  proper 
avennents  to  that  effect. 

Appeal  by  the  intervenor  from  the  judgment  of  the  Su- 
perior Court  of  the  County  of  Butte,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial.    T.  B.  Reabdon,  J. 

Burt  &  Hamilton,  for  Appellant. 

The  Court  erred  in  the  order  refusing  a  judgment  of  non- 
suit 

The  pleadings  are  under  oath,  and  none  of  the  averments 
of  the  intervenor  regarding  the  acquisition  of  title  by  County 
Judge  and  his  conveyance  to  Greenfield  of  the  legal  title  which 
was  placed  on  record  September  15, 1873,  and  so  remained 
while  intervenor  took  the  moAgage  and  until  the  trial  of  the 
case  was  concluded,  were  denied  in  the  pleadings,  so  that  those 
facts  all  stand  admitted,  and  Hefner,  who  took  his  mortgage 
upon  the  title  without  notice,  was  in  the  position  of  an  inno- 
cent purchaser  without  notice  and  in  good  faith. 

The  County  Judge  acted  in  a  judicial  capacity  and  not 
ministerially,  and  when  he  determined  and  decided  Green- 
field's right  to  purchase,  his  decision  was  final,  and  Green- 
field s  title  attached,  subject  to  the  reviews  provided  for  in  the 
Act,  and  to  none  others,  (Act  of  March  2, 1867, 2  R  S.  (U.  S.), 
pp.  435  et  seq.  Also  the  Act  of  March  30,  1868;  Acts  of 
1867-8;  Statutes  of  California,  p.  692;  or  Section  15,959, 
Hittell's  Codes  and  Statutes,  and  also  sections  following.) 

Hefner  occupied  the  position  of  an  innocent  purchaser  or 
incumbrancer  without  notice,  Greenfield  being  in  possession, 
and  his  title  of  record  appearing  good,  there  was  nothing  to 
put  Hefner  on  his  guard.  When  one  of  two  innocent  parties 
must  sufier  by  the  acts  of  a  third,  he  by  whose  negligence  it 
happened  must  be  the  sufferer.  Civil  Code,  §  3543;  Davis 
V.  Allen,  3  Comst.  172;  GraJia/m  v.  Hope,  Peake,  164;  Clapp  v. 
Mogera,  2  Keman,  283. 

The  word  "purchase"  is  defined  in  Greer  v.  Blanchar,  40 
Cal- 197,  Digitized  by  Google 
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Oray  <k  Gale,  for  Respondents. 

There  was  no  error  in  denying  the  motion  for  a  nonsuit,  for 
two  reasons: 

1.  No  sufficient  grounds  were  stated  for  the  motion.  The 
statement  that  ''  thei'e  was  no  evidence  to  sustain  the  action 
without  specifying  wherein  the  evidence  was  insufficient"  did 
not  aid  the  Court,  and  might  as  well  not  have  been  made. 
(^iZer  V.  Kimbal,  10  Cal.  267;  McOarrity  v.  Byington,  12  id. 
429;  People  v.  Banvard,  27  id.  470;  Sanchez  v.  Neary,  41 
id.  485.) 

2.  On  the  merits  the  motion  was  properly  denied.  It  was 
admitted  ''that  the  ancestors  of  plaintiffs  owned  and  possessed 
the  premises  in  dispute,  and  that  at  their  death  it  descended 
to  plaintiffs"  (these  respondents).  If  it  descended  to  them 
from  their  ancestors,  it  was  their  property,  imless  they  had 
been  in  some  way  legally  divested  of  their  title.  It  is  not 
claimed  that  they  were,  unless  it  was  by  the  fraudulent  deed 
obtained  by  Greenfield  and  his  mortgage  to  Hefner. 

We  know  of  no  rule  of  law  or  equity  whereby  the  benefi- 
ciaries of  a  trust  can  thus  be  deprived  of  their  property  while 
under  legal  disability  and  unable  to  defend  their  rights. 

We  do  not  question  the  rule  of  law  relied  upon  by  appel- 
lant, "that  where  one  of  two  innocent  parties  must  suffer  by 
the  acts  of  a  third  party,  he  by  whose  negligence  it  happened 
must  be  the  sufferer."  The  rule  has  no  application  to  this 
case.  The  respondents  were  under  age,  had  nothing  directly 
or  indirectly  to  do  with  the  transaction,  and  negligence  can 
not  be  imputed  to  them. 

Hefner  took  with  notice.  There  was  nothing  to  indicate 
that  there  had  been  any  transfer  of  the  property  prior  to  the 
Safford  deed,  except  the  record  of  the  pretended  sale  of  Green- 
field to  himself,  which,  imder  the  decisions  of  this  Court,  was 
■  not  voidable  only,  but  absolutely  void,  Puthermore,  it  ap- 
pears from  his  own  testimony  that  he  knew  that  Judge  Saf- 
ford held  the  property  in  trust  under  the  Town  Site  Acts,  and 
under  those  acts  the  patent  creating  the  trust  expresses  the 
object  and  purposes  of  the  trust,  and  any  sale  or  transfer  in 
revolution  of  such  trust  was  absolutely  void.  (See  Civil  Code, 
§  870;  2  R  S.  (U.  S.)  435;  Statutes  of  CaL  1867-8,  p.  692; 
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Mmmt  V.  O'Brien,  12  N.  Y.  394-406;  Brigga  v.  Davis,  20  i<L 
21;  S.  C,  21  id.  577.)  This  rule  applies  to  purchasers  in  good 
faith  as  well  as  to  any  others. 

These  respondents  are  the  beneficiaries  of  the  trust  held  by 
Judge  SaffordySofar  as  the  property  in  question  in  concerned. 
(Le  Roy  v.  Cunningham,  44  CaL  599;  McCreery  v.  Sawyer,  52 
id.  257,  and  cases  there  cited.) 

The  above  cases  go  no  further  than  to  hold  that  the  deed 
is  sufficient  evidence  as  against  one  who  shows  no  right  to  the 
^  property.  In  this  case  it  is  admitted  that  the  property  in  dis- 
pute was  owned  and  possessed  by  respondents'  ancestors,  and 
that  it  descended  to  them.  Judge  Safford  could  not  sell  or 
convey  the  property  to  any  one  but  them.  All  this  was 
known  to  appellant  Hefner  when  he  took  his  mortgage,  and 
he  must  be  held  to  have  taken  with  notice. 

Thornton  J.: 

In  this  action,  which  was  brought  to  declare  the  defendant 
Greenfield  a  trustee  for  the  plaintiffs  of  the  real  property 
described  in  the  complaint,  Hefner  intervened,  and  in  his  in- 
tervention set  up  the  title  of  Greenfield  and  a  mortgage  exe- 
cuted by  the  latter  to  him,  the  judgment  of  forecloisure  in 
an  action  against  Greenfield  to  foreclose  the  mortgage,  sale 
under  such  judgment  by  the  Sheriff,  and  a  deed  by  the  Sheriff 
to  him. 

The  cause  was  tried  by  the  Court,  and  judgment  was  ren- 
dered against  Greenfield,  decreeing  him  a  trustee  for  the 
plaintiffs,  and  that  he  convey  to  them,  and  also  a  judgment 
that  Hefner  take  nothing  by  his  intervention,  and  that  it  be 
denied 

The  Court  rendered  the  following  decision: 

"  1.  Mary  Greenfield  died  intestate  in  said  county  in  April, 
1866,  and  at  the  time  of  her  death  she  was  the  wife  of  John 
Greenfield. 

"  2.  That  the  said  Mary  Greenfield  died  seised  and  possessed 
in  her  own  right  of  the  lands  and  premises  described  in  the 
complaint,  and  the  same  were  her  separate  property. 

"3.  That  at  her  death  she  left  her  surviving  five  minor 
children,  to  wit,  Lizzie  Coffey,  Mary  Ellen  Coffey,  John  A.  J. 
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Coffey,  Cornelius  D.  Coffey,  and  William  T.  Coffey,  who  in- 
herited all  of  the  said  property. 

"  4.  John  A.  J.  Coffey  died  intestate  at  the  cotinty  aforesaid 
on  the  twenty-third  day  of  December,  1878,  and  his  said  in- 
terest and  share  descended  to  his  said  brothers  and  sisters,  the 
plaintiffs  herein. 

"  5.  That  upon  the  death  of  the  said  Mary  Greenfield,  the 
defendant  John  Greenfield  was  by  the  Probate  Court  of  said 
county  appointed  the  guardian  of  the  persons  of  all  the  said 
minor  children,  except  William  T.  Coffey,  who  was  at  that  time 
residing  in  the  State  of  New  York,  and  who  has  never  since 
resided  in  this  State;  and  no  guardiaOi  of  this  estate  was  ev^ 
appointed. 

"  6.  That  upon  the  death  of  Mary  Greenfield,  the  defendant, 
John  Greenfield,  her  surviving  husband,  as  guardian  afore* 
said,  entered  into  possession  of  the  lands  and  premises  de- 
scribed in  the  complaint,  and  continuously  kept  and  held 
possession  of  the  same  till  the  commencement  of  this  action, 
and  received  the  rents  and  profits  thereof  to  his  own  use. 

«7.  On  the  fifteenth  day  of  September,  1873,  W.  S.  Safford, 
County  Judge  of  said  county,  as  trustee  of  the  inhabitants 
of  the  town  of  Oroville,  under  and  in  pursuance  of  the  Act 
of  Congress  approved  March  2,  1867,  and  the  Act  of  the  Leg- 
islature ov  California  approved  March  30, 1868,  on  the  appli- 
cation of  the  said  John  Greenfield,  executed  and  delivered  to 
him  a  deed  of  conveyance  in  his,  the  said  John  Greenfield's, 
own  name,  of  the  lands  and  premises 'aforesaid,  which  deed 
was  duly  recorded  in  the  office  of  the  County  Recorder  of  the 
said  county  on  the day  of ,  1873. 

''8.  The  said  John  Greenfield  was  not,  at  the  time  of  the 
execution  of  the  said  conveyance,  the  owner  of  said  premises, 
nor  had  he  ever  so  been,  nor  was  he  at  that  time  or  at 
any  other  in  possession  or  entitled  to  the  possession  thereof, 
except  under  the  right  he  assumed  as  guardian  of  the  persona 
of  the  said  minor  children;  nor  did  he  ever  claim  to  hold  the 
same  adversely  to  them  or  either  of  them. 

"  9.  At  the  time  of  the  execution  and  the  deliverance  of 
the  conveyance  aforesaid  by  the  said  County  Judge  to  the 
said  John  Greenfield,  these  plaintiffs  and  the  said  John  A.  J. 
Coffey,  deceased,  were  minors,  nor  did  the  oldest  of  them,  to 
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wit,  the  said  William  T.  Coffey,  reach  the  age  of  majority  till 
about  the  year  1876. 

**  10.  The  procuring  of  the  deed  and  conveyance  to  be  exe- 
cuted and  delivered  to  himself  by  the  said  John  Greenfield 
was  a  fraud  upon  the  said  minor  children,  and  the  said  fraud 
was  not  known  to  or  discovered  by  them  or  either  of  them 
until  shortly  before  the  commencement  of  tins  action,  to  wit, 
in  the  latter  part  of  1878,  or  in  the  beginning  of  1879. 

"  11.  On  the  fourteenth  day  of  May,  1878,  the  said  John 
Greenfield,  bdng  in  possession  of  the  said  premises  as  afore- 
said, was  indebted  to  Philip  Hefner,  the  intervenor,  and  being 
desirous  of  borrowing  a  certain  sum  of  money  from  him, 
offered  to  secure  the  antecedent  debt,  as  well  as  the  further 
sum  he  then  sought  to  borrow,  by  a  mortgage  on  the  prem- 
ises hereinbefore  described,  and  the  said  Hefner  was  by  the 
said  John  Greenfield  referred  to  the  records  in  the  County 
Becorder's  office  as  to  his  title,  and  the  said  Hefner,  by  his 
attorney,  examined  the  records,  and  found  thereon  the  con- 
veyance to  the  said  Greenfield  from  the  County  Judge  afore- 
said, and  being  satisfied  therefrom  that  the  title  was  in  the 
said  Greenfield,  loaned  to  him  a  sum  which,  added  to  the  said 
antecedent  debt,  amounted  to  the  sum  of  two  thousand  and 
twenty-four  dollars  and  thirty-three  cents,  to  secure  which 
the  said  Greenfield  then  and  there  executed  and  delivered  to 
him  a  mortgage  of  the  said  lands  and  premiaea 

"  12.  On  the  sixth  day  of  February,  1879,  the  said  inter- 
venor commenced  an  action  in  the  District  Court  for  said 
county  to  foreclose  said  mortgage;  on  the  seventeenth  of 
March,  1879,  said  Court  rendered  judgment  in  his  favor 
for  two  thousand  five  hundred  and  forty-one  dollars  and 
twenty-three  cents,  and  directing  the  sale  of  the  mortgaged 
premises  to  satisfy  said  claim.  Since  that  time,  and  pending 
this  action,  the  said  premises  were  sold  by  the  Sheriff  under 
said  decree,  and  bid  in  by  the  said  intervenor,  and  no  re- 
demption having  been  made  therefrom,  and  the  statutory  time 
having  expired,  the  said  intervenor  has  received,  and  now 
holds,  a  Sheriff's  deed  for  the  said  premises. 

"  13.  There  is  not,  nor  has  there  ever  been,  any  coUusion 
between  the  defendant  Greenfield  and  the  plaintifib,  or  either 
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of  them,  to  cheat  or  defraud  the  intervenor  of  his  interest  in 
the  property  in  controversy  herein. 

**  14.  On  an  accounting  these  plaintiffs  would  not,nor  would 
either  of  them,  owe  the  defendant  Greenfield  any  sum  of 
money  whatever  for  advances  made  by  him  for  their  support 
and  maintenance,  or  otherwise ;  nor  is  there  any  collusion  be- 
tween the  defendant  Greenfield  and  these  plaintiffs,  or  either 
of  them,  to  conceal  the  facts  or  to  cheat  or  defraud  the  in* 
tervenor. 

"  15.  On  or  about  the  eighteenth  of  December,  1869,  the 
said  John  Greenfield  obtained  an  order  from  the  Probate 
Court  of  said  county  for  the  sale  of  the  premises,  and  after- 
ward sold  the  same  and  became  himself  the  purchaser  at  such 
sale ;  but  the  said  order  of  sale  was  made  by  said  Court  with- 
out authority  of  law,  the  notice  required  by  law  not  having 
been  given ;  and  the  said  sale  was  made  under  said  invalid 
order,  witht)ut  first  giving  sufficient  notice  thereof ;  the  order 
of  sale  and  the  said  sale  were  both  null  and  void,  and  the 
said  Greenfield  did  not  thereby  acquire  any  right,  title,  or  in- 
terest in  or  to  the  said  property. 

''As  conclusions  of  law,  I  find  that  the  defendant,  John 
Greenfield,  took  and  held  the  legal  title  to  the  lands  and  prem- 
ises described  in  the  complaint  in  trust  for  the  children  of  the 
said  Mary  Greenfield,  deceased;  that  he  never  has  had  or  held 
any  other  right  or  interest  to  or  in  said  property,  or  any  part 
thereof,  except  as  such  trustee  for  the  said  heirs  of  Mary 
Greenfield;  that  the  plaintiffs  are  entitled  to  have  and  receive 
from  the  said  defendant,  John  Greenfield,  a  good  and  sufficient 
deed  of  conveyance  of  the  said  lands  and  premises,  and  to 
judgment  accordingly." 

Hefner  appeals  from  the  judgment  and  order  denying  a  new 
trial. 

On  the  trial,  after  the  plaintiffs  had  closed  their  evidence, 
Hefner  moved  for  a  nonsuit,  on  the  ground  that  plaintiffs  had 
not  introduced  any  testimony  tending  to  sustain  the  action. 
The  motion  was  denied  and  Hefner  excepted. 

The  motion  was  properly  denied.  It  is  settled  law  in  this 
State  that  a  party  moving  for  a  nonsuit  should  state  in  his 
motion  precisely  the  grounds  on  which  he  relied,  so  that  the 
attention  of  the  Court  and  the  opposite  counsel  may  be  par- 
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ticularly  directed  to  the  supposed  defects  in  the  plaintiff's  case. 
{People  V.  Bcmvard,  27  Cal.  470 ;  Sanchez  v.  Neary,  41  id.  487; 
Kiler  v.  Kimbal,  10  id.  267 ;  McGa/rrity  v.  Byvngton,  12  id. 
429.)  The  general  ground  above  stated  did  not  comply  with 
the  rale,  and  therefore  the  Court  did  not  err  in  denying  the 
motion.  We  have,  however,  examined  the  evidence,  and  are 
of  opinion  that  there  was  testimony  tending  to  sustain  the 
action. 

It  appears  from  the  findings  that  Mary  Greenfield  died  in- 
testate in  April,  1866,  and  that  at  the  time  of  her  death  she 
was  the  wife  of  defendant,  John  Greenfield;  that  on  her  death 
she  left  five  minor  children,  who  inherited  all  her  property. 
It  was  admitted  on  the  trial  (as  appears  from  the  statement) 
that  the  ancestors  of  the  plaintiffs  owned  and  possessed  the 
premises  in  dispute,  and  that  at  their  death  it  descended  to 
the  plaintiffs — ^four  of  the  minor  children  above  referred  to, 
and  the  administrator  of  another  who  died  in  1878,  before  the 
commencement  of  this  action,  are  the  plaintiffi. 

The  lots  in^  controversy  constituted  a  part  of  the  lands  de- 
rived by  the  town  of  Oroville  under  the  Act  of  Congress  of 
March  2,  1857  (see  14  U.  S.  Statutes  at  Large,  541),  and 
the  Act  of  the  Legislature  of  this  State  approved  March  30* 
1868  (see  Stat.  1867-8,  p.  692). 

On  the  death  of  Mary  Greenfield,  defendant  John  Green- 
field was  by  the  Probate  Court  of  the  County  of  Butte  ap- 
pointed guardian  of  the  minor  children  above  mentioned, 
except  one  (William  T.  Coffey),  who  was  at  that  time  residing 
ill  New  York,  and  has  never  since  resided  in  this  State.  No 
guardian  was  ever  appointed  for  his  estate.  While  John 
Ghreenfield  was  such  guardian  he  obtained  this  deed  men- 
tioned in  the  findings  from  Safford,  County  Judge^in  his  own 
name  and  for  his  own  benefit  Such  deed  was  null  and  void 
as  to  his  wards,  by  the  provisions  of  Section  18  of  the  Act  of 
the  Legislature  of  March  30, 1868,  abov^e  referred  to  (see  Stat. 
1867-8,  p.  698),  and  was  voidable  as  to  William  T.  Coffey. 

By  the  provisions  of  the  same  section  any  party  injured  or 
aggrieved  by  such  action  on  the  part  of  the  guardian  is  al- 
lowed to  bring  an  action  for  the  recovery  of  his  interest,  at 
any  time  within  five  years  after  the  discovery  of  such  f raud* 
Cau  Rips.  LXII— 39  ^  , 
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It  appears  from  the  findings  that  the  plaintiffs  had  not 
known  of  the  deed  of  the  County  Judge  to  defendant  Green* 
field  until  the  latter  part  of  1878  or  the  beginning  of  1879. 
This  action  was  commenced  on  the  26th  of  March>  1879. 

It  will  be  observed  that  aU  of  the  acts  of  defendant  Green* 
field  occurred  during  the  minority  of  the  children  and  heirs 
of  Mary  Greenfield.  The  eldest  of  these  heirs  (William  T, 
Coffey)  attained  his  majority  in  1875,  and  the  deed  of  the 
CSounty  Judge  to  Greenfield  was  executed  in  1873. 

It  is  contended  that  Hefner  occupied  the  position  of  an  in- 
nosent  purchaser  without  notice.  Nowhere  in  his  pleadings 
is  any  such  averment  made.  On  the  contrary,  the.  fair  infer- 
ence from  the  matters  set  up  by  him  is  that,  as  matter  of  law, 
he  concluded  that  the  title  to  the  lots  in  question  was  i^  John 
Greenfield,  and,  on  this  conclusion,  dealt,  with  him. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  hereby  affirmed. 

So  ordered. 

MoBBisov,  C  J.,  and  Shabpsteik,  J.,  ooncurrea. 


[No.  7,178.— Department  One.] 
MarchS,  1SS2. 

D.  N.  DILLA  V.  WALTER  BOHALL 

FoBMXB  Afpbal->Law  oy  THB  Cask— PiucncB.— The  q[QestiaD«  prceeiited 
were  determined  on  former  appeeL    (See  53  CaL  709.) 

Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of  the  Eighth  Judicial  District  in  and  for  the  County 
of  Humboldt    Haynes,  J. 

Action  of  ejectment.  This  is  the  second  appeal  in  this 
case  to  the  Supreme  Court  The  case  on  the  first  appeal  will 
be  found  reported  in  63  Cal.  709.  The  judgment  of  the  for- 
mer Supreme  Court  reversed  the  judgment  of  the  Court  be- 
low, and  ordered  judgment  to  be  entered  on  the  findings  for 
the  plaintiff  for  the  possession  of  the  land,  and  for  rents  and . 

profits,  as  admitted  by  the  defendant's  answer  unless  the 
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plaintiff  ahoold  elect  to  have  a  new  trial  On  the  filing  of 
the  remittitn/rm  the  Court  below,  the  plaintiff  waived  his 
right  to  have  a  new  trials  and  moved  the  Court  for  judgment 
on  the  findings  and  the  adi&iasion  in  the  answer,  as  ordered 
by  the  Supreme  Court.  Judgmouk  was  given  accordingly  on 
the  fifteenth  day  of  December,  1879*  Defendant,  on  the 
twenty-eighth  day  of  February,  1880,  appealed  to  this  Court 

8.  M.  Buck,  for  Appellant 

J.  J.  DeHaven,  for  Respondent 

The  Court  : 

The  questions  now  presented  were  finally  determined  on 
the  former  appeal 
Judgment  affirmed. 


[Na  e,a88.— Bepwtment  One.] 
March  20, 18S2. 

PATRICK  ROGERS  bt  al.  i;.  DAVID  MAHONEY  bt  al. 

Mauoiotts  Pbosvcution—Pbobablb  Causb— iNSTRUcnoN.^In  an  action  for 
malioioas  proaecation  the  Conrt  in  its  charge  aaid :  *'  The  jary  in  an  action 
for  malioioiu  prosecution  are  not  to  determine  whether  the  facte  amount 
to  a  prohable  canae;  bat  it  ia  the  province  of  the  Court  to  detezmine  that 
question.  I  have  determined  that  question,  gentlemen,  when  I  tell  you 
that  the  very  fact  that  this  man  was  arrested  and  liberated  in  the  Police 
Court  gave  him  a  right  of  action.** 
MM:  The  charge  was  erroneous,  in  that  the  Court  determined  that  the 
facta  mentioned  established  conclusively  want  of  probable  cause. 

Id.— Id.— Id.— Chabob    of    Court— £xcBFnoN—PRACTiCE.—Defendants' 
counsel  excepted ' '  to  that  part  of  the  chargeabout  probable  cause,  "reciting 
the  first  sentence  employed  by  the  Court  in  treating  of  the  subject. 
HM:  The  exception  to  the  portion  of  the  charge  objected  to  was  suffi- 
ciently speoifio. 

Appeal  from  a  judgment  for  plaintiffs,  and  from  an  order 
denying  a  new  trial,  in  the  Twelfth  District  Court  of  the  City 
and  County  of  San  Francisco.    Dainqerfield,  J. 

John  M.  Burnett  and  Frederick  HaU,  for  Appellants. 

B,  S.  Brooke,  for  Respondents.  r^^^^i^ 
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TheCouKT: 

This  cause  w&s  heard  in  Department  One  of  this  Court,  and 
its  opinion  filed  March  20, 1882.  (9  Pac  C.  L.  J.  220.)  Suljse- 
quently  the  C!ourt  granted  a  hearing  in  Bank,  which  has  been 
had.  We  are  satisfied  with  the  opinion  of  the  Department; 
and  for  the  reasons  therein  given  the  judgment  and  order  are 
reversed,  and  the  cause  is  remanded  for  a  new  triaL 

The  following  is  the  opinion  of  Department  One,  referred 
to: 

After  charging  at  some  length,  the  C!ourt  proceeded:  "  The 
jury,  in  an  action  for  malicious  prosecution,  are  not  to  deter- 
mine whether  the  facts  amount  to  a  probable  cause;  but  it  is 
the  province  of  the  Court  to  determine  that  question.  I  have 
determined  that  question,  gentlemen,  when  I  tell  you  that 
the  very  fact  that  this  man  was  arrested  and  liberated  in  the 
Police  Court  gave  him  a  right  of  action,''  eta 

There  was  such  conflict  in  the  evidence  as  left  it  proper  that 
the  question  of  the  existence  of  the  facts  on  which  the  want 
of  probable  cause  depended  should  be  passed  upon  by  the 
jury,  v/nles8  the  Court  below  was  correct  in  holding  thJit  the 
bare  facts  that  the  woman  (called  mfuin  in  the  instruction)  was 
"  arrested  and  liberated  "  in  the  Police  Court  gave  her  a  cause 
of  action.  The  charge  was  erroneous,  in  that  the  Court  de- 
termined that  the  facts  mentioned  established  conclusively 
want  of  probable  cause.  The  rule  as  laid  down  by  the  Court 
would  certainly  simplify  the  trial  of  this  class  of  actions.  If 
correct,  the  law  might  be  thus  formulated:  First,  where 
plaintiff  has  been  arrested,  charged  with  an  offense,  and  con-^ 
vided,  his  action  for  malicious  prosecution  will  not  lie; 
second,  where  he  has  been  arrested,  charged,  and  discharged, 
and  these  facts  are  proven  to  the  satisfaction  of  the  Court, 
the  case  of  plaintiff  in  an  action  for  malicious  prosecution  is 
made  out,  because  malice  may  be  inferred  from  want  of  prob- 
able cause.  It  needs  but  to  state  the  second  position  to  show 
that  it  can  not  be  successfully  maintained. 

The  exception  to  the  portion  of  the  charge  objected  to  was  ' 
sufficiently  specific  under  the  rule  laid  down  in  Hicka  v.  Gde" 
9iiaw,25CaLl46;  Sittv.J2ee8e,47id.348;  sjkdBobmaonY.W. 
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P.  ILK  Co.,  48  lA  409.  The  whole  charge  can  not  be  excepted 
to  generally.  The  exceptions  should  be  sufficiently  specific  to 
call  the  attention  of  the  Court  to  the  alleged  error.  Here  the 
counsel  excepted  ''  to  that  part  of  the  charge  about  probable 
cause/*  reciting  the  first  sentence  employed  by  the  Court  in 
treating  of  that  subject.    We  think  this  was  enough. 

Judgment  and  order  reversed,  and  cause  remanded  for  new 
trial 


[Kow  8»17A.— DepurtmentTwo.] 
April  20,  18S2. 


In  the  Matter  of  the  Estate  of  H.  W.  DEAN,  Deceased. 

EsTATS  OF  Dbckaskd  Pebscn»— Atpealablb  Ordsb.— An  order  of  the  Su- 
perior Court  Betting  aside  a  decree  of  wttknient  of  the  final  aooonnt  of 
an  exeeator  and  vacating  a  decree  of  distribotion  is  not  an  appealable 
order. 

Appeal  by  executor  from  an  order  vacating  decree  of  settle- 
ment of  final  account  and  decree  of  distribution,  made  by 
Superior  Court  of  the  County  of  Santa  Barbara.    Hikes,  J. 

Administration  of  estate  of  deceased  person. 

On  the  thirteenth  day  of  July,  1876,  R  W.  Dean,  the  ap- 
pellant, as  one  of  the  executors  of  the  estate  of  H.  W.  Dean, 
deceased,  the  other  executor  having  removed  from  the  State, 
rendered  to  the  Probate  Court  of  Santa  Barbara  County  a 
final  account  of  his  administration,  and  at  the  same  time  a 
petition  for  final  distribution. 

On  July  25, 1876,  the  Probate  Court  made  on  order  pur- 
porting to  allow  the  account,  distribute  the  estate,  and  to  dis- 
charge the  executors. 

After  finding  that  the  notice  of  hearing  of  the  settlement 
of  account  and  petition  for  distribution  was  defective,  the 
Superior  Court  of  Santa  Barbara  County,  on  the  application 
of  Nellie  T.  Bassett,  a  party  interested  in  the  estate,  and 
after  hearing,  on  September  5, 1881,  ordered  and  adjudged 
*'  that  the  decree  made  and  entered  by  the  Probate  Court  of 
the  county  of  Santa  Barbara,  on  the  twenty-fifth  day  of  July, 
1876,  in  tiie  matter  of  the  estate  of  H.  W.  Dean,  deceased,  ap- 
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proving,  allowing,  and  settling  the  final  acoonnts  of  K  W. 
Dean,  and  finally  and  fully  discharging  said  Dean  and  Syl- 
vester Trull  from  the  further  execution  of  their  trusts,  be 
and  the  same  is  hereby  vacated  and  set  aside ;  and  that  K  W. 
Dean,  executor  of  the  estate  of  H.  W.  Dean,  deceased,  be  and 
is  hereby  required  to  file  with  the  clerk  of  this  Court,  within 
thirty  days,  a  further  inventory  of  the  property  belonging  to 
said  estate  which  has  come  into  his  hands,  and  also  an  ac- 
count of  all  money  received  by  him  belonging  to  the  said 
estate,  and  for  and  on  account  thereof,  and  of  all  money  pidd 
out  by  him  on  account  of  claims  duly  presented  and  allowed'* 
After  settlement  of  his  bill  of  exceptions,  the  executor,  K 
W.  Dean,  took  this  appeal 

B.  B,  Canfidd,  for  Appellant 
W,  G.  SPratton,  for  Respondent. 

On  thp  authority  of  Estate  of  Cahalom^  60  CaL  232»  appeal 

dismissed. 


[No.  8,811.~Department  Two.] 
April  21, 1882. 

WILLIAM  H.  BROADRIBB,  an  Insane  Pierson,  bt 
H.  GOODCELL,  Jb.,  his  Guaedian,  v.  LUTHER  G 
TIBBETTS  BT  AL. 

Afpxalablb  Order.— The  defendant  appealed  from  an  order  of  the  Qoark 
below  denying  hie  motion  for  judgment  by  default  against  the  plaintifT 
H.  Qoodoell,  Jr.,  guardian  of  William  Broadribb,  insane,  for  the  sum  of 
one  hundred  and  thirty-seven  dollars  and  forty-foor  oents,  and  that  said 
Goodcell  be  removed  from  the  position  of  guardian,  as  pcayed  in  defendants' 
cross-oomplaint.    Hdd:  The  order  is  not  an  appealable  order. 

Appeal  by  defendant  Luther  C.  Tibbetts  from  an  order  of 
the  Superior  Court  of  the  County  of  San  Bernardino  denying 
motion  for  judgment  by  default  on  cross-complaint.    Rolfe,  J. 

Action  of  foreclosure  of  mortgage.  The  action  was  brought 
against  defendant  Luther  C.  Tibbetts  and  Eliza  M.,  his  wife. 
The  transcript  contains  what  purports  to  be  the  answer  and 
cross-complaint  of  the  defendant,  Luther  G^  appeippg  m 
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propria  persona  as  the  defendant  in  the  case,  bnt  contains  no 
evidence  of  their  service  or  filing  except  the  follo¥mig: 

*'  Demand  for  judgment  (Title  of  court  and  causa)  Now 
comes  defendant  Luther  G.  Tibbetts  and  asks  for  and  demands 
judgment. by  default  against  H.  Goodoell,  Jr.,  guardian  for 
William  Broadribb,  insane,  for  the  sum  of  one  hundred  and 
thirty-seven  dollars  and  forty-four  cents,and  that  said  Qoodcell 
be  removed  from  the  position  of  guardian  of  the  estate  of  Will- 
iam H.  Broadribb,  or  the  person  and  estate  of  said  Broadribb, 
and  that  all  of  said  GkKxlceirs  acts  as  guardian  be  set  aside, 
and  that  the  note  and  mortgage  now  in  the  hands  of  the  said 
Goodcell  be  put  into  the  hands  of  Edward  Broadribb,  guardian 
of  the  person  and  estate  of  said  William  H.  Broadribb,  and 
that  Edward  Broadribb  be  authorized  and  empowered  to  go 
on  and  settle  up  the  estate  of  William  H.  Broadribb,  and  re- 
port to  this  Court  upon  the  pleadings  in  the  before-entitled 
action,  for  the  following  reason :  A  copy  of  plaintiff's  complaint 
was  served  on  defendant  December  6, 1881,  and  that  within 
ten  days  thereafter  defendant  served  on  plaintiff's  attorneys 
copy  of  answer  and  a  cross-complaint,  and  put  the  original 
answer  and  cross-conplaint  on  file  in  the  Clerk's  office  of  this 
county,  and  that  more  than  ten  days  have  expired  and  plaint- 
iff has  neither  got  an  extension  of  time,  demurred  to  defend- 
ant's answer  and  cross-complaint,  made  a  motion  to  strike  out, 
nor  answered  the  same.  Luther  C.  Tibbets,  Defendant  in 
person.    Indorsed:  Filed  January  3, 1882.** 

This  demand  for  judgment  was  denied  by  the  Court  below, 
and  the  defendant  Luther  C.  gave  notice  of  appeal  Bespond- 
ent  moved  in  this  Court  to  dismiss  the  appeal 

A.  B.  Pa/ria  and  iZ.  E.  Bledeoe,  for  the  motion. 

LuOieT  0.  Tibbetts,  vn  propria  persona,  coiUra, 

The  CoUBT: 

The  appeal  in  this  case  is  ''from  the  order  of  said  Court  [the 
Superior  Court  of  San  Bernardino  County]  denying  defend- 
ant's motion  for  judgment  by  default  against  H.  Goodcell, 
Jr.,  guardian  of  William  Broadribb,  insane,  for  the  sum  of 
one  hundred  and  thirty-seven  dollars  and  forty-four  cents, 
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and  that  Gkxxlcell  be  removed  from  the  position  of  gaardian, 
as  prayed  in  defendants'  cross  complaint" 

Section  963,  C.  0.  P.,  enumerates  the  cases  in  which  an  ap« 
peal  may  be  taken  from  a  Superior  Court  to  the  Supreme 
Court,  and  the  order  above  specified  is  not  embraced  in  said 
enumeration. 

Appeal  dismissed. 


[No.  8,410.— Department  Two.] 
April  21,  1882. 

THE  PEOPLE  EX  kel.  A.  J.  LOWRY  v.  LOUIS  McLANE 

£T  AL. 

BiCBivnt  or  Raiukoad — ^FoBxcLOBtrsB  oy  Mobtgagb— Rkmedt— Manba* 
KU8. — Application  for  a  writ  of  mandamua  to  compel  the  receiver  of  a 
railroad  appointed  in  a  foreclosure  suit  to  operate  the  road. 
ffdd:  There  is  a  plain,  speedy,  and  adequate  remedy,  if  the  plaintiff  is  en- 
titled to  any,  in  the  cause  and  court  in  which  the  defendant  was  appointed 
reoeiyer. 

Application  for  alternative  writ  of  Tnandamvs. 

The  affidavit  states  in  effect  that  by  an  order  made  on  the 
twenty-first  day  of  December,  1879,  by  the  Fifteenth  District 
Court  in  and  for  the  County  of  San  Francisco,  in  an  action 
for  the  foreclosure  of  a  mortgage  upon  the  Placerville  and 
Sacramento  Bailroad  Company,  then  pending  in  said  Court, 
and  now  pending  in  the  Superior  Court  of  said  City  and 
County,  the  defendant  was  appointed  receiver  of  said  railroad 
and  authorized  to  take  possession  and  control  of  the  same, 
and  that  under  the  said  order,  which  still  continues  in  full 
force  and  effect,  he  entered  upon  and  took  possession  and  con* 
trol  of  the  s^id  railroad,  and  of  all  of  its  rights,  privileges,  and 
franchises,  and  thence  hitherto  has  and  still  does  keep  and 
retain  possession  of  the  same,  but  that  he  has  failed  and  re- 
fused, and  still  fails  and  ref uses«  to  operate  the  same. 

No  briefs  on  file. 

The  Court: 

The  application  for  the  alternative  writ  of  mandate  is 
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denied.    There  is  a  plain,  speedy,  and  adequate  remedy,  if 
the  petitioner  is  entitled  to  any,  in  the  cause  and  court  in 
which  McLane  was  appointed  receiver.    (C.  C.  P.,  §  1086.) 
The  petitioner  should  make  his  application  to  that  forum. 
Application  denied. 


[No.  S»38S.— DepMrtment  Two.] 
Jiiiie29»lSS2. 

HENRY  GOODCELL,  Sa,  v.  R  A.  DAVIS  m  al. 

DA1IAOI9  VOB  FbIVOLOUB  APFXALi 

Appeal  by  the  defendant,  the  San  Bernardino  Gas  Light 
CJompany,  from  the  judgment  of  the  Superior  Court  of  the 
County  of  San  Bernardino,  and  from  an  order  denying  a 
motion  for  a  new  trial    BOLFE,  J. 

Action  of  foreclosure  of  mechanic's  lien. 
.  The  action  was  brought  to  foreclose  a  lien  for  material  fur* 
nlshed  by  the  plaintiff  to  the  defendant  Davis,  as  a  contractor, 
in  the  construction  of  a  building  belonging  to  the  defendant, 
the  Qas  Light  Company.  The  defendant  Davis  made  no 
defense.  The  Qas  Light  Company  appeared  and  answered. 
Upon  a  trial  being  had,  judgment  went  for  the  plaintiff. 

Boyer  A  Gibson,  for  Appellant 

Paris  S  Ooodcell,  for  Respondent. 

TheCouKT: 

The  only  issue  presented  by  the  answer  of  the  def  endant^ 
the  San  Bernardino  Qas  Light  Company,  was  as  to  the  filing 
by  plaintiff  of  his  daim.  The  findings  of  the  Court  below  are 
full  as  to  the  filing  of  the  claim.  There  is  no  merit  in  the 
appeal;  it  was  evidently  taken  for  delay.  The  judgment  is 
affirmed,  with  twenty-five  per  cent  damagea 
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[No.  8,5S!7.— InBaiik.] 
I>eoember  11,  1882. 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANY  u 
THE  SUPERIOR  COURT  OF  TULARE  COUNTY. 

RXMOVAL    OF    CaSEA    TO    FbDKKAL    CoURT— JuBISDICTION— PBOHIBITIOy. — 

In  an  action  to  recover  State  and  county  taxes,  defendant  answered  and 
aUo  filed  a  bond  and  petition  for  a  removal  of  the  cause  to  the  CSnmit 
Court  of  the  United  States,  on  the  ground  that  the  suit  was  one  arising 
under  the  constitutional  laws  of  the  United  States,  and  the  petition 
being  denied,  applied  to  this  Court  for  a  writ  of  prohibition.  Writ 
denied. 

Application  for  a  writ  of  prohibition  to  the  Bnperior 
Court  of  Tulare  County. 

The  facts  relied  upon  in  the  lower  Court,  to  support  the 
petition,  are  the  same  as  those  involved  in  the  San  Fran^ 
cisco  and  North  Pacific  Railroad  Company  v.  The  State 
Board  of  Eqiwlization^  60  Cal.  12 ;  and  the  Central  Paeifio 
RaiLr4)ad  ^Comtpa/iiy  v.  The  State  Board  of  Equalization, 
id.  36. 

Creed  Hayrriond,  for  Flainti£ 

A.  L,Eart,  Attorney  Qeneral,  for  Defendant 

The  CoUBT: 

We  are  not  satisfied  that  this  is  a  proper  case  for  the  issa* 
ance  of  a  writ  of  prohibition — a  writ  in  the  nature  of  a 
prerogative  writ 

Writ  denied,  and  proceeding  dismissed 

HoRBisoN,  C.  J.,  and  Thobmton,  J.,  expressed  no  opinion. 


[Ka  7,566.— Department  One.] 
December  20,  1882. 


SAMUEL  B.  MARTIN  v.   ANTHONY  THOMPSON. 

Action  to  Recx>vsb  Personal  Pbopertt— Obof  Growing  on  Land  Hkij> 
Adversely. — An  action  can  not  be  maintainod  to  recover  grain  sown 
and  harvested  by  defendant  npon  lands  to  which  he  claimed  title,  and 
of  which  he  had  the  actual  adverse  and  exdosive  possession. 
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Id.— Id.— Ca8I8  DnrnvonsHED.— ZToiZecl;  v.  Mixer,  16  CftL  574;  Harlan  v. 
Harlan,  15  Pa.  St.  513;  SUioii  v.  Powell,  10  Watte,  453;  Mather  v. 
TVmt^  (7AiircA,  3  Serg.  k  K.  509;  S.  C,  8  Am.  Deo.  663;  Ktmbally.  LoK- 
maa,  31  GaL  159;  AiherUm  v.  /Vwier,  96  U.  S.  515,  distinguished. 

IdEAVX  TO  Ajcxnd— DncunnoH  ov  Coukt. — It  can  not  be  held  that  it  ia  an 
abuse  of  discretion  for  the  Coart  to  refuse  to  allow  an  amendment  to  the 
complaint,  where  it  does  not  appear  from  the  transcript  that  any  pro- 
posed amendment  was  served  or  presented,  or  that  the  notice  of  motion 
pointed  o«t  the  precise  amendment  which  the  plaintiff  would  ask  kavo 
to  make. 

Appeal  from  a  judgment  for  the  defendant,  and  from  an 
order  denying  a  new  trial,  in  the  Superior  Court  of  the  City 
and  County  of  San  Frandsoo.    Wilson,  J. 

A  petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

X.  Aldrick  and  E.  D.  Wheder,  for  Appellant. 

Mich.  MuUawy,  lot  Respondent. 

The  CouKT: 

The  action  is  brought  to  recover  the  possession  (or  the  value 
thereof)  of  certain  grai/ih  sown  and  harvested  by  defendant 
upon  lands  to  which  he  claimed  title,  and  of  which  he  had 
th&  actual  adverse  and  exclusive  possession.  The  action  can 
not  be  maintained. 

In  HaUeck,  Executor,  v.  MiaeVy  16  CaL  674,  a  demurrer  to 
the  complaint  had  been  sustained  in  the  Court  below  upon 
the  ground  that  the  complaint  showed  the  title  to  land  to  be 
involved  in  such  sense  as  precluded  the  action.  The  com- 
plaint alleged  that  the  plaintiff's  testator  was  seised  and 
possessed  of  certain  real  estate  at  the  time  of  his  deatii,  and 
that  the  executor,  ever  since  his  appointment,  had  been  in 
possession  of  the  same;  that  persons  (whose  names  were  not 
designated)  hod  entered  upon  the  lands  without  authority 
and  cut  down  timber  growing  thei-eon,  to  the  amount  of  three 
hundred  cords;  that  defendant  afterward  also  entered  upon 
the  premises,  without  authority,  and  reraaved  the  wood  thus 
cut,  and  still  detained  it,  etc  There  was  no  suggestion  or 
pretense  that  the  defendant,  or  any  other  person  tium  plaintiff 
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and  his  testator,  ever  hod  possession  of  the  land  on  which  tho 
wood  was  cut. 

It  was  said  by  the  Supreme  C!ourt,  in  reversing  the  judg- 
ment of  the  District  Court,  that  the  complaint  in  Ilcdleck  v. 
Mixer  did  not  show  title  to  the  land  to  be  involved  in  such 
sense  as  to  preclude  the  action.  ''In  all  cases  where  the 
owner  of  real  estate  sues  for  property  severed  fipm  the  free- 
hold, the  action  must  rest  upon  the  proof  in  the  first  instance 
of  title  or  right  of  possession  (or  possession)  taken  previous 
in  the  plaintiff;  and,  if  the  position  of  the  respondent  were 
tenable,  no  action  for  the  recovery  of  said  property  would 
ever  lie.  If  the  complaint  alleged  the  title,  it  would,  upon 
his  argument,  be  demurrable;  if  it  merely  alleged  ownership 
of  the  property,  the  party  wouLd  he  excluded  on  the  trial  from 
the  proof  of  his  title,  or  be  nonsuited  on  its  production.  The 
true  rule  is  this:  The  plaintiff  out  of  possession  can  not  sue 
for  property  severed  from  the  freehold,  when  the  defendant 
is  in  possession  of  the  premises  from  which  the  property  was 
severed — ^holding  them  adversely  in  good  faith  under  claim 
and  color  of  title ;  in  other  words,  the  personal  action  can 
not  be  made  the  means  of  litigating  and  determining  the  title 
to  the  real  property  as  between  conflicting  claimants.  But 
the  rule  does  not  exclude  the  proof  of  title  on  the  part  of  the 
plaintiff  in  other  cases,  for  it  is,  as  we  have  already  observed, 
upon  such  proof  that  the  right  of  recovery  rests.  ♦  •  ♦ 
A  mere  intruder  or  trespasser  is  in  no  position  to  raise  the 
question  of  title  with  the  owner  so  as  to  defeat  the  action." 
The  Court  then  cites  with  approval  Harlan  v.  Harlan,  15 
Pa.  Si  613. 

This  was  the  case  of  Harlan  v.  Harlan.  The  plaintiff  was 
the  purchaser  of  certain  real  estate,  being  a  cotton  manufac- 
tory. Certain  machinery  in  the  mill  passed  to  him  as  a  part 
of  the  freehold.  A  fixture,  pcurt  of  the  machinery,  was  detached 
by  the  former  owner,  and  it  was  held  that  the  purchaser  of 
the  real  estate  could  maintain  replevin  for  it. 

Certain  cases  were  cited  by  counsel  as  authority  to  the  point 
that  the  action  would  not  lie;  but  Roger,  J.,  commenting  upon 
those  cases,  pointed  out  the  distinction  between  them  and  the 
case  then  at  bar. 

In  the  case  of  Harlan  v.  Harlan,  the  title  to  the  real 

Digitized  by  VjOOQIC 


Dea  1882.]  Mabtik  v.  Thoufson.  621 

property  was  not  diaputed  by  the  defendant,  and  the  C!onrt 
suggested  that  it  might  be  that  the  mere  assertion  of  a  title 
WQuld  avail  litUe.  ''  The  Court  looks  to  the  substance,  and 
where  it  appears  in  truth  it  is  a  trial  of  title,  then  it  is  prop« 
erly  ruled  that  replevin  is  not  the  proper  action,  but  that  it 
must  be  tried  in  another  form.'* 

It  was  said  in  ElUott  v.  Powell,  10  Watts,  453,  as  was  also 
said  in  Halleck  v.  Mixer,  supra,  it  is  a  mistaken  supposition 
that  title  to  real  estate  may  not  be  incidentally  tried  in  a 
transitory  action,  much  less  that  replevin  can  not  be  main* 
tained  where  the  plaintiff  can  make  title  to  the  chattel  only 
by  making  title  to  the  land  from  which  it  was  severed  (See 
also  Heath  v.  Rose,  12  Johna  140;  Ooff  v.  HomjIcb,  5  J.  J. 
MarsL  341;  Player  v.  Roberta,  Wm.  Jones,  243.)  The  cases 
cited  by  the  Pennsylvania  Court  in  Harlan  v.  Harlan  indi- 
cate the  true  rula  In  Mather  v.  Trinity  Church,  3  Serg.  & 
R  609,  S.  C,  8  Am.  Dec  663,  it  was  ruled  that  trover  for 
gravel  from  land  does  not  lie  by  one  who  has  the  right  of 
possession  against  one  who  has  the  actual  adverse  posses* 
sion  "  and  sets  up  title  to  it" — that  conflicting  claims  of  title 
can  not  be  tried  in  the  action  of  trover.  To  the  same  effect. 
Baker  v.  Hotvell,  6  Serg.  jji;  R  476;  Brown  v.  Caldwdl, 
10  id  114;  S.  C,  13  Am.  Dec  660.  The  cases  go  to  the 
point  that  where  the  property  sued  for  has  been  severed 
from  plaintiff's  land,  he  can  show  his  ownership  of  the 
chattel  by  showing  his  ownership  of  the  land,  unless  de« 
f endant  has,  and  had  when  the  property  was  severed  from 
the  freehold,  adverse  possession  of  the  land,  claiming  title 
thereta  Of  course,  to  exclude  plaintiff's  right  to  sue  for  the 
personal  property,  defendant  must  have  the  adverse  possession, 
claiming  title.  If  a  tenancy  or  qvxisi  tenancy  exists,  the 
defendant  and  occupant  not  claiming  to  be  owner  of  the  per- 
sonal property,  as  owner  of  the  realty,  the  reason  for  preclud- 
ing the  personal  action  does  not  exist.  (Harlan  v.  Harlan, 
eu^pra;  Warrant  v.  Thompson,  5  Bam.  &  Aid.  826;  Mooers  v. 
Wait,  3  Wend.  104;  S.  C,  20  Am.  Dec  667.) 

But  we  find  nowhere  (except  in  KimbaU  v.  Lohrruis,  31 
Cal.  159),  that,  with  respect  to  the  right  of  a  plaintiff  to  re- 
sort to  replevin,  a  distinction  exists  between  a  defendant  in 
adverse  possession  of  the  land,  claiming  title  by  writing,  and 
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A  defendant  in  adverse  possession,  claiming  title  without  any 
written  foundation  for  the  claim.  The  distinction  seems  to 
have  been  suggested  by  a  phrase  employed  in  the  opinion  of 
HaUefJc  v.  Mixer ^  with  reference  to  a  holding  adversely  "  in 
good  faith/'  eta 

But  the  case  now  before  us  differs  in  two  respects  from 
Kimball  v.  Lokmas:  1.  The  defendant  claims  a  right  to 
the  possession  under  color  of  tide.  2.  The  grain,  the  sub- 
ject of  the  present  controversy,  was  sown  while  defendant 
was  in  the  adverse  possession  of  the  land.  It  did  not  exist, 
even  potentially,  while  plaintiff  had  possession  of  the  land — 
if  plaintiff  ever  had  possession  of  the  land 

The  present  is  also  unlike  the  ^case  of  Atherton  v.  Fovoler, 
96  U.  S.  613.  There  the  hay,  the  subject  of  controversy, 
was  cut  from  the  meadows  set  va  grass  by  plaintiff's  testator. 
And  besides,  in  that  case,  the  District  Court  of  the  State, 
"  having  given  the  law  on  the  subject  very  clearly  "  (in  favor 
of  plaintiffs  right  to  maintain  the  action),  and  inasmuch  as 
it  related  to  ''  a  doctrine  not  affected  by  tlie  Constitution  or 
laws  of  the  United  States/'  the  Supreme  Court  of  the  United 
States  held,  they  ^  must  take  it  to  have  been  correctly  ex- 
pounded to  the  jury."    (96  U.  a  616.) 

There  is  no  precedent  for  an  action  like  the  present,  and 
no  good  reason  why  this  should  be  made  a  precedent. 

We  can  not  say  the  Court  abused  its  discretion  in  disisdlow- 
ing  plaintiff's  motion  to  file  a  second  amended  complaint.  It 
does  not  appear  from  the  transcript  that  any  proposed  amend- 
ment was  served  or  presented,  or  that  the  notice  of  motion 
pointed  out  the  precise  amendment  which  plaintiff*  would  ask 
leave  to  make  or  file. 

Judgment  and  order  affirmed. 


XKo.  7,655.— DepaitmeiitOne.] 
December  22,  18S2. 
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Afpbal  from  a  judgment  for  the  defendants,  and  from  an 
order  denying  a  new  trial,  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.    Wilson,  J. 

i.  Aldrich  and  E.  D.  Wheeler,  for  Appellant 

Mich.  MuUany,  for  Bespondenta. 

The  CouBT: 

On  the  authority  of  Martin  v.  Thompson^  ev^fyra,  judgment 
and  order  affirmed. 


[Na  6,861.— In  Bank.] 
December  22,  1882. 


JOHN  BMCKELL  u  DAVID  F.  BATCHELDER  et  al. 

FORBGLOSUBB— MORTOAOS— PrOMISSOST  NOTB—lNTEILXaT— DEFAULT— PsB« 

MATUBS  CoMMKNCBMKNT  OF  ACTION. — When  the  interest  on  a  promis- 
■ory  note  U  made  payable  monthly,  and  the  note  contains  the  additional 
.  elauae  following:  "Any  interest  remaining  due  and  unpaid  shall  bo 
added  monthly  to  the  principal,  and  bear  interest  at  the  same  rate;"  and 
where  the  mortgage  secoriDg  said  note  provides  that  in  case  default  shall 
be  made  in  the  payment  of  the  principal  sum,  or  the  interest  thereon,  or 
any  part  thereof,  according  to  the  terms  of  the  note,  the  mortgagee  is 
empowered  to  proceed  to  sell  the  mortgaged  premises  in  the  manner  pre> 
scribed  by  law;  and  further,  that  out  of  the  proceeds  of  such  sale  the 
mortgagee  shall  retain  the  principal  sum,  with  interest,  costs,  and 
charges  of  sale,  and  attorney's  fees;  and  further,  where  a  subseqnent 
mortgage,  between  the  same  parties,  contained  the  stipulation  that  all 
arrearages  of  monthly  interest  then  existing,  or  thereafter  to  accrue  upon 
the  prior  note,  shall  bear  interest  from  the  date  respectirely  at  which 
they  haive  aecmed,  or  ahaU  acerue,  at  a  higher  rate  than  that  expressed  in 
the  note — 
JIM:  Taking  the  terms  ol  said  note  and  mortgage  together,  the  mortgagee 
has  the  right,  on  default  in  the  monthly  payment  of  the  interest,  to  com- 
mence an  action  to  foreclose. 

Id. — Salb.— Held,  further,  the  power  given  in  the  mor^page  '*  to  proceed  to 
sell  in  the  manner  prescribed  by  law,"  is  in  snbstance  the  same  as  a 
power  to  proceed  to  sell  by  means  of  an  action  to  foreclose. 

MoBTGAOE— ^Construction.— The  clause  in  the  mortgage,  giving  the  right  to 
sell  in  case  of  default,  refbrs  to  a  default  in  the  payment  ot  interest,  not 
to  a  default  in  adding  it,  when  unpaid,  to  the  principal;  the  right  to  dis* 
pose  of  the  interest  due  and  unpaid,  in  the  mode  prescribed  in  the  note, 
was  given  to  the  mortgagee,  not  to  the  mortgagors;  the  mortgagee  might 
delay  it,  or  waive  it,  but  a  delay  in  exercising  this  right  could  not  be 
oonstnied  as  depriving  him  of  ik 
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Cask  DmiNOiTiSHKD. — ^The  clanae  in  the  mortg^^  above  qaoied,  k  en- 
tirely  unlike  that  in  Bank  ^8an  Iam  Obitpo  v.  Joknton,  53  CaL  99. 

MoBTOAOE— CoNSTRUcnoN.^The  stipulation  contained  in  the  tuhBeqnent 
mortgage  aforesaid  merely  refers  to  the  rate  of  interest  which  the  arrear- 
ages of  interest  referred  to  in  it  are  to  bear,  increasing  the  rate,  and 
nothing  more.  The  claoses  in  the  mortgages  and  note  are  to  be  oanstmed 
together. 

I]>.-~Taxe8— Default. — ^Where  a  mortgage  contains  the  covenants,  that 
the  mortgagors  shall  pay  all  taxes  upon,  the  mortgaged  premises,  and 
that,  in  default  thereof  by  them,  the  mortgagee  shall  be  empowered  to 
sell,  such  default  gives  the  mortgagee  the  right  to  proceed  to  foreclose^ 
if  there  is  no  other.  It  makes  no  difference  that  the  mortgagee  has  the 
right  to  pay  the  taxes  and  chai|^  them  to  the  mortgagors,  the  same  to- 
become  part  of  the  mortgage  lien.  The  right  to  foreclose  is  not  waived 
or  lost,  or  the  default  condoned  by  the  mortgagee  on  his  paying  the  taxes 
and  chaiging  the  mortgagor. 

Id.— Id.— Id.— Cask  Crfticisbd  amd  DnrnfOUiSHED.— ITtfiiaiiisv.  TbwNS- 
efi<2,3lN.  Y.411. 

CovsiDEBATiON. — In  drawing  instrunents  of  any  kind  where  a  consideratiaii 
is  essential,  it  is  not  necessary,  nor  is  it  the  practice,  to  repeat  the  con- 
sideration upon  the  insertion  of  every  several  promise  or  covenant. 
Where  a  sufficient  consideration  is  expressed,  none  can  be  implied. 

CoiTTBACT  OF  MARRIED  WoiiAN.— Section  167  of  the  dvil  Code,  under  which 
a  married  woman  was  unable  to  make  a  contract  for  the  payment  of 
money,  was  changed  by  the  Legislature  of  1873-4,  taking  effect  July  1, 
1874,  so  that  a  married  woman  could  make  such  contract,  and  bind 
herself  by  note  and  mortgage.  A  mortgage  executed  by  a  maxried 
woman  Juno  1,  1874,  was  binding  upon  her. 

JiTRT. — The  point  whether  the  recogniti<m  by  a  married  woman  of  an  obliga- 
tion for  the  payment  of  money,  void  when  made,  after  the  disability  to 
so  contract  had  been  removed,  did  not  make  the  obligation  binding 
upon  her,  noticed  but  not  decided. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Twenty- 
third  District  Court  in  and  for  the  City  and  County  of  San 
Francisco.    Thobnton,  J. 

Sol.  EydenfeJdt,  Jr.,  8.  Hydenfddt,  and  Hydenfddt  S 
Jefferson,  for  Appellant. 

The  Court  erred  in  overruling  the  demurrer. 

At  the  time  the  note  and  mortgage  for  thirty-six  thou- 
sand dollars  were  made  and  delivered,  June  1,  1874,  the  de- 
fendant, Maria  Baker  Batchelder,  was  and  still  is  a  married 
woman,  and  could  make  no  contract  for  the  direct  pay- 
ment of  money.  (C.  C,  §  167,  before  repeal)  Neither 
could  she  dispose  of  the  community  property,  for  the  law 
placed  the  control  and  disposition  of  it  during  life  and  cover- 
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ture  in  the  husband.  Therefore,  she  could,  at  the  time  this 
note  and  mortgage  were  made,  make  a  contra<;t  of  such 
character  only  in  reference  to  her  separate  estate;  and  in  order 
for  the  complaint  to  state  a  cause  of  action  against  her,  it 
should  contain  an  allegation  that  the  contract  was  made  in 
reference  to  her  separate  estate  or  property,  and  the  condi- 
tion of  the  property  should  also  be  stated.  There  being  no 
allegation  of  this  kind,  the  complaint  is  fatally  defective. 
{Coats  V.  McKee,  26  Ind.  223 ;  Rohaon  &  Allen  v.  Shelton  & 
Eu^band,  14  La.  An.  712 ;  S«rf<m  v.  Fled,  6  Abb.  Pr.  (N.  T.), 
8-10 ;  Mwrray  et  al.  v.  Keyea  et  al,  35  Pa.  St.  384 ;  Wallace  v. 
Rippon,  2  Bay  (S.  C),  112 ;  TrimUe  v.  Miller,  24  Tex.  214 ; 
Covingtona  v.  Burleson,  28  id.  368.) 

The  defendant,  Mada  Baker  Batchelder,  being  unable  to 
make  a  contract  for  the  direct  payment  of  money  on  June  1, 
1874,  simply  joining  in  the  note  with  her  husband,  made  it 
the  obligation  of  the  husband  alone.  (Shartzer  v.  Love,  40 
CaL  93 ;  Brown  v.  Orr  et  al,  29  id.  120 ;  Althofv.  Conheim, 
88  id.  233.) 

The  Court  erred  in  overruling  the  demurrer,  for  the  further 
reason  that  at  the  time  of  the  commencement  of  this  action 
nothing  was  due  on  the  thirty-six-thousand-dollar  note  of 
June  1, 1874,  and  therefore  the  suit  to  foreclose  the  mort- 
gage was  premature.  {Bank  of  San  Luis  Obispo  v.  Johnson, 
63  Cal.  99 ;  WiUiams  v.  To^lmsend,  31  N.  Y,  411;  Jones  on- 
Mortgages,  1175.) 

The  note  and  mortgage  of  Jtine  1, 1874,  upon  a  legitimate 
construction,  do  not  authorize  a  foreclosure  upon  the  breach 
of  any  condition  before  the  first  day  of  June,  1879.  But  if 
there  should  be  any 'doubt  in  this,  then  the  clause  above 
quoted  in  the  third  mortgage  must  of  a  certainty  set  it  at 
rest.  A  new  contract  is  made,  increasing  the  rate  of  interest, 
*  and  expressly  provides  what  shall  be  done^noi  only  with  the 
interest  in  default,  but  for  the  interest  that  shall  accrue,  viz., 
all  interest  in  default,  whether  past  or  future,  shall  bear  in-* 
terest  at  the  rate  of  one  per  cent.,  and  be  added  to  the  prin- 
dpaL    {HaggeHy  v.  The  Allaire  Works.  6  Sandf.  230-237.) 

Again,  to  give  the  construction  asked  for  by  counsel  for  re- 
spondent to  this  mortgage  is  to  declare  in  favor  of  a  penalty. 
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and,  in  effect,  it  woxdd  work  a  forfeiture  of  the  contract, 
Now,  it  is  a  universal  rule  of  courts  of  equity  never  to  en- 
force either  a  penalty  or  a  forfeiture.  (Story's  Eq.  Jur.,  voL  2, 
sec,  1319.) 

''Contracts  under  which  a  forfeiture  is  claimed  to  have  ac- 
crued should  be  construed  strictly,  and  the  facts  urged  in  sup- 
port of  the  forfeiture  ought  to  be  clear  and  explicit,  and  not 
be  left  to  inference  or  argument."  (  Von  Schmidt  v.  HvmtiTig' 
ton,  1  CaL  56;  Colman  v.  dements,  23  id.  248;  Wiseman  v. 
McNuUy,  26  id.  237;  Waring  v.  Crow,  11  id.  367.) 

By  increasing  the  rate  from  ten  to  twelve  per  cent,  upon  the 
interest  in  arrears,  and  all  interest  to  accrue  and  be  in  arrears 
on  the  mortgage  of  June  1, 1874,  the  mortgagee  was  increas- 
ing and  adding  to  his  debt  the  sum  of  eight  hundred  and 
seventy -five  dollars.  This  is  the  consideration  by  which  the 
clause  in  the  mortgage  of  February  20, 1877,  is  governed. 

Parties  can  make  a  certain  agreement  between  themselves 
for  a  consideration  referable  to  this  agreement  alone,  and  at  the 
same  time  bind  themselves  in  the  contract  to  carry  out  or  ex- 
tend the  terms  of  a  foreign  contract,  based  upon  an  entirely 
different  and  separate  consideration.  (Parsons  on  Oontracts, 
5th  edition,  vol.  2,  page  217.) 

The  Court  erred  in  giving  judgment  against  the  defendant, 
MeCria  Baker  Batchelder,  for  deficiency  after  sala  (ButUr  v. 
JBa6cr,54CaL  178.) 

The  mortgage  gives  the  mortgagee  no  right  to  consider  the 
whole  principlal  sum  and  interest  due,  with  the  right  to  fore- 
close upon  default  in  the  payment  of  taxes  by  the  mortgagors. 
(Jones  on  Mortgages,  vol  2,  sea  1175;  WiUiamB  v.  Tofvnaend, 
»1  N.  Y.  411, 412.) 

E.  J,  and  J.  H,  Moore,  for  Respondent. 

Defendants'  demurrers  were  all  properly  overruled. 

If  default  is  alleged,  in  that  interest  was  not  paid,  or  that 
taxes  were  neglected  to  be  paid  by  defendants  and  were  paid 
by  plaintiff,  and  not  repaid  to  him,  does  it  not  plainly  follow 
that  the  right  to  foreclose  and  sell  at  once  arose  upon  such 
default? 

Defendants'  neglect  to  pay  the  taxes,  and  their  payment  by 
plaintiff  to  prevent  the  sale  of  the  mortgaged  premises  for 
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such  taxes,  gave  plaintiff  the  complete  right  of  action  to  fore- 
close at  once,  and  collect  the  whole  debt  How  otherwise  can 
plaintiff  be  '^  empowered  to  sell  the  premises  above  described 
in  the  manner  prescribed  by  law,  and  out  of  the  proceeds  of 
such  sale  retain  the  above  amount  of  $36,000,  with  interest," 
etc.? 

The  decisions  applicable  to  this  branch  of  the  case  are: 
Whitcher  v.  Webb,  44  CaL  127;  Bank  of  San  Luis  Obispo  v. 
Johnson,  53  id.  499;  McKisaick  v,  Cawrum,  4.  P.  C.  L.  J.  286. 

The  mortgage  is  exactly  in  accordance  with  the  approved 
forms  in  like  cases.  (See  Spaulding's  Law  Encyclopedia  and 
Forms,  ed.  1877,  p.  346.) 

The  general  principles  applicable  to  this  case,  in  this  re- 
gard, are  also  laid  down  in  1  Jones  on  Mortgages,  §§  71-77; 
Cfeicfc  V.  TTiKctta,  2  Kan.  384, 386 ;  id.  64;  iewfterw  V.  PriTwKe,  44 
Barb.  336;  Broderick  v.  Smith,  26  id  639;  37  id.  60;  16  How. 
Pr.  434;  24  id  400. 

Judgment  was  properly  entered  on  the  complaint,  and 
answers  upon  the  ground  stated,  because  the  answers  failed 
to  deny  the  facts  alleged  They  do  not  deny  the  genuineness 
and  due  execution  of  the  notes  and  mortgages.  "In  such 
cases  there  can  be  no  issue  of  fact  upon  the  tenor  or  effect  of 
the  instrument"  (Burnett  v.  Steams,  33  CaL  473,  474; 
Sacramenio  Co.  v.  Bird-y  31  id  67-73;  Corcoran  v.  DoK,  32 
id  88-^8. 

Every  denial  is  of  some  conclusit>n  of  law,  made  to  negative, 
not  some  fact  stated  by  the  complainant,  but  some  legal  con- 
clusion only.  Such  denials  are  mere  evasions,  {Lightner  v. 
Menzel,  85  CaL  460;  Burke  v.  Table  Mawntain  W.  Co.,  12 
id  403,  407;  Piercy  v.  Sabi/n,  10  id.  22,  27;  Nelson  v.  Mur- 
ray, 23  id  338;  LightTier  v.  MenzeZ,  85  id  462;  Castro  v. 
WetTnore,  16  id  379;  Christy  v.  Dana,  42  id.  174;  Kinney 
V.  Osborne^  14  id  113;  Towdy  v.  Ellis,  22  id.  659;  Higgins  v. 
Wortdl,  18  id  330,  833.) 

The  notes  and  mortgages  now. before  this  Court,  having,  as 
they  do,  the  signatures  of  both  husband  and  wife,  properly 
acknowledged  and  certified,  are  valid  and  binding  on  both 
parties  and  on  the  property  for  all  purposes,  and  would  have 
so  been  at  any  time  for  more  than  twenty-five  years  past.  It 
matters  not  whether  the  property  in  question  belonged  to  the 
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husband  or  to  the  wife,  or  was  that  of  the  oommunity.   {Mar- 
low  V.  Barl&w,  53  Cal.  456 ;  Parry  v.  KeUey,  62  id.  334.) 

As  part  consideration  for  the  increase  of  two  per  cent,  per 
year  on  the  arrearages  of  interest,  the  mortgagee  was  lending 
$2,000  additional  Will  it  reasonably  be  inferred  that  he  lent 
this  further  sum  and  waived  his  right  to  foreclose  and  get  his 
principal  of  $36,000  on  default  of  payment  of  interest,  taxes, 
etc,  for  so  paltry  an  advantage,  and  yet  carefully  guard  that 
right  on  all  the  inferior  sums  in  all  subsequent  mortgages,  and 
notably  in  the  very  mortgage  containing  the  supposed  waiver  ? 
Should  not  the  waiver  be  explicit,  and  not  left  to  inference  or 
argument  ?  (Racouillai  v.  Savsevain,  32  Cal.  376 ;  McNeil  v. 
Shirley,  33  id.  202 ;  SauTidere  v.  Clark,  29  id.  299;  Qvil 
Code,  §§  1697, 1698.) 

Thobnton,J.: 

This  is  an  appeal  prosecuted  by  defendants  from  a  judgment 
of  foreclosure  in  an  action  brought  on  several  notes  and  mort- 
gages executed  to  secure  their,  payment.  The  notes  are  four 
and  the  mortgages'  three  in  number,  and  are  all  set  forth  in 
JuBC  verba  in  the  complaint. 

It  is  contended  on  behalf  of  appellants  that  the  action  was 
prematurely  brought ;  that  when  it  was  instituted  nothing 
was  due,  at  least  on  the  note  and  mortgage  of  first  of  Jime, 
1874.  In  the  discussion  of  this  contention,  our  attention  is 
called  to  the  following  matters  which  are  disclosed  by  the 
record.    The  note  first  in  order  of  time  is  in  these  words : 

'^San  Francisco,  June  1, 1874. 
"$36,000.  Five  years  after  date,  without  grace,  for  value 
received,  we  jointly  and  severally  promise  to  pay  to  John 
Brickell,  or  his  order,  the  sum  of  thirty-six  thousand  dollars 
in  gold  coin  of  the  United  States,  of  the  standard  fineness 
now  established  by  law,  with  interest  thereon,  payable  monthly 
at  the  rate  of  ten  per  cent,  per  annum  in  like  coin  until  paid. 
Any  interest  remaining  due  and  unpaid  shall  be  added  monthly 
to  the  principal,  and  bear  interest  at  the  same  rate.  This 
note  is  secured  by  mortgage  of  even  date  herewith. 

"  David  F.  Batcheldeb, 
<<Mabu  Baker  Batcheldeb." 
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And  to  the  following  stipulation,  among  others  which  ap- 
pear in  the  mortgage  above  referred  to: 

"  But  in  case  default  shall  be  made  in  the  payment  of  the 
6aid  principal  sum  or  the  interest  thereon,  or  any  part  thereof, 
according  to  the  terms  of  said  promissory  note,  or  in  the  per- 
formance of  any  of  the  covenants  hereinafter  expressed,  then 
said  party  of  the  second  part,  his  heirs,  executors,  adminis- 
trators, or  assigns,  are  hereby  empowered  to  proceed  to  sell 
the  premises  above  described,  with  all  the  appurtenances,  in 
the  manner  prescribed  by  law. 

"And  out  of  the  money  proceeding  from  such  sale,  the  party 
of  the  second  part  shall  retain  the  above  amount  of  thirty-six 
thousand  dollars,  with  interest  as  aforesaid,  together  with 
the  costs  and  charges  of  such  sale,  and  two  per  cent,  upon  the 
said  principal  and  interest  for  lawyers'  fees,  which  shall  be- 
come a  debt  from  said  party  of  the  first  part  upon  filing  the 
complaint  in  foreclosure,  and  the  amount  of  all  such  other 
charges  as  are  herein  mentioned;  and  the  overplus,  if  any 
there  be,  shall  be  paid  by  the  party  maki^  such  sale  on  de- 
mand to  the  party  of  the  first  part,  heirs  and  assigns." 

In  February,  1877,  a  note  was  executed  by  defendants  to 
plaintiff,  of  whidi  the  following  is  a  copy: 

"  San  Francisco,  February  20, 1877. 
"$2,000.  On  the  first  day  of  June,  one  thousand  eight  hun-* 
dred  and  seventy-nine  (1879),  without  grace,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  John  Brickell, 
or  order,  two  thousand  dollars  in  gold  coin  of  the  United 
States,  with  interest  thereon  until  paid,  at  the  rate  of  one  and 
a  quarter  per  cent  per  month,  payable  monthly  in  gold  coin. 
Any  interest  which  remains  due  and  unpaid  shall  be  added 
monthly  to  the  principal,  form  part  thereof,  and  bear  interest 
at  the  same  rate. 

"David  F.  Batchelder, 
"Maria  Baker  Batchelder." 

A  mortgage  was  executed  by  defendants  to  the  payee  of 
this  note  to  secure  payment,  bearing  the  same  date  with  the 
note,  containing  the  following  stipulation,  inter  alia,  to  which 
we  are  directed,  and  on  which  reliance  is  placed: 

"It  is  further  agreed  and  understood  that  all  arrearages  of 
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monthly  interest  now  existing,  or  hereafter  to  aecrue,  upon 
that  certain  note  and  mortgage  made  by  8aid  David  F.  Batch- 
elder  and  Maria  B.  Batchelder  to  said  John  Brickell,  dated 
June  1, 1874  (mortgage  recorded  in  liber  407  of  Mortgagee, 
at  page  180,  City  and  County  of  San  Francisco),  shall  bear 
interest  from  the  date  respectively  at  which  they  Juive  accrwed, 
or  shall  accrue,  at  one  per  cent,  per  month,  Uie  same  to  be 
added  monthly  to  the  principal  thereof.'' 

In  regard  to  the  note  and  mortgage  of  June  1, 1874«  we 
are  of  opinion  that,  taking  the  terms  of  the  note  and  the 
stipulation  above  quoted  from  the  mortgage,  the  plaintiff 
had  the  right,  on  default  in  the  monthly  payment  of  the 
interest,  to  commence  an  action  to  foreclose.  The  interest  by 
the  terms  of  the  note  was  payable  monthly,  and  there  was  a 
default  in  its  payment,  so  alleged  and  not  denied. 

It  would  be  difficult  to  detect  any  difference  between  a 
stipulation  empowering  a  mortgagee  to  proceed  to  foreclosure 
on  such  default,  and  one  giving  authority  on  like  default  ''to 
proceed  to  sell "  "  in  the  manner  prescribed  by  law."  The.law 
prescribes  but  one  mode  of  sale  in  the  c&ie  of  mortgaged  prop* 
erty,  and  that  is  at  public  outcry,  by  virtue  of  an  execution  . 
issued  on  a  judgment  of  foreclosure.  (C.  C  P.,  §§  684,  726, 
744.)  The  power  given  in  the  mortgage  by  the  clause  just 
above  quoted  is  to  proceed  to  sell  in  the  manner  prescribed 
by  law — which,  in  our  judgment,  is  in  substance  the  same  as 
a  power  to  proceed  to  sell  by  means  of  an  action  to  foreclose. 
The  power  to  sell  in  the  manner  prescribed  by  law  being 
given,  all  means  given  by  law  to  render  such  power  effectual 
are  also  conferred;  that  is,  all  means  necessary  to  effectuate  a 
sale  in  the  mode  established  by  law  are  given.  The  power  to 
xise  the  lawful  means  necessary  and  proper  to  carry  out  the 
express  power  is  conferred  and  given  by  an  implication  as 
strong  and  clear  as  if  it  was  expressed  in  so  many  words. 
(C.  C,  §  1656.)  This  is  a  familiar  and  well-established  rule 
in  the  construction  of  powers.  (See  Story  on  Agency,  sees. 
65,  56,  58,  59,  60,  73 ;  Wharton  on  Agency,  sec.  187.) 

Let  it  be  observed  here  that  the  choice  of  means  is  not  left 
at  large.  It  is  limited  to  that  which  the  law  furnishes,  and 
such  means  the  plaintiff  is  allowed  by  the  language  of  the  con* 
tract  to  adopt.   But  it  is  urged  that  the  proper  interpretationj 
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of  the  language  of  the  note  shows  that  such  remedy  was  not 
to  be  allowed  to  plaintiff;  that  his  only  right,  if  the  interest 
was  not  paid  every  month,  was  to  add  it  to  the  principal  and 
to  have  interest  on  it  at  the  rate  which  the  principal  bore.  To 
admit  the  soxindness  of  this  position  would  be  to  lay  out  of 
view  the  terms  of  the  note,  which  binds  the  makers  to  pay 
the  interest  monthly.  It  would  be  to  discard  and  reject  the 
rule  which  requires  one  in  looking  for  the  true  meaning  of  an 
instrument  to  accord  to  every  word  its  just  and  proper  mean- 
ing. (C.  G,  ($§  1639-1641;  Broom's  Leg.  Maxims,  555— Ex 
aTvtecedeTdibvis,  etc.) 

Some  Rtress  is  laid  on  the  words ''  according  to  the  terms  of 
said  promissory  note,"  and  attention  is  invoked  to  the  use  of 
the  plural  "  terms,"  and  it  is  said  that  ''  terms"  refer  as  well 
to  the  clause  in  the  note  rdiating  to  the  interest  remaining 
due  and  unpaid,  that  "  it  shall  be  added  monthly  to  the  prin- 
cipal," etc.,  as  to  the  clause  relating  to  the  payment  of  interest 
monthly.  But  it  should  be  observed  that  the  clause  in  the 
mortgage  refers  to  a  default  in  the  payment  of  the  interest  or 
any  part  thereof,  not  to  a  default  in  addihg  it  when  unpaid 
to  the  principal  Indeed,  such  a  default  must  refer  to  some- 
thing to  be  done  by  the  mortgagors.  It  could  scarcely  refer 
to  something  with  which  the  mortgagors  had  nothing  to  do. 
The  right  to  dispose  of  the  interest  due  and  unpaid  in  the 
mode  prescribed  in  the  note  was  given  to  the  plaintiff  mort- 
gagee, not  to  the  mortgagors.  A  failure  to  so  dispose  might 
arise  from  the  concession  of  the  plaintiff,  and  not  from  any 
default  of  the  mortgagors,  except  by  a  default  in  paying  the 
interest  monthly.  The  language  of  the  note  and  mortgage 
gave  to  the  mortgagee  the  right  on  default  to  proceed  to  fore- 
close. He  might  delay  it  or  waive  it,  but  a  delay  in  exercis- 
ing this  right  could  not  be  construed  as  depriving  him  of  it 

The  clause  in  the  mortgage  above  quoted  is  entirely  unlike 
that  in  Bank  of  San  Luis  Obispo  v.  Johnson,  53  CaL  99. 
This  dissimilarity  will  be  apparent  on  comparing  the  clauses 
in  the  respective  mortgages.  Hence,  the  decision  in  that  case 
can  not  rule  the  case  under  consideration. 

But  it  is  said  that  the  clause  abo^e  set  forth  in  the  mort- 
gage of  the  twentieth  of  February,  1877,  entirely  alters  the 
agreement  made  by  the  note  and  mortgage  of  June  1, 1874, 
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and  that  the  effect  of  such  clause  is  to  postpone  the  payment 
of  the  note  of  June  1,  1874,  with  all  unpaid  interest  on  it^ 
until  the  maturity  of  the  note,  five  years  after  its  date. 

If  the  language  is  any  indication  of  intent — ^and  we  must 
hold  it  to  be  indicative  of  the  intent  of  or  thought  in  the 
minds  of  the  parties — we  can  not  perceive  how  any  such  con-* 
elusion  can  be  reached.  If  we  collate  and  compare  the  note 
and  stipulations  in  the  respective  mortgages,  it  must  clearly 
appear  that  the  stipulation  of  1877  merely  refers  to  the  rate 
of  interest  which  the  arrearages  of  interest  referred  to  in  it  are 
to  bear — ^increases  the  rate  from  ten  per  cent,  per  annum  to 
twelve  per  cent,  per  annum,  and  nothing  more.  The  interest 
on  the  note  at  the  rate  fixed  on  is  still  to  be  paid  monOdy^ 
and  if  it  was  not  paid*monthly,  the  party  on  whom  the  obliga- 
tion rested  to  pay  was  still  in  default,  and  the  stipulation  in 
the  mortgage  of  June  1, 1874,  applied  to  it,  and  authorized 
the  plaintiff  to  proceed  to  foreclose  by  suii  The  agreement 
that  the  interest  at  the  increased  rate  should  be  added  to  the 
principal  remains  unchan«;ed,  except  the  modification  intro- 
duced by  the  clause  in  the  mortgage  of  1877. 

In  fine,  the  stipulation  in  the  mortgage  of  1877  only  affects 
the  note  of  June  1, 1874,  and  only  affects  that  part  referring 
to  the  interest  not  paid  when  it  fell  due  monthly.  It  was 
only  intended  to  modify  the  term  of  the  note  in  relation  to 
interest  remaining  due  and  unpaid,  which  was  to  be  added  to 
the  principal  The  effect  was  to  modify  the  note,  and  that 
only  in  the  particular  above  referred  to,  and  to  make  it  read 
as  it  had  originally  down  to  and  including  the  words  ''pay- 
able monthly  at  the  rate  of  ten  per  cent,  per  annum  in  like 
coin  until  paid,"  and  as  to  the  remainder  of  the  note,  to  read, 
"  all  arrearages  of  monthly  interest  now  existing,  or  hereafter 
to  accrue  on  this  note,  shall  bear  interest  from  the  date  respec-  * 
tively  at  which  they  have  accrued,  or  shall  accrue,  at  one  per 
cent,  per  month,  the  same  to  be  added  monthly  to  the  princi-^ 
pal  thereof.  This  note  is  secured  by  mortgage  of  even  date 
herewith." 

We  must  construe  these  clauses  and  the  first  note  together. 
This  is  the  rule  which  ofdinary  foresight  would  indicate  in 
order  that  the  intent  of  the  parties  might  be  detected.  The 
rule  on  this  subject  is  well  established  by  decided  cases.  They 
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are  numerous.  We  will  refer  to  some  of  them :  Doe  v.  White- 
head, 2  Burr.  704 ;  Daviea  v.  Bush,  1  McCle,  &  Yo.  58 ;  Crop  v. 
Norton,  2  Atk.  74 ;  Od)om  v. Phelps,  19  ComL  63,  89;  Itsham 
V.  Morgan,  9  id  374 ;  Thompson  v.  McClenachan,  17  Serg.  & 
B.  110 ;  Jackson  v.  Dunsbagh,  1  Johns.  Cas.  92;  iTingr  v.  iTirigr, 
•7  Mass.  496 ;  Chidkering  v.  Lovejoy,  13  id  61 ;  Perry  v.  Holden, 
22  Pick  269  ;  Stow  v.  Tt^,  15  Johns.  458;  S.  C,  8  Am.  Dee. 
266;  2  Smith's  L.  C.  517.  This  rule  is  adopted  as  part  of  our 
statute  law  by  the  provisions  of  the  Civil  Code,  Secticva  1642 : 
Several  contracts  relating  to  the  same  matters,  between  the 
same  parties,  and  made  as  parts  of  substantially  the  one  trans- 
action, are  to  be  taken  together,"  and  when  this  is  done  the 
other  rules  in  relation  to  interpretation  must  be  applied,  ob- 
serving that  "  however  broad  may  be  the  terms  of  a  contract, 
it  extends  only  to  those  things  concerning  which  it  appears 
that  the  parties  intended  to  contract"  (C.  C,  §  1648.) 
.  The  clause  in  the  first  mortgage,  giving  the  right  to  fore- 
closure, remained  and  was  applicable  to  the  modified  terms  of 
the  note,  and  the  clause  in  the  mortgage  of  1877  was  a  recog- 
nition by  all  the  parties  of  the  note  and  mortgage  of  June  1, 
1874,  as  subsisting  and  valid  from  1877,  with  the  modification 
from  the  last  date.  We  can  not  see  that  construction  can 
make  this  matter  any  plainer.  Further  discussion  would  be 
"  wasteful  and  ridiculous  excesa"  No  extent  of  argument 
could  make  it  any  plainer  than  the  words  employed  make  it. 
Again,  it  is  covenanted  by  the  parties  to  the  mortgage  of 
June  1,  1874,  "that  the  party  of  the  first  part  [the  mort- 
gagors] shall  pay  all  taxes  upon  the  above-described  premises," 
etc.,  and  if  the  party  of  the  first  part, "  in  the  performance  of 
any  of  the  covenants  hereinafter  expressed"  (of  which  the 
covenant  in  relation  to  the  payment  of  taxes,  etc.,  is  one), 
should  make  def ault„then  the  party  of  the  second  part  (mort- 
gagee) is  empowered  to  sell  the  mortgaged  premises.  (See 
this  stipulation  fully  set  forth  above.) 

There  was  default  in  payment  of  taxes  for  the  fiscal  year 
1877-8,  amounting  to  $580.45.^  Such  default  gave  the 
plaintiff  the  right  to  proceed  to  foreclose,  if  there  was  no 
other.  It  makes  no  difierence  that  the  mortgagee  had  the 
right  to  pay  the  taxes  and  charge  them  to  the  mortgagors,- 
tbe  same  to  become  part  of  the  mortgage  lien.    The^right  to 
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foreclose  was  not  waived  or  lost,  or  the  default  condoned  by 
the  mortgagee  plaintiff  on  his  paying  the  taxes  and  charging 
the  mortgagors  as  above,  nor  by  the  stipulation  which  appears 
above  in  the  mortgage  of  1877. 

If  the  case  of  WUlicmis  v.  Tovmaerid,  31  N.  T.  411,  is  in 
conflict  with  what  is  stated  above,  we  cannot  accept  it  as  law 
here,  whatever  it  may  be  in  New  York  In  that  case  an  ac- 
tion was  brought  to  enjoin  the  sale  of  mortg^ed  premises  situ- 
ated in  the  city  of  Buffalo,  under  a  statutory  foreclosure.  The 
plaintiff,  on  the  eighth  of  May,  1853,  executed  to  assignor  of 
defendant  a  bond  and  mortgage  to  secure  the  payment  of 
$2,640,  in  ten  years  from  the  date  thereof,  with  annual 
interest.  The  mortgage  contained  a  condition  as  follows: 
''  And  shall  cJso  pay  all  assessments,  taxes,  and  charges  on  s^d 
premises  to  be  charged  on  the  same,  and  in  case  of  default  in 
paying  the  same,"  the  mortgagee  and  her  representatives 
might  discharge  such  assessments,  taxes,  and  charges^  and  col- 
lect the  same,  with  interest,  from  the  time  of  such  payment 
under  the  mortgage,  in  the  manner  specified  in  the  condition 
of  the  bond. 

The  condition  in  the  bond  relating  to  the  question  in  this 
case  was  in  these  words:  ''And  shall  also  pay  all  assessments, 
taxes,  and  charges  on  the  premises  described  in  the  mortgage 
bearing  even  date  herewith  and  collateral  hereto,  and  in  case 
of  any  default  in  paying  the  same,  the  said"  (obligees)  "  may 
discharge  said  assessments^  taxes,  and  charges,  and  collect  the 
same,  with  interest  from  the  time  of  payment,  as  part  of  this 
bond  and  the  said  mortgage."  The  mortgage  contained  a 
power  of  sale,  providing  that  if  default  should  be  made  in  the 
payment  of  all  or  any  part  of  the  said  principal  sum  of  $2,640, 
or  the  assessments,  taxes,  and  charges,  as  aforesaid,  or  of  the 
interest  thereof  ,  at  the  time  or  times  wl^n  the  same  ought  to 
be  paid,  in  such  case. the  mortgagees  were  empowered  to  sell 
the  same  at  public  vendue,  etc.,  and  out  of  the  moneys  aris-^ 
ing  from  such  sale  to  keep  and  retain  in  their  hands  the  said 
sum  of  $2,640,  together  with  such  assessments,  taxes,  and 
charges,  as  shall  have  Been  paid  by  them,  togethei-  with  all 
costs,  charges,  and  expenses  on  account  of  such  sale  or  sales. 
In  1856,  taxes  amounting  to  $33.66  were  assessed  by  the  city 
of  Buffalo  on  the  mortgaged  premises,  for  which  tiiey  were 
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sold  at  auction  by  the  comptroller  of  the  city  on  the  twenty* 
seventh  of  May,  1857,  for  taxes,  interest,  and  expenses,  then 
amounting  to  $36.75.  The  premises  were  bid  off  by  one  Viele 
as  agent  of  defendant,  and  certificates  in  pursuance  of  the 
charter  were  issued  to  Viele,  who  took  them  in  his  own  name 
for  convenience  of  transfer.  On  the  first  of  August,  1857,  the 
defendant  commenced  a  foreclosure  under  the  statute  by  ad- 
vertisement in  one  of  the  BuffiJo  newspapers.  There  was 
nothing  then  due  of  the  principal  or  interest  secured  by  the 
mortgage.  Before  the  day  of  sale  mentioned  in  the  adver- 
tisement, plaintiff  paid  to  the  proper  officer  the  amount  legally 
necessary  to  redeem  from  the  tax  sale,  and  defendant  ref us- 
ing to  discontinue  the  proceedings  for  foreclosure,  the  plaint- 
iff commenced  this  action  to  restrain  the  sale.  The  plaintiff 
had  judgment  at  special  term,  which  was  affirmed  by  the  gen- 
eral term,  and  defendant  appealed. 

The  opinion  of  the  Court  by  Davis,  J.,  in  which  all  con- 
curred, announces  in  the  opening  sentence  this  proposition, 
that, "  by  the  condition  of  the  bond  and  mortgage,  the  defend- 
ant undoubtedly  had  a  right,  after  failure  by  the  plaintiff  to 
pay  the  taxes  assessed  on  the  mortgaged  premises,  to  pay  and 
discharge  the  same,  and  thereupon  to  collect  the  amount  so 
paid  by  suit  upon  the  bond  or  by  foreclosure  of  the  mortgage" 
It  is  then  held  that  a  purchase  at  a  tax  sale  is  not  a  payment 
of  the  tax  so  as  to  enable  the  mortgagee  to  proceed  for  a  fore- 
closure, and  not  being  paid,  the  action  could  not  be  maintained. 
This  proposition  is  discussed  at  much  length — which  really 
disposed  of  the  question  on  which  the  case  was  made  to  turn 
by  the  Court.  The  learned  Judge  then  proceeds:  "But  it  is 
urged  that  the  failure  of  the  plaintiff  to  pay  the  tax  was  a 
breach  of  the  condition  of  the  mortgage,  and  gave  defendant 
a  right  to  foreclose  and  collect  the  whole  amount  secured. 
There  is  no  clause  of  the  mortgage  making  the  whole  sum  due 
on  failure  to  pay  the  interest,  or  on  breach  of  any  condition. 
The  clause  which  authorizes  the  retention  by  the  mortgagee 
of  the  whole  amount  secured  after  a  sale  of  Uie  premises  does 
not  have  the  effect  claimed  for  it;  nor  do  I  think  it  would 
countervail  the  provision  of  the  statute  which  requires  a  sale 
in  parcels,  when  that  ia  practicable,  and  prohibits  a  sale  of 
more  than  sufficient  to  pay  the  amount  actually  due^  with  the 

o 


636  Brickell  v.  Batchelder.  [Dec.  1882. 

expenses  of  sale.  (3  R  S.,  5th  ed..  p.  860,  §  6.)  But  no  right 
to  foreclose  would  accrue  upon  a  simple  failure  of  the  mort- 
gagor to  pay  the  taxes.  To  give  that  right,  it  is  essential 
that  the  holder  of  the  mortgage  shalh  have  paid  off  and  dis- 
charged the  assessment  or  tax,  otherwise  no  money  has  become 
due  which  the  mortgagee  is  entitled  to  retain  on  a  sale.  The 
language  of  the  mortgage  settles  this,  for  it  provides  that 
*8uch  assessments,  tcuces,  and  charges  as  shaU  have  been  paid 
by  ihem '  may  be  retained." 

It  will  be  observed  that  the  learned  Judge  states,  "  there  is 
no  clause  in  the  mortgage  making  the  whole  sum  due  on 
failure  to  pay  the  interest  or  on  breach  of  any  condition. 
The  clause  which  authorizes  the  retention  by  the  mortgage 
of  the  whole  amount  secured  after  a  sale  of  the  premises  does 
not  have  the  effect  claimed  for  it" 

The  clause  in  the  mortgage  is  set  forth  above.  It  is  in  the 
•power  of  sale,  which  provides  that  if  default  be  made  in  the 
payment  of  taxes,  etc.  (see  above),  then  and  in  sUch  case  the 
mortgagees  were  empowered  to  sell  at  public  vendue,  and 
out  of  the  moneys  arising  from  such  sale  or  sales,  to  keep. and 
retain  in  their  hands  the  said  sum  of  two  thousand  six  hun- 
dred and  forty  dollars,  together  with  such  assessments,  taxes, 
eta 

If  such  language  does  not  authorize  a  party  to  proceed  for 
a  statutory  foreclosure  on  failure  to  pay  taxes  by  the  mort- 
gagor, it  would  be  difficult  to  find  any  sufficient  reason  why. 
Words  could  not  make  it  plainer,  unless  it  be  held  that  a 
power  "  to  sell  the  premises  at  public  vendue  "  does  not  vest 
such  authority.  But  it  is  said  by  the  learned  Judge,  there  is 
no  clause  of  the  mortgage  which  makes  the  whole  sum  due, 
on  failure  to  pay  the  interest,  or  on  breach  of  any  condition. 
As  to  what  is  said  of  interest,  it  may  be  laid  out  of  view,  as 
all  the  interest  had  been  paid,  and  the  statement  a.s  to  interest 
is  correct;  but  as  to  the  breach  of  any  condition,  the  Judge 
was  surely  mistaken.  There  was  a  condition  in  the  mortgage 
to  pay  all  taxes,  eta,  and  the  right  to  sell  the  mortgaged 
premises  was  given  on  failure  by  the  mortgagor  to  pay.  How 
then  can  it  be  said  it  was  not  given  on  breach  of  any  condi- 
tion ?  But  it  is  said  the  clause  which  authorizes  the  collec- 
tion of  the  moneys  arising  from  the  sales  does  not  make  the 
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whole  amount  due,  and  there  is  no  clause  in  the  mortgage  to 
make  it  due.  Then  the  mortgagee  is  authorized  to  proceed 
to  sell  and  retain  out  of  the  proceeds  all  the  principal  and 
taxes,  etc.,  and  still  there  is  nothing  due.  What  does  such 
language  mean  ?  Is  it  to  be  discarded  as  meaningless  ?  No 
repugnancy  appears  which  would  compel  its  being  disre- 
garded. Is  it  not  the  fair  construction  that  the  default  occur- 
ring, the  mortgagee  is  allowed  to  proceed  for  the  whole 
amount  of  principal  as  due,  to  collect  it  and  apply  it  as  di- 
rected ?  Is  not  this  implied  as  strongly  and  clearly  as 
language  could  make  it,  and  is  it  not  true  that  "  all  things 
that  in  law  or  usage  are  considered  as  incidental  to  a  con*, 
tract,  or  as  necessary  to  carry  it  into  effect,  are  implied 
therefrom  '*  ?  (C.  C,  §  1656.  The  last  clause  of  this  section 
is  not  applicable  here,  and  is  not  quoted.)  If  he  is  allowed  to 
sell,  certainly  the  whole  is  due  under  the  rule  just  above 
quoted. 

Further  in  regard  to  this  case:  no  right  to  foreclose,  it  h 
said  in  the  opinion,  on  simple  failure  of  the  mortgagor  to  pa; 
the  taxes.  Why?  The  clause  relating  to  the  power  of  sale 
above  quoted  gives  it  in  clear  and  plain  words.  It  seems  to 
us  that  the  Judge  was  mistaken  in  saying  the  right  of  the 
mortgagee  to  proceed  to  sell  only  arose  on  payment  of  the 
taxes  by  her.  The  language  employed  speaks  another  way. 
The  right  to  retain  was  given  when  paid  by  her.  The  mort- 
gagee was  not  bound  to  pay  the  taxes.  The  judgment  so 
holds  (WiUiaras  v.  Tovmsend,  31  N.  T.  415),  and  the  right  to 
retain  was  only  given  where  it  was  necessary  to  enable  her 
to  retain,  i,  «.,  when  she  paid.  It  was  useless  for  any  purpose 
until  she  had  paid.  The  only  reason  this  term  as  to  payment 
of  taxes  was  inserted  was  to  make  it  clear  that  the  mort- 
gagee might  retain  when  she  did  pay  them.  It  was  not  to 
abridge  the  right  to  proceed  to  sell  before  given,  but  to  give 
authority  to  retain  when  paid,  which  payment  might  occur 
when  the  proceedings  were  pending,  and  which  the  mort- 
gagee might  be  compelled  to  make  to  protect  her  security. 

Unless  the  judgment  in  the  case  cited  proceeds  on  some  rule 
peculiar  to  the  jurisprudence  of  New  York,  and  not  stated 
in  the  opinion  (for  the  reason  that  it  was  so  well  known  to 
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the  Court  that  it  was  unnecessary  to  state  it),  we  can  not  see 
how  the  conclusion  reached  by  Davis,  J.,  can  be  sustained. 

The  clause  in  the  mortgage  in  this  case  is  different  from  the 
one  in  the  New  York  case,  as  construed  by  that  Court.  It 
authorizes  the  mortgagee,  on  failure  to  pay  the  interest,  or 
any  part  of  it,  according  to  the  terms  of  the  note,  or  on  fail- 
ure to  perform  any  of  the  covenants  hereinafter  expressed,  of 
which  the  covenant  to  pay  taxes  is  one,  to  proceed  to  sell  the 
premises  in  the  maTmer  prescribed  by  Uvw,  and  out  of  the 
money  arising  from  the  sale  to  retain  the  whole  sum  of 
$36,000,  with  interest  as  aforesaid,  together  with  costs  and 
charges  of  such  sale,  and  lawyers'  fees,  and  the  amount  of  all 
such  other  charges  as  are  mentioned  in  the  mortgage,  and  the 
surplus,  if  any  th.ere  be,  to  be  paid  to  the  mortgagora  The 
^rior  payment  of  the  taxed  was  not  essential  to  commence 
the  action,  and  if  it  was,  the  mortgagee  had  paid  them  before 
commencing  it 

It  is  not  apparent  that  any  question  has  been  made  by 
counsel  for  appellants  as  to  the  consideration  of  the  agree- 
ment, made  by  the  above-quoted  clause  from  the  mortgage  of 
1877.  It  was  sustained  by  sufficient  consideration — ^the  con- 
sideration which  sustained  the  mortgage  of  1877  sustained  the 
agreetnent  made  by  this  clause.  This  is  evident  from  the 
language  with  which  the  clause  commences,  "It  is  further 
agreed  and  understood,"  which  places  it  in  the  same  cat^ory 
with  all  the  other  promises  of  the  mortgage  agreement,  and 
makes  the  same  consideration  applicable  alike  to  all.  The 
same  consideration  sustains  each  and  every  pact  or  promise  in 
the  agreement.  "  Verba  iUata  inesse  videniur"  (Broom's 
Leg.  Maxims,  645,  646,  et  seq,)  The  words  above  quoted  are 
words  of  reference.  In  other  words,  it  may  be  said  that  every 
pact  or  promise  in  the  mortgage  springs  out  of,  or  is  born  of  and 
fed  by,  the  same  consideration.  (See  notes  to  Roe  v.  Tran- 
marr,  2  Smith's  L.  C.  515,  et  seq^)  In  drawing  instruments  of 
any  kind  where  a  consideration  is  essential,  it  is  not  necessary, 
nor  is  it  the  practice,  to  repeat  the  consideration  upon  the  in- 
sertion of  every  several  promise  or  covenant  The  mention 
of  it  once  is  generally  considered  sufficient  (C.  C,  §§  1614, 
1641.)  Haggerty  v.  The  Allaire  Works,  5  Sandf.  S.  C.  231, 
is  cited  by  counsel  for  appellants.    To  what  point  arising  ia 
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the  case  it  is  applicable  we  can  not  perceive.  In  that  case  it 
was  held  that  the  interest  on  a  bond  and  mortgage  was 
properly  computed  at  seven  per  cent  per  annum,  raised  by 
agreement  from  six  per  cent  from  a  certain  date  in  December, 
1842.  Two  reasons  were  given:  *'  1.  Because  the  agreement 
for  raising  the  interest  from  six  to  seven  per  cent  was  valid  in 
law,  the  consideration  of  forbearance  being  necessarily  im- 
plied, and  the  continuance  of  the  agreement  being  eo-extensive 
with  the  forbearance ;  2.  Because  it  was  8u£Giciently  proved 
that  the  agreement  was  adopted  and  acted  upon  by  the 
defendants,  and  it  was  therefore  unimportant  whether  it  was 
originally  made  by  Allaire  under  their  authority." 

We  presume  this  judgment  of  the  Court  to  be  correct,  but 
it  is  no  authority  to  construe  the  covenant  in  the  mortgage  of 
1877  above  referred  to,  to  be  sustained  by  the  consideration 
of  forbearance,  and  that  therefore  the  mortgagee  agreed  to  for- 
bear until  the  maturity  of  the  note  of  June  1, 1877,  five  years 
after  date.  There  being  a  sufficient  consideration  expressed 
in  the  mortgage  of  1877,  none  can  be  implied,  as  was  done  in 
the  case  cited.  "Expreeeum  facit  cesaare  tacitv/m**  (Broom's 
liCg.  Maxims,  630.  See  rules  for  interpretation  of  contracts, 
C.  C,  division  3,  part  2,  title  3.) 

The  section  1175,  from  Jones  on  Mortgages,  a  portion  of 
which  is  quoted  in  brief  for  appellants,  sustains  the  views 
taken  in  this  opinion.  (See  the  section  and  cases  cited  in  it, 
particularly  Pope  v.  Dv/rant,  26  la.  233;  O'Connor  v.  Ship- 
man,  48  How.  Pr.  126.)  WiUiama  v.  Townsenfid  \&  referred 
to  in  it  That  has  been  above  considered.  No  further  ob- 
servations as  to  this  citation  of  appellants  are  requisite. 

At  the  time  the  note  of  first  of  June,  1874,  was  executed 
by  the  defendants,  Batchelder  and  his  wife,  a  married  woman 
was  unable  to  make  a  contract  for  the  payment  of  money. 
Such  was  the  express  language  of  Section  167  of  the  Civil 
Code.  (Bviler  v.  Baber,  64  CaL  178.)  This  section  was 
changed  by  the  Legislature  of  1873--4,  so  that  a  married 
woman  could  make  such  a  contract  and  bind  herself  by  note 
and  mortgage.  {Paary  v.  KeUey,  62  Cal.  334;  Wood  v.  Or- 
ford,  id.  412;  Marlow  v.  Barlew,  63  id.  458;  Alexander  v. 
Bouton,  66  id.  19,  20.)    But  this  did  not  go  into  effect  until 
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tho  first  of  July,  1874.  Consequently' the  note  of  June  1, 
1874,  at  the  time  of  its  execution,  did  not  bind  the  wife. 

It  is  conceded  by  respondent  that  the  note  of  June  1, 1874, 
was  not  binding  on  tho  defendant,  Maria  B.  Batchelder,  and 
never  bound  her  personally,  and  though  the  facts  in  the  case 
show  strong  grounds  to  hold  otherwise,  in  consequence  of  the 
recognition  by  her  for  a  new  consideration,  in  the  clause 
quoted  from  the^mortgage  of  1877,  of  this  note  in  all  its  terms 
as  a  valid  obligation,  such  recognition  having  been  made  when 
the  disability  to  contract  for  the  payment  of  money  no  longer 
existed,  yet  as  the  point  is  conceded,  we  say  nothing  further 
in  regard  to  it;  intending  by  this  to  leave  the  point  open  for 
decision  should  it  again  come  before  us.  The  mortgage  of 
1874  and  the  other  mortgages  are,  in  our  opinion,  binding  on 
Mrs.  Batchelder,  the  above-named  defendant. 

When  the  notes  appearing  in  the  record,  other  than  the 
note  of  June  1, 1874,  were  executed  by  the  defendant  Maria, 
she  was  competent  to  make  such  notes,  and  they  bind  her. 

It  follows  from  the  above  that  the  Court  below  erred  in 
rendering  a  personal  judgment  against  Mr&  Batchelder  on  the 
note  of  June  1, 1874,  and  the  interest  on  it,  and  the  decree 
will  be  modified  in  that  regard.  In  other  respects  the  judg« 
ment  is  correct  and  is  affirmed.  • 

Counsel  for  respondent  will  prepare  a  decree  modified  in 
accordance  with  the  views  herein  expressed,  and  present  it 
on  notice  to  the  Chief  Justice  of  this  Court. 

Morrison,  C.  J.,  and  Myrick  and  Sharpstein,  JJ.,  con* 
curred. 

After  the  foregoing  decision  was  rendered,  a  rehearing  was 
had  in  Bank,  upon  which  the  following  decision  was  ren- 
dered : 

The  Court  : 

This  case  was  heard  before  Department  One  of  this  Court, 
and  its  opinion  filed  June  24, 1881.  (7  Pac  C.  L  J.  733.)  Sub- 
sequently, a  hearing  before  the  Court  in  Bank  was  granted 
Such  hearing  having  been  had,  an  opinion  by  the  Court  in 
Bank  was  filed  May  30, 1882.    (9  id.  515.)    Thereafter  a  te- 
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hearing  in  Bank  was  granted.  Such  rehearing  has  been  had 
We  are  satisfied  with  the  views  expressed  in  the  opinion  of 
the  Court  in  Bank ;  and  for  the  reasons  therein  given,  the 
Court  now  makes  the  same  order,  and  gives  the  same  judg- 
ment as  therein  contained 

McEiNSTRY,  McEee,  and  Bbss,  J  J.,  dissented. 


[No.  S,510.— InBank.] 
DecemlMr  2S,  1882. 


THE  SAN  FRANCISCO  GAS  COMPANY  v.   HENRY 
BRICKWEDEL. 

MAHDAMtrs— Dbff  of  MuKiciPALmr— CoNSTiTunoKAL  Law, -^  Manda- 
mus to  the  defeDdftnt,  as  Auditor  of  San  Franciaco,  to  compel  him  to 
audit  certain  bills  for  gas  famished  the  city.  The  defense  set  up  in  the 
answer  was:  1.  That  the  revenue  for  the  year  in  which  the  indebtedness 
was  incurred  had  been  exhausted  at  the  time  of  the  presentation  of  the 
bills;  and,  2.  That  the  plaintiff  was  indebted  to  the  city  and  county  in 
a  htfger  amount  for  taxes. 
Held:  Under  Section  18  of  Article  xi.  of  the  Constitution,  no  indebtedness 
or  liability  can  be  incurred  by  a  municipality  (except  in  the  manner 
therein  stated)  exceeding  in  any  year  the  income  and  revenue  actually 
received  by  it.  In  other  words,  each  year's  income  and  revenue  must 
pay  each  year's  indebtedness  and  liability,  and  no  indebtedness  or  lia- 
bility incurred  in  any  one  year  shall  be  paid  out  of  the  income  or 
revenue  of  any  future  year. 

Id. — ^Id. — ^Taxbs—Dkbt— Definition.— Thornton,  J.,  concurring  in  the 
leading  opinion,  was  also  of  the  opinion  that  a  tax  is  a  debt  within  the 
meaning  of  Section  82  of  the  Consolidation  Act;  and  that  under  that  sec- 
tion, the  plaintiff,  if  the  allegations  of  the  answer  were  true,  was  not  en- 
titled to  the  writ. 

Ij>. — Id. — Id. — ^McKiNSTBT,  J.,  was  of  the  opinion  that  the  writ  ought 
not  to  issue,  and  therefore  dissented  from  the  order  of  reference. 

Application  for  writ  of  mamdamua  to  Henry  Brickwedel, 
Auditor  of  the  City  and  County  of  San  Francisco,  to  compel 
him  to  audit  certain  demands  for  gas  furnished  to  said  city 
and  county. 

ClemeTvt,  Oament,  &  Clememty  for  Plaintiff. 

Jokn  F.  Swift  and  J.  F.  Cowdery,  for  Defendant. 

Cal.  Bsf8.  LXU— 41  ^  f 

Digitized  by  VjOOQIC 


642        Sak  Francisco  Qas  Co.  v,  Bbickwedel.  [Dec.  1882. 

Boss,  J.: 

We  think  it  clear  that  when  the  framers  of  the  present 
Constitution  said,  as  they  did  by  Section  18  of  Article  xi  of 
that  instrument,  that  "  no  county,  city,  town,  township,  board 
•of  education,  or  school  district  shall  incur  any  indebtedness 
or  liability,  in  any  manner  or  for  any  purpose,  exceeding  in 
any  year  the  income  and  revenue  provided  for  it  for  such 
year,  without  the  assent  of  two  thirds  of  the  qualified  elec- 
tors thereof,  voting  at  an  election  to  be  held  for  that  purpose," 
eta,  they  meant  that  no  such  indebtedness  or  liability  should 
be  incurred  (except  in  the  manner  stated)  exceeding  in  any 
year  the  income  and  revenue  actually  received  by  such  county, 
city,  town,  township,  board  of  education,  or  school  district. 
In  other  words,  that  each  year's  income  and  revenue  must 
pay  each  year's  indebtedness  and  liability,  and  that  no  in* 
debtedness  or  liability  incurred  in  any  one  year  shall  be  paid 
out  of  the  income  or  revenue  of  any  future  year.  The  sys- 
tem previously  prevailing  in  some  of  the  municipalities  of 
the  State,  by  which  liabilities  and  indebtedness  were  incurred 
by  them  far  in  excess  of  their  income  and  revenue  for  the 
year  in  which  the  same  were  contracted,  thus  creating  a  float- 
ing indebtedness  which  had  to  be  paid  out  of  the  income  and 
revenue  of  future  years,  and  which,  in  turn,  necessitated  the 
carrying  forward  of  other  indebtedness,  was  a  fruitful  source 
of  municipal  extravagance.  The  evil  consequences  of  that 
system  had  been  felt  by  the  people  at  home  and  witnessed 
elsewhere.  It  was  to  put  a  stop  to  all  of  that,  that  the  con- 
stitutional provision  in  question  was  adopted.  The  change 
was  eminently  wise.  A  somewhat  similar  provision  in  the 
old  Constitution  with  respect  to  State  indebtedness  saved 
the  people  of  the  State  a  vast  amount  of  money.  {People  v. 
JohTison,  6  Cal.  503 ;  Nouguea  v.  Douglass,  7  id.  65.) 

We  have  neither  the  right  nor  the  disposition,  by  judicial 
interpretation,  to  take  away  the  wholesome  restriction  upon 
municipalities  thus  imposed  by  the  Constitution.  Of  course, 
in  giving  effect  to  this  radical  change  from  the  pre-existing 
condition  of  things,  it  will  not  be  strange  if  some  shall  be 
found  to  suffer.  But  it  must  be  remembered  that  all  are  pre- 
sumed to  know  the  law,  and  that  whoever  deals  with  a  munici- 
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pality  is  bound  to  know  the  extent  of  its  powers.  Those  who 
contract  with  it,  or  furnish  it  supplies,  do  so  with  reference  to 
the  law,  and  must  see  that  limit  is  not  exceeded.  With  proper 
care  on  their  part  and  on  the  pai-t  of  the  representatives  of 
the  municipality,  there  is  no  danger  of  loss. 

From  the  petition  and  the  answer  before  us  we  are  unable 
to  ascertain  the  facts  essential  to  the  proper  determination  of 
the  petitioner's  application.  The  answer  sets  up  affirmatively 
certain  matters  of  fact,  which  are  by  the  law  deemed  denied 
by  the  petitioner.  For  the  purpose  of  ascertaining  the  ulti- 
mate facts  in  respect  to  the  income  and  revenue  of  the  city 
and  county  for  the  fiscal  year  1881-2,  and  in  respect  to  the 
disposition  and  disbursement  of  that  income  and  revenue, 
and  in  respect  to  petitioner's  demands,  we  must  refer  the  cause 
for  proof  and  findings. 

Ordered  that  the  cause  be  and  is  hereby  referred  to  Hon- 
orable J.  F.  Finn,  Judge  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  who  will,  on  proper  notice  to 
the  respective  parties,  take  proof  and  report  findings  of  fact 
to  this  Court  in  accordance  with  the  views  above  expressed. 

Mtbick  and  McELee,  JJ.,  concurred. 

Thornton,  J.,  concurring: 

I  concur  in  the  view  taken  by  Justice  Boss  of  the  twelfth 
section  of  Article  xi.  of  the  Constitution,  and  desire  to  say 
what  follows  in  addition. 

The  demands  preferred  by  the  petitioner  in  this  case,  for 
which  the  writ  of  mandate  is  asked,  amount  to  the  sum  of 
$178,648.9a 

It  is  set  forth  in  the  answer  to  the  petition  that  there  is  due 
by  the  petitioner,  the  San  Francisco  Qas  Light  Company,  to  the 
Treasury  of  the  City  and  County  of  San  Francisco,  the  sum 
of  $195,465.38,  for  taxes,  for  fiscal  years  1880-1  and  1881- 
2,  no  part  of  which  has  been  paid — an  amount,  it  will  be  seen, 
largely  in  excess  of  the  demands  of  the  petitioner. 

It  is  contended  on  behalf  of  respondent  that  petitioner  is 
indebted  for  these  taxes  as  above  stated,  and  as  the  amount 
of  indebtedness  exceeds  the  amount  of  the  demands  of  peti- 
tioner, the  Auditor  is  justified  in  not  allowing  these  demands; 
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and  to  support  this  contention,  we  are  referred  to  Section  82 
of  the  Consolidation  Act.  By  this  section  it  is  provided,  inter 
aMa,  that  "  no  demand  upon  the  Treasuiy  shall  be  allowed  by 
the  Auditor  in  favor  of  any  person  or  officer  in  any  manTier 
indebted  thereto,  without  first  deducting  the  amount  of  such 
indebtedness." 

We  have  no  doubt  that  the  petitioner,  though  a  corpora- 
tion, is  a  person  within  the  meaning  of  the  clause  above 
quoted.  We  can  not  conclude  that  the  law-makers  intended 
to  make  one  rule  for  natural  persons  and  another  for  artificial 
persons  as  to  the  subject-matter  of  this  clause.  The  word 
"person"  here  is  intended  to  include  persons  both  natural 
and  artificial. 

If  this  indebtedness  for  taxes  bring  the  petitioner  within 
the  provision  above  quoted  from  the  Consolidation  Act,  the 
Auditor  is  justified  in  not  allowing  the  demands. 

The  question  to  be  determined  is  the  efiect  of  the  deTin- 
quency  of  a  person  in  the  payment  of  taxes,  on  his  right  to 
have  a  claim  allowed  against  the  City  and  County  Treasury. 

It  will  be  observed  that  the  language  quoted  from  the 
above-mentioned  Section  82  is  broad  and  general.  It  refers 
to  a  person  "  in  any  manner  indebted  thereto,'*  i.  e,,  to  the 
City  Treasury.  Taxes  are  not  debts  due  by  contract,  express 
or  implied.  Such  is  the  remark  made  in  the  opinion  in  Perry 
v.  Waahbum,  20  Cal.  350,  by  Field,  C.  J.,  in  relation  to  the 
proper  meaning  of  the  word  "  debts  "  in  the  Act  of  Congress 
passed  twenty-fifth  of  February,  1862,  commonly  known  as 
the  Legal  Tender  Act.  Beferring  to  the  provision  in  that 
Act,  which  declares  that  the  notes  issued  under  its  authority 
shall  be  "  a  legal  tender  in  payment  of  all  debts,  public  and 
private,"  the  opinion  proceeds:  "Taxes  are  not  debts  within 
the  meaning  of  this  provision.  A  debt  is  a  sum  of  money 
due  by  contract,  express  or  implied.  A  tax  is  a  charge  upon 
persons  or  property  to  raise  money  for  public  purposes.  It  is 
not  founded  upon  contract ;  it  does  not  establish  the  relation 
of  debtor  and  creditor ;  it  does  not  draw  interest;  it  is  not  the 
subject  of  attachment ;  and  it  is  not  liable  to  set-off.  It  owes 
its  existence  to  the  action  of  the  legislative  power,  and  does 
not  depend  for  its  validity  and  enforcement  upon  the  indi« 
vidual  assent  of  the  tax-payer.    It  operates  vn  invitum." 

Digitized  by  VjOOQIC 


Dec  1882.]  San  Francisco  Gas  Co.  v.  Brickwedel.        646 

That  a  sum  of  money  does  not  draw  interest,  is  not  the 
subject  of  attachment,  and  is  not  liable  to  set-off,  does  not 
prevent  it  from  being  a  debt.  At  common  law,  debts  did  not 
draw  interest,  were  not  subject  to  attachment,  and  were  not 
liable  to  set-off.  There  was  a  limited  power  in  courts  of  equity 
to  set  off  or  compensate  one  debt  for  another,  under  certain 
circumstances  (see  Story's  Eq.  Jur.,  §§  1431, 1432, 1433),  but 
the  general  right  of  set-off  was  allowed  by  the  statutes  passed 
in  the  reign  of  George  II.  Interest  on  debts  was  not  allowed 
until  authorized  by  statutory  enactment,  and  it  is  well  known 
that  attachi^ent  or  garnishment  grew  out  of  a  custom  which 
prevailed  in  the  city  of  London,  and  had  no  existence  outside 
of  that  city  until  allowed  by  statute.  The  process  of  attach- 
ment in  the  various  States  of  the  Union  exists  by  virtue  of 
legislative  acts.  These  qualities  of  a  debt  might  by  legisla- 
tive action  be  made  to  apply  to  taxea  I  know  of  no  restric- 
tion upon  the  power  of  the  Legislature  which  could  prevent 
it  from  passing  such  a  law.  But,  as  is  remarked  in  the  opin- 
ion above  > cited,  "the  term  debt,  it  is  true,  is  popularly  used 
in  a  far  more  comprehensive  sense,  as  embracing  not  merely 
money  due  by  contract,  but  whatever  one  is  bound  to  render 
to  another,  whether  from  contract  or  the  requirements  of  the 
law,"  and  I  am  of  opinion  that  the  form  of  expression  used  in 
the  eighty-second  section  above  mentioned  is  used  in  the 
larger  sense ;  that  when  the  Legislature  employed  the  words 
"  in  any  manner  indebted,"  it  referred  to  a  case  of  obligation 
to  pay,  however  such  obligation  arose,  whether  from  contract 
or  by  operation  of  law.  Under  our  revenue  laws  the  sum 
mentioned  in  the  answer  as  due  and  unpaid  for  taxes,  when 
paid,  goes  into  the  City  Treasury,  and  is  due  to  it.  The  view 
above  taken  is  sustained  by  Section  3716  of  the  Political 
Code,  which  is  as  follows: 

"  Every  tax  has  the  effect  of  a  judgment  against  the  person, 
and  every  lien  created  by  this  title  has  the  force  and  effect  of 
an  execution  duly  levied  against  all  property  of  the  delin- 
quent; the  judgment  is  not  satisfied  nor  the  lien  removed 
until  the  taxes  are  paid  or  the  property  sold  for  the  payment 
thereof."  The  law  here  creates  the  personal  obligation  to 
pay,  and  to  pay  a  sum  certain  and  fixed  by  lawful  authority. 
These,  i.  e.,  the  personal  obligation  and  the  certainty  of  the 
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sum,  are  the  most  striking  characteristics  of  a  debt  (See 
further  on  this  point,  Moore  v.  Patch,  12  Cal  270;  People  v. 
Seymour,  16  id.  840;  Dugan  v.  Baltimore,  1  Gill  &  J.  499; 
2  Bl.  Com.  464,  465.) 

If  the  petitioner  has  any  legal  defense  to  the  payment  of 
the  taxes  herein  referred  to,  such  defense  could  not  be  made 
in  an  action  for  the  writ  of  mandate. 

The  legislation  as  interpreted  above  is  eminently  just  and 
reasonable.  A  tax*payer  should  not  be  allowed  to  have  a 
claim  against  a  municipal  corporation  satisfied  when  he  owes 
to  such  corporation  the  money  which  goes  to,  furnish  the 
means  of  discharging  his  claim. 

If  the  facts  are  as  set  forth  in  the  answer  (and  for  the  pur- 
poses of  this  opinion  they  must  be  held  to  be  so),  the  Auditor 
is  justified  in  withholding  his  allowance  from  the  demands  of 
the  petitioner.  It  was  within  the  discretion  vested  in  him 
by  law  to  refuse  his  allocatur,  and  it  was  his  duty  to  do  so. 

As  the  case  now  stands,  the  writ  should  be  denied.  But 
for  the  purpose  of  bringing  before  the  Ciourt  the  question  dis- 
cussed in  the  opinion  of  Justice  Boss>  I  concur  in  the  order 
of  reference. 

McKiNSTY,  J.,  dissenting: 

Because,  at  the  hearing,  certain  allegations  in  the  answer 
were  admitted  to  be  true,  I  am  of  opinion,  as  at  present  ad- 
vised, that  the  writ  ought  not  to  issue,  and  therefore  dissent 
from  the  order.  With  reference,  however,  to  all  questions 
involved,  I  reserve  to  myself  the  benefit  of  any  further  argu- 
ment on  the  coming  in  of  the  report  of  the  referee  appointed 
by  the  Court 
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ABATEMENT  OF  ACTION.    See  Makdauvs,  3. 

ACCEPTANCE  OF  STREET  mPEOVEMENTS.  See  StrpBRVisoBS,  CoK- 
STBUcnoN  OF  Ordbb  of. 

ACCOMMODATION  MAKER.    See  Subbtt,  Disohasob  of,  1. 

ACCOUNT.    See  Bill  of  Pasticulabb. 

ACTIONS.  See  Chanob  of  Place  of  Tbial;  Couimr;  Dbfbbbbs  to  Actiov 
FOR  Note;  Ejectmbkt;  Fobbclosxtbe;  Injvmotzon;  Mavdamus,  3; 
Mechanics'  Lien  Law;  Pbbbokal  Pbopbbtt. 

ACTION  TO  DECLARE  A  TRUST. 

1.  Action  to  Dbclabjb  a  Trust. — Mary  C,  the  wife  of  defendant,  John  0», 
died  intestate  in  1866,  leaving  snryiTing  five  minor  children,  who  in- 
herited all  of  her  property,  inclnding  her  interest  in  the  property  in  con- 
troversy. This  property  was  a  part  of  the  lands  derived  by  the  town  of 
Ororille  nnderthe  Acts  of  Congress  and  of  this  State,  generally  known 
as  the  "Town  Site  Acts."  The  defendant  was  appointed  guardian  of 
all  of  the  minors,  other  than  WiUiam  T.  C,  for  whom  no  guardian  was 
appointed.  Whilst  acting  as  gnaidian,  the  defendant  induced  the  County 
Judge  of  Butte  County  to  execute  to  him,  in  his  own  name  and  for  his 
oiK'n  benefit,  a  deed  of  the  property. 

Held:  The  deed  was  void  as  to  his  wards,  under  Section  18  of  the  Town 
Site  Acts  of  this  State,  approved  March  30^  1868,  and  as  to  William  T. 
C,  it  was  voidable.— Co/^  v.  Greenfield,  602. 

2.  Id.— Grounds  of  Motion  for  Nonsuit  Should  be  Spbcified.— A  party 
moving  for  a  nonsuit  must  state  in  his  motion  the  precise  grounds  on 
which  he  relies,  so  that  the  attention  of  the  Court  and  the  opposite  coun- 
sel may  be  particularly  directed  to  the  supposed  defects  in  the  plsintifTs 
case.— /dL,  603. 

ACTION  TO  SET  ASIDE  PATENT.  See  School  Warrants,  Location 
OF,  ON  Unsubvbybd  Land. 

ACTION  TO  TRY  TITLE  TO  OFFICE. 

Pbocbeding  TO  Try  Tttlb  to  Office— Jurisdiction  of  the  Sufrbmb 
CouBT. — ^The  Supreme  Court  has  no  original  jurisdiction  of  a  proceeding 
to  try  the  title  to  an  office.— -PeopZe  v.  Harvey^  508. 
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ACTUAL  BLAS.    See  Jubok,  1-4. 

ADMINISTRATION.     See  Contract  aoainbt  Pqbuo  Poucnr;  Pbobatb 

OOUBT. 

ADMINISTRATOR,  AO(X)UNT  OF.   See  Estatbs  of  Deorasho  Persohs,  3. 

ADMISSIBILITY.    See  Eyidknce^  8. 

ADVERSE  POSSESSION.    See  Personal  Propertt,  AcmoN  to  Reooter» 
1-3. 

AFFIDAVIT.    See  Appeal,  3;  Jury,  2. 

AGREEMENT.    See  Statute  of  Frauds,  1,  2. 

AGREEMENT,  CONSTRUCTION  OF.    See  Statute  of  Frauds,  2. 

ALIAS  WRIT  OF  RESTITUTION.    See  Judgment  for  Contempt,  2. 

AMENDMENT  OF  COMPLAINT. 

Leave  to  Amend — Discretion  of  Court.— It  can  not  be  held  that  it  la  an 
abnBe  of  discretion  for  the  Court  to  refuse  to  allow  an  ameodment  to  the 
complaint,  where  it  does  not  appear  from  the  transcript  that  any  pro- 
posed amendment  was  served  or  presented,  or  that  the  notice  of  motion 
pointed  out  the  precise  amendment  which  the  plaintiff  would  ask  leave 
to  make. — Marlhi  v.  Thompwm,  619. 
See  Jurisdiction. 

AMENDMENT  OF  RECORD. 

Amendment  of  Record— Clerical  Error.— A  judgment  may  be  amended 
after  the  adjournment  of  the  term,  where  the  record  f unushes  the  data. 
Bosiwick  V.  McEvoy,  496. 

ANSWER.    See  Insolvsnct,  4. 

ANSWER,  SUFFICIENCY  OF. 

Sufficiency  of  Answer— Waiver  of  Verification. — Service  of  an  answer 

to  a  verified  complaint  consisting  of  a  general  denial  only,  was  admitted 

by  plaintiff's  attorney  and  **  verification  thereof  waived.** 

HM:  The  waiver  of  verification  did  not  admit  the  sufficiency  of  the  answer 

or  dispense  with  the  necessity  of  a  specific  denial. — Harney  v.  Porter^  511. 

APPEAL. 
1.  Appeal— Piling  of  Notice— Waiver.— Notice  of  appeal  was  dated  Sep* 
tembcr  6,  and  filed  September  7,  1880,  but  by  written  indorsement  due 
service  was  acknowledged  by  the  District  Attorney. 
Held:  If  the  law  requires  the  service  to  be  made  after  the  notice  was  filed 
(a  question  not  decided),  here  is  an  admission  of  due  service,  which  mnst 
be  construed  service  after  the  filing. — People  v.  OrigAy^  482^ 
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APPEAL  (Continued). 

2.  Appkal — How  Taken. — A  notice  of  appeal  from  a  judgment  entered  May 
6,  1880,  and  a  snbeeqnent  order  denying  a  new  trial,  was  served  on 
respondent  August  30th,  and  filed  September  18th,  and  the  undertaking 
on  appeal  was  filed  September  4th. 
EM  (under  §040,  O.  C.  P.),  that  the  appeal  was  well  taken.— Hetoes  v. 
CarvUle  Manu/aeturittg  Company,  510. 

5.  DisMisaAL  or  AppBAir—AiriDAViT— Vbxbal  SnpcniATiOM. — Wood  ▼. 
Forbes,  37. 

4.  JhsuisaAL  OF  Appeal— Damaoxs. — On  dismissal  of  appeal  for  failure  to 
file  transcript,  damages  can  not  be  imposed. — Vaugfm  v.  WtrUy,  181. 

6.  Dismissal  of  Appeal  foe  Failubx  to  File  Transcript — Certificate  of 
Clerk. — Upon  a  motion  to  dismiss  an  appeal  for  failure  to  file  transcript 
the  Clerk's  certificate  must  show  service  of  the  appeaL — CarpeKtieT  v, 
BarUeU,  £61. 

See  Bill  of  Exceptions,  1,  2;  Certiorari,  1;  Criminal  Prachge; 
Findings,  3;  Former  Appeal;  Judgment  for  Contempt,  1,  2; 
Jurisdiction;  Law  of  the  Case;  License,  5;  Mandamus,  2;  Kew 
Trial,  2;  Service  of  Notice  bt  Mail;  Statement  on  Appeal; 
Stat  of  Proceedings. 

APPEALABLE  ORDEK  . 

1.  Appealable  Order. — The  defendant  appealed  from  an  order  of  the  Court 
below  denying  his  motion  for  judgment  by  default  against  the  plaintiff 
H.  Goodcell,  Jr.,  guardian  of  William  Broadribb,  insane,  for  the  sum  of 
one  hundred  and  thirty-seven  dollars  and  forty -four  cents,  and  that  said 
Goodcell  be  removed  from  the  position  of  guardian,  as  prayed  in  defendants' 
cross-complaint.  Held:  The  order  is  not  an  appealable  order. — Broad- 
ribb V.  Tibbeits,  614. 

2.  Appealable  Order. — ^An  order,  made  upon  sustaining  a  demurrer  to  tiie 
indictment,  that  the  District  Attorney  file  an  information  against  the 
defendant,  is  not  appealable. — People  v.  Speeht,  637, 

See  Estates  of  Deceased  PEBSONSy  1. 

APPEARANCE,  WAIVER  OF  NOTICE.    See  Franchise,  12. 

ASSAULT  TO  COMMIT  MURDER. 

1.  Assault  to  Commit  Murdbrt— Mebbtricious  Union— Inbtbuotion.^- 
The  defendant  was  charged  with  an  assault  upon  Chung  Tan,  with  intent 
to  commit  murder.  On  the  trial  the  Court  instructed  the  jury  that  if  they 
found  that  the  defendant  and  one  Toy  Ping  were  living  together  as  man 
and  wife,  in  meretricious  union,  that  such  union,  as  a  matter  of  law, 
would  not  be  sufficient  to  give  the  defendant  the  right  or  power  to  con- 
trol or  restrain  the  acts  and  liberty  or  power  of  locomotion  of  said  Toy 
Ping;  that  in  such  union  either  the  man  or  woman  has  perfect  right  to 
go  and  come  as  he  or  she  pleases,  unrestrained  by  the  other;  and  it  was 
claame<l  on  appeal,  that  there  was  no  evidence  that  the  defendant  and 
said  Toy  Ping  were  living  together  in  meretricious  union,  and  therefore 
that  it  was  error  for  the  Court  to  state  what  their  relative  rights  woal4 
be  in  such  a  case.  C^ninin]r> 
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Hdd:  That  the  inatniotioii  wbb  m  to  an  irrelevant  and  immaterial  faot  and 
could  have  had  no  tendency  to  prejudice  the  defendant.— People  ▼.  Tt 
Park,  204. 
2.  Id.— DEFi2!inoN— iKSTRncnoNS. — The  Court  charged  the  jury  that  the 
Supreme  Court  of  this  State  had  nid  that  assault  to  commit  murder  is  the 
attempt  to  kill  a  person,  coupled  with  the  present  ability  to  do  so,  but, 
in  another  instruction,  given  at  the  request  of  the  defendant,  gave  a  cor- 
rect and  full  definition  of  the  crime. 

Held:  The  first  instruction  was  erroneous,  in  not  containing  a  full  defini- 
tion of  the  crime,  but  that  it  was  supplemented  by  the  latter  and  the 
errar  cured.—  Id, 
8.  Id.— Id.— QaesTiON  of  Law.— The  Court  instructed  the  jary  that  a  oon* 
fliot  of  testimony. on  immaterial  questions  should  not  be  considered  by 
them,  without  telling  the  jury  what  questions  were  immaterial;  and  it  was 
objected  on  appeal  that  the  instruction  left  to  the  jury  the  question  as  to 
what  was  or  was  not  an  immaterial  issue  or  question;  it  was  a  question 
of  law  for  the  Court  and  not  for  the  jury  to  determine. 

Held:  Conceding  the  question  was  one  of  law,  the  Court  is  not  prepared  to 
say  that  it  was  submitted  by  the  instruction  to  the  jury. — /cf.,  20S. 

4.  Id. — Id. — The  Court,  upon  the  request  of  the  defendant,  instructed  the 
jury:  "  Before  yon  can  find  the  defendant  guilty  of  the  charge  laid  in  the 
information,  you  must  bo  convinced  beyond  a  reasonable  doubt  by  the  evi- 
dence produced  on  tho  part  of  the  prosecution,  that  the  defendant  in  this 
case,  with  premeditation  and  mafice  aforethought,  made  the  assault  upon 
Chung  Tan  with  tho  intention  then  and  there  to  murder  him;*'  and  then 
added  tho  following:  "Two  elements  for  your  consideration  on  this  point 
are  the  character  of  the  weapon  and  the  nature  of  the  wound.**  Held; 
There  was  no  error  in  the  additional  clause. — Id, 

5.  Id.— Id.— Justification.— The  Court  refused  to  instruct  the  jury  at  the 
request  of  the  defendant  as  follows:  "  If  you  believe  from  all  the  evidence 
that  the  circumstances  were  such  as  to  excite  the  fears  of  a  reasonable 
man,  and  the  defendant  in  this  action  acted  under  such  fears  when  he 
made  the  assault  upon  Chung  Tan,  even  though  the  defendant  was 
mistaken  in  the  circumstances  and  they  turned  out  to  be  false,  you  will 
acquit  him.** 

Held :  In  order  to  justify  homicide  under  the  circumstances  stated,  the  cir- 
cumstances must  not  only  be  sufficient  to  excite  the  fears  of  a  reasonable 
person,  but  the  party  killing  must  have  acted  under  the  impulse  of  such 
fears  alone. — Id, 

6.  Id. — Id.'— Flight.— The  Court  instructed  the  jury:  "If  you  believe  from 
.  the  testimony  that  defendant  had  sufficient  cause,  from  the  conduct  of 

Chung  Tan,  to  believe  that  he,  the  defendant,  was  in  imminent  danger  of 
his  life  or  of  great  bodily  harm  from  Chung  Tan,  then  the  defendant  had  a 
right  to  use  all  lawful  means  to  secure  his  own  safety;  htU  if  the  Utiimonjf 
thaws  thai  the  de/aid€aU  could  have  more  readUy  avoided  danger  to  hmseif 
hyjiight  than  in  any  other  iMiy,  then  an  aseauU  by  him  ie  not  jtutffiahle. 
Hdd:  The  exoeption  of  the  defendant  to  the  portion  of  the  instmotion 
italicized  is  well  taken. — Id, 

7.  Id.— J[d. — ^Id.— Felonious  Assault. — Where  an  attack  is  made  with  mur- 
derous intent,  the  person  attacked  is  under  no  obligation  to  fiise.    He 
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may  stand  hia  ground,  and,  if  neoeaaary,  kill  his  adversary.  It  is  other- 
wise in  cases  of  mere  assault  and  in  cases  of  mutual  quarrel,  where  the 
attacking  party  has  not  the  purpose  of  murder  in  his  heart. — /d. 

ASSESSMENT.    See  Swakf  Land  District,  2. 

ASSESSMENT,  EQUALIZATION  OF.    See  Franghisi. 

ASSUMPSIT.    See  Flxdob  of  Miznvo  Stock,  Right  of,  ab  aoaihbt 
Plbdgob. 

ASSUMPTION  OF  FACT.    See  Bitbolabt,  S. 

ATTACHMENT.    See  Rxlxabs  of. 

ATTEMPT.    See  Bubola&y,  0. 

ATTORNEYS,  CHANGE  0F«    See  CsnoorAL  P&acnoi. 

ATTORNEY'S  FEE  IN  FORECLOSURE.    See  Prssumftiov,  1. 

ATTORNEY'S  STATEMENT  OF  EVIDENCE.    See  Trial,  1,  2. 

BAILMENT.    See  Embbzzlbkbnt,  1. 

BILL  IN  EQUITY.    See  Pabtibs. 

BILL  OF  EXCEPTIONS. 

1.  Bill  of  Exceptions — Appeal. ~Upon  an  appeal  from  a  judgment.of  con- 
viction, the  bill  of  exceptions  stated  merely  that  each  party  "introduced 
evidence  to  sustain  the  issue  on  their  respective  parts." 

Held:  This  was  enough  without  any  further  setting  out  of  the  testimony. 
If  the  defendant  desired  to  have  a  more  particular  statement  of  the 
testimony,  he  was  at  liberty  to  have  had  it  done  by  setting  it  forth 
in  the  bill.  With  this  statement  and  none  other,  the  objection  that 
the  verdict  is  contrary  to  the  evidence  is  untenable. — People  v.  Dye^  623. 

2.  Id.— Id.— Cases  Distinguished.— People  v.  Fisher,  51  Cal.  319;  People 
V.  EngHeh,  52  id.  211,  distinguished.— /J. 

See  Estates  of  Deceased  Persons,  2;  Statement  ov  Appeal. 

BILL  OF  PARTICULARS. 

Bill  op  PABncuLABS—AocouNT—EviDEVCJt— Practice. — ^After  the  plaint- 
iff had  on  the  demand  of  the  defendants  served  a  bill  of  particulars^  and 
under  an  order  of  the  Court  had  furnished  the  defendants  a  further  ac- 
count in  writing  of  the  items  of  the  plaintiffs  claim,  the  defendants, 
without  asking  an  order  for  a  still  further  account,  moved  the  Court  for 
an  order  that  the  plaintiff  be  precluded  from  giving  any  evidence  in  sup« 
port  of  his  complaint,  which  motion  was  denied. 
Beld:  An  order  precluding  a  party  from  giving  evidence  in  support  of  his 
claim  is  proper  only  where  such  party  has  failed  or  refused  to  deliver  to 
the  adverse  party  on  demand  a  copy  of  his  account;  and  that  the  motion 
in  this  case  was  properly  denied. — Hart  v.  Spect,  187. 
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BOARD  of  equalization. 

1.  Rules  of  Board  as  to  Noticic  No  Pabt  of  Recobd  on  Cebtiokabi. — 
Appeal  from  a  judgment  of  the  Snperior  Court  of  the  City  and  County  of 
San  Francisco,  denying  the  application  of  the  Spring  Valley  Water  Worka 
for  a  writ  of  review,  and  confirming  the  action  of  the  Board  of  Elqualiza- 
tion  of  the  city  and  county  above  named.  The  writ  was  sued  out  to  re- 
view the  action  of  the  Board  of  Equalisation  in  raising  the  assessment  of 
the  franchise  of  the  Water  Works  above  named,  from  five  thousand  dol- 
lars to  five  million  dollars,  and  to  have  it  vacated  and  set  aside  as  being 
in  excess  of  the  jurisdiction  of  the  Board.  It  was  contended  by  appellant 
that  no  notice  as  required  by  law  was  given  to  the  Water  Works,  inas- 
much as  it  was  not  given  in  accordance  with  aru]e  prescribed  in  advance 
by  the  board. 

Held:  On  the  authority  of  Oarretsonv.  SuperviaorB,  9  P.  0.  L.  J.,  685, 
these  rules  are  no  part  of  the  record  and  proceedings  to  be  brought  up 
on  certiorari. — Spring  Valley  Water  Works  v.  SchotlUr,  69. 

2.  Waiver  of  OBJEcnoNS  to  Form  of  Noticjb— Discretion  of  Board  as 
TO  Time  of  Notice.— An  application  having  been  made  by  a  taxpayer  of 
the  city  and  county,  to  the  Board  of  Equalization,  that  the  valuation  of 
the  franchise  of  the  company  be  raised  from  five  thousand  dollars  to  four- 
teen million  dollars.  Notices  to  appear  and  show  cause  before  the  Board 
of  Supervisors  at  their  chambers  in  the  New  City  Hall,  on  Friday,  June 
24th,  at  ten  o'clock  a.  m.,  why  the  assessment  of  the  Spring  Valley 
Water  Works  should  not  be  raised  to  fourteen  million  dollars,  addressed 
to  the  President  and  Secretary  of  the  Spring  Valley  Water  Works,  were 
served  on  June  23d  and  24th  on  these  oiScers  by  leaving  them  (the  no- 
tices) "  at  the  office  of  the  Spring  Valley  Water  Works,  at  its  principal 
place  of  business  in  the  City  and  County  of  San  Francisco.  '*  It  also  ap- 
pears from  the  record  that  a  notice  addressed  '*  to  the  Spring  Valley 
Water  Works  Company,  Charles  Webb  Howard,  President,  and  William 
Norris,  Secretaxy,'*  was  served  on  the  twenty -fourth  of  June,  1881.  This 
notice  bore  date  the  day  just  named,  was  entitled  "In  the  matter  of  the 
equalization,  of  the  assessment  of  the  Spring  Valley  Water  Works  Com- 

'  pany,**  and  the  tenor  of  it  was  to  inform  and  notify  the  Water  Works 
Company  that  the  petition  to  have  the  assessment  on  its  franchise  raised, 
then  on  file  with  the  Board  of  Equalization,  would  be  taken  up  and  acted 
on  by  the  board  at  its  chambers  at  the  New  City  Hall,  on  Saturday,  June 
25,  1881,  at  ten  o'clock  A.  M.,  and  it  was  thereby  cited  to  appear  and  then 
and  there  show  cause  why  the  petition  referred  to  should  not  be  ^(ranted. 
This  notice  issued  by  an  order  of  the  Board  made  on  the  twenty -fourth 
of  June,  1881,  and  was  served  on  the  same  day  by  leaving  it  at  the  of- 
fice of  the  Company  as  stated  with  regard  to  the  notice  first  mentioned. 
On  the  twenty-fourth  of  June,  1881,  the  Board  took  up  the  application 
to  increase  the  valuation  of  the  franchise  of  the  Spring  Valley  Water 
Works.  Charles  N.  Fox,  Esq. ,  attorney,  then  appeared  and  prritested  on 
behalf  of  the  Spring  Valley  Water  Works  against  a  consideration  of  the 
application  made  in  reference  to  said  Water  Works  at  that  time  for  want 
of  jurisdiction  on  the  part  of  the  Board,  inasmuch  as  the  Board  had 
adopted  no  rule  prescribmg  the  form  and  manner  of  notice,  and  therefore 
any  further  action  by  the  Board  would  be  in  violation  of  law,  and  that 
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sufficient  time  was  not  allowed  the  Spring  Valley  Water  Works  as  con- 
templated by  law  to  prepare  and  present  its  case.  He  (Fox)  stated  that 
a  notice  had  been  served  upon  the  Secretary  of  the  Company  on  the  after- 
noon of  the  preceding  day,  at  four  o'clock,  just  at  the  time  of  the  dosing 
of  the  office,  to  appear  before  the  Board  this  morning.  Afterwards,  on 
the  same  day,  Mr.  Fox  reiterated  his  objections  to  the  Board's  proceeding, 
and  stated  that  the  President  of  the  Ck>mpany  was  out  of  town  when  the 
notice  was  seired  on  the  Secretary,  and  the  notice  to  the  President  to 
appear  was  not  received  by  him  until  this  moming— meaning  the  morning 
of  the  24th.  The  Board  determined  the  question  of  jurisdiction  adversely 
to  the  contention  of  Mr.  Fox.  He  (Fox)  then  requested  that  the  hear- 
ing; of  the  case  be  postponed  until  the  next  day  (Saturday)  or  the  Monday 
following,  so  as  to  give  the  Company  an  opportunity  for  preparation  and 
consultation.  A  like  request  for  postponement  on  behalf  of  the  San  Fran- 
cisco Gas  light  Company  was  also  made  (the  cases  of  these  two  companies 
were  heard  together),  and  on  motion,  further  action  in  the  cases  of  the 
Spring  Valley  Water  Works  and  the  San  Francisco  Gas  Light  Company 
was  postponed  until  the  forenoon  of  the  next  day,  Saturday,  twenty-fifth 
of  June,  at  ten  o'clock.  On  the  next  day  (twenty-fifth  of  June),  at  the 
request  of  R.  P.  Clement,  Esq.,  who  appeared  on  behalf  of  the  San  Fran- 
cisco Gas  Light  Company  (the  case  of  the  Company  last  named  being 
heard  with  that  of  the  Spring  Valley  Water  Works),  and  requested  a 
further  postponement  of  the  cases  of  both  companies  until  two  o'clock 
on  that  day,  for  the  purpose  of  allowing  the  respective  counsel  to  have  a 
consultation  with  the  officers  of  the  companies  as  to  these  cases.  The 
cases  of  the  above-mentioned  companies  were  afterwards  on  same  day 
taken  up  for  hearing,  when  the  attorneys  were  called  on  to  make  an  ad- 
mission as  to  the  value  of  the  stock  of  the  companies  mentioned.  There- 
upon Mr.  Fox  stated  that  on  yesterday  he  agreed,  if  ever  the  case  reached 
that  point,  that  he  would  admit  that  the  market  value  of  the  stock  (re- 
ferring to  the  Spring  Valley  Water  Works  stock)  on  the  seventh  day  of 
March,  1881,  was  par,  reserving  the  right  to  object  to  its  relevancy,  but 
that  on  reflection  he  declined  to  appear  for  the  Water  Company  further 
than  to  make  the  point  made  at  the  preceding  meeting,  to  the  juris- 
diction of  the  Board  for  want  of  notice  to  the  Company,  and  to  repeat 
that  no  notice  had  been  yet  given  the  Company.  After  this  the  Board 
proceeded  to  act  upon  the  case  of  the  Spring  Valley  Water  Works,  and 
raised  the  assessment. 
Held:  1.  That  Section  9681  of  Political  Code,  providing  for  the  giving  of 
notice  by  the  Clerk  of  the  County  Board  of  Equalization  in  certain  cases, 
has  no  application  to  this  case. 

2.  The  appearance  of  the  company  on  the  notices  served  waived  all 
objections  to  the  mere  form  of  the  notice. 

3.  The  reasonableness  of  the  time  given  by  the  notice  to  show  cause  in 
cases  where  the  law  prescribes  no  deflnite  time,  must  in  a  great  measure 
be  left  to  the  discretion  of  the  Board. 

4.  The  notice  under  all  the  circumstances  in  this  case  was  not  as  to 
time  unreasonable. — Id, 

3.  PowxK  OF  Board  to  Equalizb  Assessment  of  Fbanchisk— By  the  sev- 
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eral  provisions  of  the  Political  Code,  the  power  to  act  on  each  and  every 
assessment  is  conferred  on  the  board,  and  to  increase  or  lower  it  so  as  to 
make  it  conform  to  the  tme  value  in  money  of  the  property  mentioned 
therein,  and  the  Board  has  full  power  to  act  on  the  assessment  of  the 
franchise  and  increase  or  lower  it  as  provided  in  Section  3673,  Penal  Code. 
Id.,  73. 
See  Obrtiobabi,  3;  Franoeisb. 

BBOEEB*  COMMISSIONS  OF.    See  Cohtbact  AOAmsT  Pitbuo  Pouot. 

BUBDKN  OF  PROOF.    See  Estatis  of  Dkgeasei>  Pxbson8»  2,  3;  Inbak- 
nr;  NsoLiosifox,  1. 

BURGLARY. 

1.  Burolaby— MiscoNDnoT  ov  JuBT.— The  bare  fact  of  a  juror  having 
visited,  during  the  trial,  the  premises  where  it  was  alleged  that  the  de- 
fendant had  committed  the  crime  of  burglary,  is  not  sufficient  ground 
for  discharging  the  jury. — People  v.  Hope,  291. 

2.  Id. — ^Instruments  of  Crime — Evidehob. — The  defendant  was  charged 
with  buiglary  for  entering  the  house,  room,  shop,  warehouse,  store, 
and  building  of  S.,  with  intent  then  and  there  to  commit  larceny,  and 
was  convicted  of  attempting  to  commit  the  crime.  It  appeared  that 
8.  owned  the  building,  and  that  he  occupied  the  first  floor  as  a  banking 
office  and  rented  the  second  and  third  floors  to  tenants;  that  in  conse- 
quence of  the  discovery  of  supposed  indications  of  a  design  on  the  part  of 
some  person  or  persons  to  force  an  opening  into  the  vault  of  the  bank 
located  in  said  building,  certain  police  officers  had  been  stationed  where 
they  could  readily  detect  any  one  entering  the  building  on  the  night  of 
the  arrest  of  the  defendant,  and  that  the  defendant  entered  the  building 
and  was  arrested  on  the  second  floor  in  a  closet;  and  from  an  inspection 
of  the  premises,  it  appeared  that  in  a  closet  over  the  bank  vault  a  trap- 
door about  two  feet  wide  and  two  and  a  half  feet  long  had  been  sawed 
out  of  the  floor  and  then  fastened  down  with  screws,  so  that  it  mifiht  be 
opened  without  making  much,  if  any,  noise;  and  under  the  trap-door  and 
on  top  of  the  vault  there  was  found  a  large  quantity  of  burglars'  tools 
and  a  hole  in  the  vault  of  the  depth  of  two  feet;  and  other  tools,  of  a  sim- 
ilar character,  were  found  in  the  defendant's  trunk  in  a  room  occupied  by 
him  in  Son  Francisco. 

Held:  The  tools  found  in  the  excavation  over  the  vault  and  also  those  found 
in  the  appellant's  trunk  were  admissible  in  evidence. — Id, 

3.  Id. — Id. — Id. — The  Court,  over  the  objection  of  the  defendant,  permitted 
a  witness  to  exhibit  in  the  presence  of  the  jury  a  cylindrical  steel  bar  about 
half  an  inch  in  diameter  and  about  eight  inches  long,  which  he  (the  wit- 
ness) said  he  had  made  for  the  purpose  of  screwing  upon  it  the  said 
coupling  or  sockets,  one  of  which  was  found  in  the  hole  over  the  bank 
vault  and  the  other  in  the  trunk  of  the  defendant;  but  the  bar  referred 
to  had  not  previously  been  oflered  in  evidence,  and  the  counsel  for  the 
prosecution  stated  that  they  did  not  intend  to  offer  it. 

Held:  The  object  of  screwing  ''said  coupling  or  sockets"  upon  the  bar  ia 
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not  stated,  nor  to  ub  apparent;  still,  in  support  of  the  correctness  of  the 
ruling  of  the  Court  below,  we  are  bound  to  presume,  unless  the  oontnuy 
appears,  that  the  object  was  a  legitimate  one. — Id. 

4.  Id. — Evidence. — ^A  witness  was  permitted  to  testify  over  the  objection  of 
the  defendant,  that  a  short  time  prior  to  the  date  of  the  alleged  offense 
the  defendant  called  himself  by  an  alitu  name.  Held:  The  objection  to 
the  testimony  was  properly  overruled.— /i. 

5.  Id. — Ikstruotions. — It  is  not  error  for  the  Court  to  refuse  an  instmotioa 
which,  in  effect,  it  has  already  given  or  afterwards  gives. — Id.,  292. 

6.  Id.— Id.>- Attempt. —The  Court  instructed  the  jury :  "If  the  jury  find 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant  did  at 
the  time  charged  in  the  information  intend  and  attempt  to  enter  the  house, 
room,  apartment,  building,  etc,  described  in  the  information,  of  said  O. 
S.,  then  in  his  occupsncy,  with  the  intent  to  commit  larceny  therein, 
and  did  aome  act  to  carry  out  9tiid  tUtemplf  but  was  anticipated  in  his  9aid 
atiemptf  and  before  the  alleged  entry  was  completed  or  consummated, 
and  before  said  larcenous  attempt  was  carried  out,  and  was  interrupted, 
prevented,  and  anticipated  in  said  attempt^  while  in  or  about  the  act  of 
carrying  it  out,  by  outside  agencies,  and  against  his  will  and  consent, 
and  if  yon  find  that  he  had  not  alone  made  preparations />r  aaid  aUempt, 
but  was  directly,  at  the  time  of  said  prevention,  engsged  in  making 
movements  towards  consummating  tuich  an  attempt,  then,  and  in  such  case 
only,  you  can  find  the  defendant  guilty  of  an  attempt  to  commit  burglary 
in  the  first  degree,  if  the  attempt  was  made  between  sunset  and  sun- 
rise; of  burglary  in  the  second  degree  if  it  were  made  between  the  hours 
of  sunrise  and  sunset.  •  •  •  •  •  jf  yon  find  that  he  had  not  alone 
made  preparations  for  doid  attempt,  but  was  directly,  at  the  time  of  said 
prevention,  engaged  in  making  movements  toward  consummating  such 
an  attempt,  then,  and  in  such  case  only,  you  can  find  the  defendant  guilty 
of  an  attempt  to  oomndt  burglaiy." 

Held:  It  is  difficult  to  uphold  such  an  instruction  as  this,  and  if  the  evi- 
dence in  regard  to  the  acts  of  the  defendant  was  of  a  character  to  render 
it  doubtful  whether  he  was  making  preparations  for  an  attempt  to  oom-  ' 
mit  burglary,  the  difficulty  would  be  greatly  enhanced,  if  not  quite 
insurmountable.  As  it  is,  the  jury  could  bot  have  been  misled  by  the 
instruction  to  the  prejudice  of  the  defendant — Id. 

7.  Id. — Id. — ^The  Court  instructed  the  jury:  "If  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt»  that  the  stairs,  hall- way,  privy-room  and 
water-closet,  and  closet  under  the  stairs,  spoken  of  in  the  evidence,  were 
at  the  time  of  the  alleged  entry  in  the  oocupsncy  of  S.  named  in  the  in- 
formation, and  that  the  defendant  entered  in  and  upon  such  occupancy, 
as  charged  in  the  information,  with  intent  to  commit  larceny  in  any  part 
of  the  house  or  building  of  saidS.,  then  in  his  occupancy,  then  it  is  your 
duty  to  find  the  defendant  guilty.*'  And  on  appeal  it  was  urged,  that 
the  exception  to  this  instruction  should  have  been  sustained  on  the  ground 
that  there  was  no  internal  communication  between  the  part  of  the  build- 
ing entered  and  that  in  which  it  was  alleged  that  the  defendant  intended 
to  commit  laroeny." 

HM:  In  order  to  justify  the  verdiot,  it  is  not  necessary  that  the  evidence 
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should  show  that  the  defendant  effected  an  entrance  into  any  part  of 
the  building;  proof  of  an  attempt  is  sufficient;  but,  were  it  otherwise, 
there  would  be  no  difficulty  in  holding  that  an  entrance  effected  through 
a  trap-door  leading  from  the  second  floor  of  the  building  to  the  Tanit 
located  in  the  banking-office  of  S.  would  constitute  an  entry  into  the 
occupation  of  S.—Id. 

8.  Id.-^Id.— Assumption  of  Fact. — ^The  instruction  does  not  assume  that 
S.  was  in  the  occupancy  of  any  part  of  the  building. — Id, 

9.  Id.— Id.-— Possession  ov  BtrBOLAB.s*  Tools.— There  was  not  error  In  the 
Court's  refusing  to  give  the  instruction  which  it  was  asked  to  give  in  re- 
gard to  the  weight  which  the  jury  might  attach  to  the  circumstance  of 
burglars'  tools  having  been  found  in  the  defendant's  possession  at  or 
about  the  time  of  the  alleged  commission  of  the  crime  with  which  he 
was  charged.  The  instruction  refused  did  not  accord  to  the  circumstance, 
when  considered  in  connection  with  the  other  circumstances  of  the  case, 
all  the  weight  to  which  it  was  entitled. — Id, 

BY-LAW,  construction  OF.    See  Corfo&atiom,  2. 

CALCULATION  OF  INTEEEST.    See  Taxes  Paid  bt  MobIoaokb,  Bi- 
oovEBY  or. 

CASES    distinguished,    CIOTiaSED,    LmilED,    EXPLAINED, 

OVERRULED.  OR  APPROVBa). 
Atherton  v.  Fowler,  96  U.  S.  615,  distinguished,  618. 
Baker  &  Hamilton,  In  re,  55  Cal.  302,  distinguished,  443. 
Burke  v.  Badlam,  57  Cal.  594,  approved,  73. 
California  Furniture  Co.  v.  Halsey,  54  Cal.  315,  distinguished,  443. 
EUioU  V.  Powell,  10  Watts,  453,  distinguished,  618. 
Freeman  v.  Campbell,  56  Cal.  639,  distinguished,  443. 
Glenn  v,  Arnold,  56  CaL  631,  distinguished,  443. 
Halleck  v.  Mixer,  16  Cal.  574,  distinguished,  6ia 
Harlan  v.  Harlan,  15  Pa.  St.  513,  distinguished,  618. 
Kimball  v,  Lohmas,  31  Cal.  159,  distinguished,  618. 
Mather  v.  Trinity  Church,  3  Serg.  &  R.  509;  S.  C,  8  Am.  Dec  66S»  ^u^ 

tinguished,  618. 
Meyer  v.  Kohlman,  8  Cal.  44,  distinguished,  443. 
People  V.  Backus,  5  CaL  277,  explained,  377. 
People  V.  Bamhart,  59  Cal.  381,  distinguished,  411. 
People  V.  Car  Soy,  57  CaL  102,  explained,  377. 
People  V.  Cronin,  34  Cal.  204,  approved,  518. 
People  V.  English,  52  Cal.  211,  distinguished,  523. 
People  V.  Fisher,  51  CaL  319,  distinguished,  523. 
People  V.  Flahave,  58  CnL  249,  distinguished,  304. 
People  V,  Lamb,  17  CaL  323,  criticised,  304. 
People  V,  O'Neil,  47  CaL  109,  limited,  479. 
People  V.  Simons,  60  Cal.  72,  criticised,  304. 
People  V.  Travis,  56  Cal.  254,  criticised,  304. 
People  V.  Williams,  6  CaL  206,  dirtdngnished,  377. 
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OASES   DISTINGUISHED,    CRITICISED,    LIMITED,    EXPLAINED, 
OVERRULED,  OR  APPROVED  (Continued). 
People  V.  Wreden,  59  Cal.  392,  explained  and  limited,  377. 
San  Jo86  Gas  Co.  v.  January,  57  Cal.  C14,  approved,  73. 
Watson  V.  VTbitln^,  23  Cal.  379,  explained,  377. 

Williams  v.  Townsend,  31  N.  Y.  411,  criticiBed  and  distinguished,  824. 
Wittenbrook  v,  Bellmer,  57  Cal.  12,  overruled,  658. 

CAUSE  OP  DEATH.    See  Mubdeb,  1. 

GERTIPICATB  OF  CLERK.    See  Appkal,  & 

CERTIFICATE  OF  PROTEST.    See  Notast's  CsBXinoAn  ov  Pboisst. 

CERTIORARL 

1.  Cs&TiosARi— APPBAL.—Wheii  an  appeal  may  )>e  taken  a  party  is  not 
entitled  to  a  writ  of  certiorari, — yeumutn  v.  Supenor  Court  qfSan  I^rcu^ 
CMCo,  545. 

2.  Ckbtiokasi  —  Fish  CoMMiaBiosxBs— Jxranoi's  CO0&T.  — -  Tayfor  ▼. 
Hughes,  2S. 

3.  Ckktio&asi  to  Board  of  Equalization — PsAcmci.— Application  for 
writ  of  certiorari  denied  on  the  ground  that  the  petition  did  not  show  a 
sufficient  reason  why  the  application  should  not  have  heen  made  to  the 
Superior  Court — Menzies  v.  Board  qf  Equalissaiion  of  the  Covmty  of  MonOy 
179, 

See  Frahghisb;  JumsDicnoN;  Mavdamub,  1,  2. 

CHALLENGE.    See  Jubob,  1-5. 

CHANGE  OF  CONCLUSIONS  OF  LAW  BEFORE  ENTRY  OF  JUDG- 
MENT. 
Change  ov  Conolusions  of  Law  befobs  Entbt  of  Judouent.— The  dec- 
laration of  the  general  conclusion  of  law  from  the  facts  found  is  the 
rendition  of  the  judgment  in  so  far  that  when  entered  the  judgment 
entered  may  relate  to  such  rendition  for  certain  purposes;  but  this  does 
not  make  the  conclusions  of  law  first  announced  final  and  beyond  the 
reach  of  the  Court  so  as  to  preclude  the  Court  from  changing  the  conclu- 
sions of  law  at  any  time  before  the  judgment  is  entered. — Condu  v.  Bar- 
ton,  1. 

CHANGE  OF  PLACE  OF  TRIAL. 

Changs  of  Place  of  TRiAii-~AcnoN—PBAcncE.— Action  commenced  in 
the  City  and  County  of  San  Francisco.  Joseph  H.  Cole  and  C^rge  N. 
Cole  were  united  as  defendants  with  Jewell  and  Showers.  The  com-^ 
plaint  alleged  that  Showers,  Jewell,  and  George  N.  Cole  formed  a  copart- 
nership; that  plaintiff  entered  into  an  agreement  with  said  partnership, 
etc. ;  that  as  a  condition  precedent  to  said  agreement  plaintiff  exacted 
from  each  and  every  member  of  the  firm  a  bond  in  the  sum  of  ten  thousand 
dollars,  conditioned  that  if  said  Showers,  Jewell,  and  Cole  should  from 
time  to  time,  as  the  same  should  become  due,  pay  all  dues,  etc.,  which 
onder  their  agreement  might  become  due  to  plaintiff^  or  in  default  thereoCt  . 
Cal.  Reps.  LXn-42  ^ 
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that  said  member  woald  pay  to  plaintiff  his  one-thii^  part  of  any  sach 
indebtednesSy  then  the  obligation  to  be  void;  otherwise,  etc.  Qeotge  N. 
Cole,  as  one  of  the  firm,  executed  such  a  bond  to  the  plaintiff,  ^th  Joseph 
H.  Cole  as  surety.  After  the  dissolution  of  the  copartnership,  and  settle- 
ment  of  the  afEain,  the  firm  was  indebted  to  the  plaintiff  in  the  som  of 
nine  thousand  seven  hundred  and  one  dollars  and  fifty-five  cents,  of  which 
.the  oompUdnt  alleged,  Joseph  H.  Cole  became  liable  to  pay  three  thousand 
two  hundred  and  thirty-three  dollars  and  eighty-five  cents;  that  since 
said  settlement  Showers  snd  Jewell  paid  to  plaintiff  six  thousand  two 
hundred  and  eight  dollars  and  thirty-four  cents,  leaving  unpaid  three 
thousand  one  hundred  and  ninety-three  doUara  and  twenty-one  cents. 
Prayer  therefor  against  the  four  defendants.  Showers  and  Jewell  de- 
jnurred.  The  other  defendants,  Joseph  H.  Cole  and  George  K.  Cole, 
also  demurred,  and  moved  a  change  of  the  place  of  trial,  which  was  de- 
nied August  30, 1878.  Afterwards  the  demurrer  of  the  defendants  Joseph 
H.  Cole  and  George  N.  Cole  was  overruled,  and  the  action  was  dismissed 
as  to  Showers  and  Jewell.  Subsequently  the  defendants  Joseph  H.  Cole 
and  George  N.  Cole  made  a  second  motion  for  change  of  the  place  of  trial, 
which  was  also  denied,  and  this  appeal  was  taken  by  them  from  the  order 
denyiag  their  second  motion.  Both  motions  by  them  were  made  upon  the 
ground  that  they  were  residents  of  the  County  of  San  Joaquin. 
Held:  1.  If  the  complaint  counted  alone  on  the  bond  executed  by  Joseph 
H.  and  George  N.  Cole,  there  was  no  cause  of  action  stated  against 
Jewell  or  Showers,  and  they  were  improperly  made  parties.  In  that 
view,  the  Coles  were  entitled  to  a  change  of  the  place  of  trial,  and  their 
motion  in  that  behalf,  made  in  1877,  and  denied  August  30,  1878,  ought 
to  have  been  granted,  notwithstanding  Jewell  and  Showers  then  re- 
mained parties  of  record.  From  the  order  made  refusing  a  change  of 
venue,  the  parties  aggrieved  were  entitled  to  appeal,  and  tiiat  was  their 
remedy. 

2.  If,  on  the  other  hand,  the  complaint  contained  a  cause  of  action 
against  Jewell  and  Showers,  the  order  made  August  30, 1878,  was  rightly 
made,  for  they  did  not  join  in  the  motion  for  a  change  of  the  place  of 
trial,  but  on  the  contrary,  filed  a  demurrer,  without  objection,  on  that 
ground.  If  there  was  a  cause  of  action  stated  against  them,  they  had  as 
much  right  to  have  it  tried  in  the  city  and  county  of  San  Frandsoo^ 
where  the  action  was  commenced,  as  their  co-defendants  had  to  have  it 
tried  in  the  county  of  their  residence. 

3.  In  either  event,  the  subsequent  dismiasal  of  the  action  as  to  Show* 
ers  and  Jewell  could  not  operate  to  confer  on  the  other  defendants  the 
right  to  demand  a  change  of  the  place  of  trial,  for  that  right  is  to  be 
determined  by  the  condition  of  things  existing  at  the  time  the  parties 
claiming  it  first  appeared  in  the  action. — Remington  Sewing  M<tehine  Co. 
V.  Cofe,  311. 

CHANGE  OF  POSSESSION.    See  Sale. 

CHABGE  OF  COURT.    See  MAuaous  Pbosecutiov,  2. 

CHARTER.    See  Corporations,  1. 
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cmr. 

Gnr— Towv.— The  word  ''city"  in  See.  19  of  Art.  zi  of  the  Constitation  in- 
cludes towns.— Peopfey.  Stqi^heM,  210. 

CLAIM,  PKBSENTATION  OF.    See  Fobblosubib,  4. 
CLERICAL  EBBOK.    See  Ajcindmknt  ov  Eboobd. 
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184  §1614 638 
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§  177 310 
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§  801 142 

§1073 379 
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CODE,  citations  OF  (Contmned). 

POLITICAL  00D<. 


I   17 116 

§  795 261 

§  879 665,567,  570 

§  996 568 

§1041 572,573^  574 

§3807 115 

§3608 115,117,  118 

§3617 115 

§3629  117 

§  3639,  Sabds.  1,  2,  8. 116 

§3640 117 

§  3650,  SubdB.  4,  10,  15. . . .  116 

§3652 116 

§3653 116 


§3654 116 

§3673 116 

§3679 117 

§3681 102 

§3716 645 

§4024 563 

§4027 563 

§4086 181 

§  4109 563,  560,  572,  573,  574 

§4111 563 

§4355 657 

§4370 657 

§4481 487 


CODE,  CONFUCT  IN  SECTIONS  OF.    See  Homestead,  4. 
CODE,  CONSTRUCTION  OF.   See  Homestead,  5;  Real  Estate  BROEZEy  4. 
COMMISSIONERS  OF  TRANSPORTATION.    See  Masdamus,  3. 
COMMISSIONS.    See  Real  Estate  Broker,  1. 

COMMITMENT^ 

Commitment— Settino  Aside  Iotobkatiok— People  ▼.  SmUk,  59  OaL  366^ 
affirmed  on  theae  points. — People  v.  Hope,  291. 

COMPLAINT.    See  Forcible  Entry  and  Detainer,  1. 

COMPLAINT,  AMENDMENT  OF.    See  Amendment  or  Complazn«, 

COMPLAINT,  SUFFICIENCT  OF.    See  Mechanics'  Lien  Law. 

CONFLICT  IN  EVIDENCE.    See  Findings,  4. 

CONFLICTING  AFFIDAyrTa    See  Jury,  2. 

CONSIDERATION. 

CoNSiDSRATioN. — In  drawing  instnimenta  of  any  kind  where  a  oonsideratioB 
IB  essential,  it  is  not  necessary,  nor  is  it  the  practioe,  to  repeat  the  con- 
sideration npon  the  insertion  of  every  several  pronuse  or  covenant 
Where  a  sufficient  oonsideratioD  is  expressed,  none  can  be  implied. 
Brichett  v.  BaAchdder^  624. 

CONSTITUTION  OF  CAUFORKIA,  CITATIONS  OF. 

1840. 

AptIV,§32 461  lArt.     ZIV,  §  15 188 

IV,§36 461 


Digitized  by  VjOOQIC 


CJONTRACT  AGAINST  PUBLIC  POLICfT. 


661 


CONSTITDnON  OP  CALIFORNIA,  CITATIONS  OF  (Continued). 


1879. 


Art.    I,§.  1 539 

I,§13 491 

I,§21 539 

IV.  §  25,  Subds.  1, 2,  3, 

....4,28,29.  405 

V,§   2 569 

V,|   8 566,  668 

V,§15 569 

V,§16 669 

V,§17 569 

VI.8    1 465 

VI,§   4 41 

VI,8   5 41 

VI,  §24 514 

XI.§   6 566 


Art        XI.  §   9.  .563,  666, 567»  570 

XI,§11 640,  541 

XI,  §18 642 

XI,  §19.. 108,  232, 234, 

236,  237 

XII,§   2 460 

XUI,§    1..108,  109,112, 

113,  114 

XIV,  §    1 232,233,  236 

XIV,  §   2 108,  233 

XVII.        138 

XX.§20 665 

XXII,  §10 567,  566 

XXIII,§10 665 


CONSTITUTION,  CONSTRUCTION  OF.    See  Fkanchke,  3,  11;  Muinc- 

IPALinES,  3. 

CONSTITUTIONAL  LAW.  See  Coe3Pobation8,  3-5;  CotTjrrr  Oftiobrs, 
Election  of;  Makdamus,  4;  Msdioal  Examinxbs;  Municipal- 
rrus,  1-3;  Police  Court;  Poucs  Judge;  Salast  of  Judge;  Watek 
Supply,  2. 

CONSTRUCTION.  See  Aorebhent,  Con8truction  op;  Constitution, 
CoNSTBUcnoN  of;  Mortgage,  1,  3;  Supervisors. 

CONTEMPT. 

Contempt— Fine— Imprisonvbnt.— Upon  a  judgment  imposing  a  fine  for 
contempt,  it  is  competent  for  the  Court  to  direct  that  the  party  stand 
committed  until  the  fine  be  paid. — Ex  parte  CriUenden,  534. 

CONTEST  OF  CLAIM.    See  Estates  of  Dbosased  Persons,  2.  3. 

CONTRACT.  See  Corpoiiations,  2;  County  Bond;  Married  Woman; 
Mechanics'  Lien  Law;  Municipal  Corporation;  Real  Estate 
Broker,  4. 

CONTRACT  AGAINST  PUBLIC  POLICY. 

1.  Contract  against  Public  Policy— CoNTRi&cr  by  Administratrix  or  by 
Heir  of  Deceased  Person  as  to  Commissions  of  Brokert-Adminis- 
TRATiON— Estates  of  Deceased  Persons.— The  defendant  Ann  Shep- 
pard,  as  administratrix  of  the  estate  of  her  deceased  hasband,  under  an 
order  of  the  Court,  sold  real  property  belonging  to  the  estate  for  the  sum 
of  $28,600,  and  reported  the  sale  to  Ihe  Court  for  confirmation.  Pending 
the  prooeedingsfor  confirmation,  the  administratrix  and  her  co-defendant, 
Jennie  Sheppard,  an  heir  of  deceased,  made  the  following  agreement  in 
writing :  '*  San  Francisco,  April  28, 1877.  We  hereby  agree  and  promise 
to  pay  Isidor  Danielwitz  all  the  money  in  excess  or  over  and  above  the  sum 
of  twenty-nine  thousand  and  five  hundred  dollars  ($20,600),  United  States 
gold  coin,  for  his  services  in  the  way  of  a  commission  for  obtaining  a 
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purchaoer  for  property  sold  on  the  sixteenth  day  of  April*  1877,  b^  order 
of  the  Probate  Court  of  the  City  and  County  of  San  sSrancisco,  belonging 
to  the  estate  of  John  B.  T.  M.  Sbeppard,  deceased.  Said  purchaser 
shall  pay  the  sum  of  f31,360  gold  coin  or  more;  said  sum  being  an  ad- 
vance of  ten  per  cent,  or  more,  as  provided  by  law  for  said  property  so 
sold;  the  essence  of  this  agreement  being  the  payment  to  said  Isidor 
Danielwitz  of  all  sum  or  sums  of  money  obtained  or  bid  for  such  property 
sold  as  hereinafter  described  in  excess  of  the  sum  of  $29,500,  gold  coin, 
irrespective  of  what  said  excess  may  be  as  the  payment  to  him,  said 
Danielwitz,  in  the  procuring  of  said  purchaser.  Said  property  is  de- 
scribed as  follows:  [Here  follows  the  description  of  the  property  described 
in  the  complaint.]  This  agreement  being  made  with  said  Danielwits  in 
good  faith,  and  which  we  promiBe  faithfully  to  carry  out  as  hereinbefore 
stated.  Ann  Sheppard,  Administratrix  of  the  estate  of  J.  B.  T.  M.  Shep- 
pard,  deceased.  Jennie  Sheppard,  Heir.  Witnessed  by  R.  B.  Turner." 
Afterwards,  to  wit,  on  the  thirtieth  of  April,  1877,  the  plaintiff  procured 
one  Corcoran  to  bid,  in  writing,  for  the  property,  the  sum  of  $31 ,500.  On 
the  same  day  one  McLaren  put  in  an  advance  bid  of  $34,500,  and  on  the 
first  of  May  following,  Corcoran  bid  the  sum  of  $37,000,  for  which  last- 
named  sum  the  property  was  sold  and  confirmed  to  him;  and  he  there- 
upon paid  to  the  estate  that  sum  and  received  the  administratrix's  deed. 
The  action  was  brought  against  the  defendants,  '*  as  heirs  of  the  estate,'* 
to  recover  the  differwce  between  $29,500  and  $37,500. 
HM:  Even  if  the  agreement  be  treated  as  the  individual  contract  of  Ann 
and  Jennie  Sheppard,  it  is  contrary  to  the  provisions  of  statute,  against 
the  policy  of  the  law,  and  is  invalid. — Danielwitz  v.  Sheppard^  3?9. 

2.  COKT&AOT  AQAINST  PUBIJC  PoUCY—ADMIKISTaATION— ESTATES  07  DE- 
CEASED Pkbsons. — On  the  authority  of  DamehoUz  v.  Sheppard^  number 
7,884,  opinion  filed  December  IS^  1882,  ante,  339,  judgment  iiBversed« 
Id.,  342. 

CONTRACT  FOR  SUPPLY  OF  GA9«    See  Muvicipal  Cobpo&atiok. 

CONTRIBUTORY  NEGLIGENCE.    See  NaauoENOE,  3. 

CONVERSION. 

CoNVEBsioN  OF  MiNiNO  Stogk  bt  Pledoeb.— Upon  the  main  issue  in  the 
case,  the  Court  charged  the  juiy  as  follows:  "If  you  find  that  Hayward 
had  sold  the  690  shares  before  the  execution  of  the  power;  that,  you  re- 
member, was  July  13th;  and  had  been  ready,  able,  and  willing  to  transfer 
to  Rogers  an  equivalent  number  of  similar  shares  in  the  same  company  by 
a  proper  and  valid  certificate,  then  and  in  that  case  it  was  not  material 
that  these  facts  should  be  imparted  to  Rogers  at  the  time  he  executed 
the  power  of  attorney,  and  the  power  was  a  valid  and  binding  one.  It 
was  not  material  to  tell  him  that,  for  the  reason  that  that  was  a  thing  that 
Hayward  had  a  right  to  do  anyway,  and  the  law  says,  that  he  was  selling 
his  own  stock,  and  not  Rogers*  stock,  provided  he  was  all  the  tune  able, 
ready,  and  willing  to  respond  to  Rogers,  in  case  he  should  come  and 
demand  his  stock.    And  if  you  find  that  Hayward  had  sold  the  identical 
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CONVEBSION  (ContiDiied). 

690  shares,  and  that  he  was  not  at  the  time  of  such  sales  able,  "willing, 
and  ready  to  deliver  to  Rogers  a  similar  nnmber  of  shares,  then  and  in 
that  case  the  suppression  of  those  facta  operated  as  a  fraud  upon  Bogers 
and  destroyed  the  force  and  effect  of  the  power  of  attorney,  there  being 
nothing  for  the  power  to  operate  upon." 
Beld:  This  was  a  correct  and  sufficiently  clear  exposition  of  the  law  applic- 
able to  that  issue,  and  it  obviated  the  necessity  of  the  Court's  giving  any 
other  or  further  instructions  upon  it.  Therefore  the  refusal  of  the  Court 
to  give  the  instructions  asked  on  the  points  covered  by  the  instruction 
given  is  not  a  sufficient  ground  for  reversing  the  judgment. — Hayvxard  v. 
Rogers^  349. 

CONVETAl^CE  IN  FRAUD  OF  CREDITORS.    See  New  Tbial,  3. 

CORPORATIONS. 

1.  Chaxtbk  of  CoBFOKATiONS.-^In  thiinState,  the  charter  is  the  statute  or 
statute^  granting  and  defining  the  powers  of  the  corporation,  under  which 
it  is  constituted  and  exists,  together  with  the  instruments  required  to  be 
executed  by  the  provisions  of  such  statute  or  statutes.  These  are  some- 
times called  the  constating  instruments.  Such  franchises  are  legs!  es- 
tates, not  mere  naked  powers,  and  are  powers  coupled  with  an  interest, 
which  vest  in  the  corporation  by  virtue  of  its  charter  or  constating 
instraments. —£>prif^  VaUey  Water  Wwhs  v.  SchoUter,  73. 

2.  CoNSTBucnoN  OF  By-  law  of  Cokpobation— Contract — Penalty— For- 
FEiTUBE  —  MoBTOAQX — FoBBCLOSCRS. — ^Actiou  to  foreclose  mortgage, 
etc  The  defendants,  S.  and  wife,  owners  of  stock  in  the  plaintiff  cor- 
poration, a  building  and  loan  association,  borrowed  money  from  the 
plaintiff,  and  executed  their  promissory  notes  to  it.  To  secure  the  pay- 
ment of  the  notes,  they  mortgaged  certain  real  estate,  and  Iiypothecated 
their  stock  to  the  plaintiff.  The  ninth  by-law  of  the  plaintiff  is  as  fol- 
lows: '*  Every  stockholder  for  every  share  of  stock  shall  pay  to  the  Sec- 
retary, on  the  second  Wednesday  in  every  month,  the  sum  of  one  dollar 
in  gold. "  The  eleventh  by-law  of  the  plaintiff  is  in  the  following  words: 
« Any  stockholder  failing  to  pay  his  or  her  monthly  installments  or  in- 
terest shall  pay  a  fine  of  ten  per  cent,  per  month  upon  the  amount  of 
the  indebtedness.  This  fine  shall  be  charged  by  the  Secretary,  and  col- 
lected with  the  delinquent's  monthly  dues;  and  in  case  any  stockholder 
shall  neglect  or  refuse  to  pay  the  monthly  dues  or  fines  for  the  space  of 
six  months,  the  Secretary  shall  tender  to  the  delinquent  the  anwunt 
actually  paid  in,  deducting  all  fines  and  forfeitures  that  may  be  charged 
against  him  or  her,  and  from  that  time  he  or  she  shall  cease  to  be  a  mem- 
ber of  the  association." 

Held:  1.  By-law  xl  in  no  way  affects  or  changes  the  terms  of  any  con- 
tract of  loan  between  the  association  and  a  stockholder;  2.  The  word 
"interest'*  in  by-law  xL  does  not  refer  to  interest  due  upon  any 
loan  from  the  corporation  to  a  stockholder;  3.  Penalties  and  forfeitures 
are  not  to  be  favored,  but  must  be  created  by  unambiguous  language.  — 
Occidental  Building  and  Loan  AsaodcUion  v.  SuUivcm,  394. 
3L  CoiTBTiTimoN  OF1879  ASTO Liability  ofStockholdbbs.— Neither  Section 
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CORPORATIONS  (Continued). 

2  nor  Section  3  of  Article  xii.  of  the  Conttitation  of  1879,  relating  to  the 
liability  of  stockholders  in  corporations,  has  any  application  to  this  caae, 
because  the  liability  of  the  stockholders  accrued  prior  to  the  adoption  of 
that  Constitution. — Harmon  v.  Pa^«,  448. 

4.  Id.— Constitution  op  1863. —But  Sections  32  and  36  of  Article  iv.  of  the 
Constitution  of  1863  are  substantially  the  same  as  Sections  2  and  3  of 
Article  xii.  of  the  Constitution  of  1879. — Id, 

6.  Concurrent  Remedies  of  Creditor  of  Such  Corporation.  —None  of  the 
provisions  of  either  Sections  32  or  36  of  Article  iv.  of  the  Constitution  of 
1863,  or  of  Section  322  of  the  Civil  Code  of  this  State,  ousts  a  Court  of 
equity  of  its  jurisdiction  to  compel  the  stockholders  of  such  corporations, 
under  those  circumstances,  to  pay  in,  for  the  benefit  of  creditors,  the 
amount  of  the  capital  stock  so  contracted  for  by  them.  The  two  reme- 
dies of  the  creditor  are  concurrent — in  the  one  case  it  is  constitutional  or 
statutory,  in  the  other  equitable. — Id. 

6.  Good -WILL  No  Element  of  Value  of  STOck.— Qood-will  does  not  enter 
into  or  form  an  element  in  the  value  of  the  shares  of  stock  in  a  trading 
corporation.  ^Spting  Valley  W,  W,  v.  Schotder^  74. 
See  Eminent  Domain,  2;  Equity;  Franchise;  Municipal  Cobjpoba- 
TiONs;  Swamp  Land  District,  1. 

COUNTY,  ACnON  AGAINST. 

Action  against  County— Liabilttt  of  Supervisors.— The  complaint  al- 
leged a  failure  of  the  Board  of  Supervisors  to  issue  certain  bonds  to  the 
plaintiff  at  the  times  the  same  should  have  been  issued,  and  that  the 
plaintiff  had  suffered  damage  thereby. 
HM:  The  facts  alleged  would  not  justify  a  judgment  against  the  ooanty. 
For  a  neglect  or  a  refusal  to  perform  a  duty  imposed  on  him  by  law,  a 
Supervisor  is  by  Section  4086,  Political  Code,  made  personally  liable.— 
Santa  Cruz  Railroad  Co,  v.  CowUy  qfSaiUa  Clara,  180. 

COUNTY  BOARD  OF  EQUALIZATION.    See  Franchisb. 

COUNTY  BOND. 

County  Bond— Mandamus^Neootiablb  Instrument— Statute— Boajud 
OF  Supervisors— Contract. — Santa  Cruz  Bailroad  Co,  v.  Board  qf  Su* 
perviwrs  of  the  County  qfSafUa  Cruz,  239. 

COUNTY  OFFICERS,  ELECTION  OF. 

Election  of  County  Officers— Constitutional  Law.— Application  for 
writ  of  mandamus  to  compel  the  Board  of  Supervisors  of  Yolo  County 
to  take  steps  preparatory  to  the  holding  of  an  election  on  the  first  Wednes- 
day  of  September,  1881,  for  certain  county  officers.  Application  denied. 
(McKiNSTRY  and  Ross,  JJ.,  dissented;  Morrison,  C.  J.,  expressing  no 
opinion.) — Treadwell  v.  Stqfervisora  qf  Yolo  County,  663. 

COUNTY  WARRANT. 

County  Warrant— Dupont  Street  Commission.— Action  brought  under 
the  fifteenth  section  of  the  Act  to  authorize  the  widening  of  Dupo&t 
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Street  in  the  City  and  County  of  San  FraneiMo  (Statntes  1875-6^  p.  433). 
Honter,  one  of  the  defendants,  was  the  owner  of  a  lot  of  land,  and  plaint- 
i£b  had  a  leasehold  interest  therein.  The  Dapont  Street  Commissioners 
assessed  the  damages  to  the  lot  at  ten  thoossnd  nine  hundred  and  thirty- 
two  dollars  in  favor  of  Hunter,  "  and  to  all  owners  and  claimants,  known 
and  unknown."  A  warrant  (No.  92)  was  drawn  on  the  Dupont  Street 
Fund  in  favor  of  Hunter  for  the  ten  thousand  nine  hundred  and  thirty- 
two  dollars,  and  was  by  him  indorsed  to  one  Tibbey,  who  was  Secretary 
of  the  Board  of  CommissionerB.  Afterwards,  the  Board,  ascertaining  that 
there  was  a  lease  of  the  lot,  and  a  doubt  or  dispute  about  the  value 
thereof  and  of  the  damages,  drew  another  warrant  (No.  114),  the  one  in 
controversy,  payable  out  of  the  same  fund  and  for  the  same  amount^  and 
deposited  it  with  the  defendant  Reynolds,  as  County  Clerk,  and  notified 
the  defendant  Hubert,  as  Treasurer  of  the  City  and  County,  of  the  draw- 
ing and  depositing  thereof,  and  of  the  description  of  the  lot  of  land 
covered  by  warrant  114.  Afterwards,  Hubert,  through  a  deputy,  paid 
in  full  to  Tibbey  warrant  No.  92.  The  Court  below  held  the  payment 
was  to  Hunter,  received  by  his  authorized  agent,  and  was  in  full  satis- 
faction of  the  award  and  of  warrant  No.  114,  and  denied  relief  as 
against  the  defendants  Hubert,  Treasurer,  and  Reynolds,  County  Clerk. 
In  this  Court,  Held:  If  the  finding,  that  warrant  No.  92  was  de- 
livered to  and  left  with  Tibbey  by  defendant  Hunter,  *'with  power 
and  authority  from  said  Hunter  to  deliver  the  same  to  defendant  Hu- 
bert, Treasurer,  and  collect  and  receive  from  him  the  amount  ex- 
pressed therein,"  means  that  there  was  an  actual  agreement  between 
Hunter  and  Tibbey,  to  the  effect  that  the  latter  should  collect  the  war- 
rant, either  for  himself  or  Hunter,  the  evidence  does  not  support  the 
finding.  The  evidence  clearly  shows  that  the  warrant  was  to  be  left  with 
Tibbey,  "  to  be  placed  in  the  hands  of  the  County  Clerk"  until  such  time 
as  the  dispute  between  Hunter  and  the  pUuntifh  should  be  determined. 
FrktY.  Hubert,  9. 

CREDIBILITY  OF  DEFENDANT  AS  WITNESS.    See  Evidence,  1. 

CREDITORS. 

L  Crsditob  Nxbd  not  Nxcessault  bb  a  Judgment  Cbeditob.— Under 
the  Insolvency  Act  of  May  4,  1852,  it  was  not  required  that  a  creditor 
should  be  a  judgment  creditor,  in  order  to  give  him  a  status  in  court  to 
oppose  the  application  of  an  insolvent  tdt  a  discharge. — Davenport  v.  His 
Creditors^  29. 
2.  Opposition  by  Creditor  to  Dischabob  of  Insolvent.— The  setting  aside 
by  the  Court  in  which  it  was  rendered  of  a  judgment  recovered  by 
Van  W.  against  D.,  on  the  ground  that  no  notice  was  given  to  D.'s 
attorneys,  does  not  prevent  Van  W.  from  opposing,  as  a  creditor  under 
the  Insolvency  Act  of  May  4,  1852,  the  application  of  D.,  under  that 
Act,  for  a  discharge,  when  the  opposition  filed  by  Van  W.  and  the  sched- 
ules filed  by  D.  in  the  insolvency  proceedings  show  that  he  is  a  creditor 
of  D.;  and  it  is  error  for  the  court,  on  motion,  in  the  insolvency  proceed- 
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lag,  to  diBmiaa  the  opposition  of  Van  W.  on  the  gnMmd  that  he  has  no 
status  in  Court  on  which  to  make  mobopposttion. — Id, 
See  CoBPOBATiONS,  5. 

CRIMINAL  COMPLAINT. 

GtaaaNAL  Complaint.— The  petitioner  was  oonTicted  under  Section  415  of 
the  Penal  Code,  upon  a  complaint  charging  that  at  a  time  and  place  spe- 
cified '*the  said  T.  K.  Foley  •  •  •  cQ^  use  vulgar  and  indecent 
language  within  the  hearing  of  children,  in  a  loud  and  boisterous  mannur, 
wilUuUy  and  unlawfully,  all  of  which  is  contrary  to  the  form  of  the  stat- 
ute," etc ;  and  upon  an  application  for  a  discharge  upon  habeas  corpus^ 
it  was  xLcged  that  the  judgment  was  void,  because  the  language  alleged 
to  be  profane  and  obscene  was  not  recited  in  the  complaint,  and  also 
that  the  o&nse  which  the  complaint  attempts  to  charge  can  only  be 
committed  on  the  public  streets  of  an  "unincorporated  town."  HM: 
That  neither  objection  was  tenable.^JEbe|)ar<e  F<^,  608. 

CRIMINAL  PRACTICE. 

Change  of  Attobnbts  in  Criminal  Casks— >ApfbaZi.— Sections  284  and 

285,  Code  of  Civil  Procedure,  have  no  application  to  criminal  oases; 

a  notice  of  appeal  may  be  signed  by  any  attorney  of  the  Court  authorised 

by  the  defendant. — Ex  parte  ClarJse,  490. 

See  Assault,  rrc.;  Bcrolasy;  Commitmient;  Embezzlkmxnt;  Hom- 

icn>B;  JuBOB;  Labcknt;  Mubdsb. 

CROP.    See  Homestead,  8;  Pebsonal  Pbopebtz,  Aohon  to  Reootkb, 
1,  2,  3. 

CROSS-COMPLAINT. 

CBOSSH?OMPLAiNT-~FiNDiNos.-^In  an  action  by  plaintifEB  for  money  lent  de» 
fendants  jointly,  the  defendants,  by  way  of  cross-complaint,  alleged  that 
one  of  the  plaintiffs  obtained  by  undue  influence  from  one  of  the  defend- 
ants an  instrument  in  writing,  for  the  payment  of  certain  moneys,  which 
the  defendants  asked  to  have  adjudged  void;  but  it  did  not  appear  from 
the  complaint  that  the  plaintiffs  sought  to  recover  upon  the  instrument 
referred  to  in  the  cross-complaint,  nor  was  there  anything  in  the  record 
to  show  that  the  instrument  was  introduced  in  evidence. 
Held :  It  does  not  appear  that  the  allegations  of  the  cross-complaint  with 
respect  to  said  instrument  were  at  all  relevant  td  the  case,  and  therefore 
no  answer  was  required,  and  there  being  no  issue  upon  it,  no  findings 
were  necessary. — Boyon  v.  OuUlde,  596. 

CROSS-EXAMINATION  OF  WITNESS.    See  Winrsas,  Cfioas-EXAMiKA- 


CRUELTY.    See  Divobcb. 

CUMULATIVE  EVIDENCE.    See  Eyidbncb,  9. 

CURATIVE  ACT.    See  Tide  Lands,  Title  to. 
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DAMAGES.    See  Afpbal,  4;  Ejbctmxkt,  1;  EzcBSsnrs  Daicaoi8»  Bitli  of; 
Fbivolovs  Afpbal;  Vbbdict,  2,  3. 

DEBT.    See  Mandamus^  4, 5. 

DBCLABATIOH  OF  DECEASED.    See  Homioidb,  9. 

DBCBEE,  EFFECT  OF.    See  PABnss. 

DEED.    See  Minino  Clazbcis  Bxsxryatiqn  nr. 

DEFAULT.    See  Forxclobubi,  1;  JrDomarr  Settinq  Asids  on  Osotm> 
ov  SuKPBisB,  XTO.;  Mandamus,  3;  Mobtgaox,  4,  5. 

DEFECTIVE  FINDINGS.    See  Findings,  5. 

DEFENSES  TO  ACTION  ON  NOTE.    See  Suiumr,  Dischabox  or,  1. 

DjcriMXTlONS.    See  AaBJJWS  to  Commit  Mvbdxb,  2;  Dsbt;  Fkanobxsi; 
Hobsb;  Insanitt;  Lasoxnt;  Mathem;  Municipal  OmcxB;  Muk- 

DXB  IN  THX  FlRJST  DsOBEX;  PUBUO  USE;  SATISrACTOBT  PBOOF. 

DEUVEBY  AND  CHANGE  OF  POSSESSION.    See  Sale. 

DEUVEBY  OF  NOTE. 

Deliyebt  of  Note— Escbow.— The  delivery  of  an  instnunent  in  escrow  dar- 
ing the  life-time  of  a  party  becomes  absolute  npon  the  happening  of  the 
condition  after  his  death. — Bodwich  t.  McEvoy,  490. 
See  Pbomissobt  Note. 

DEMUBBEB.    See  Limitations,  Statute  of,  1. 

DEPOSITION  BEFOBE  COMMmiNG  MAGISTBATK    See  Embezzle- 
ment, 4. 

DESCBIPTION  OF  PBOPEBTY.    See  Beplevin. 

DISCHABGB  IN  INSOLVENCY.    See  Insolvency,  1. 

DISCHABGE  OF  SUBBTY.    See  Suxett,  Disgbaboe  of. 

DISCBETION  OF  COUBT.    See  Amendment  of  Complaint. 

DISMISSAL  OF  APPEAL.    See  Appeal,  d»  4,  5;  Sebyice  of  Notice  bt 
Mail. 

DIVOBCE. 

L  DivoBCE— CBUELTT.-^The  only  fact  of  alleged  cmelty  expressly  foond  is, 
that  defendant  deserted  her  hnsband  and  children,  and  went  to  Ger- 
many, for  the  purpose  of  perfecting  herself  in  the  art  of  painting,  and 
was  abroad  about  three  months. 
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DIVORCE  (Contiiiaed). 
Held:  Thia  act  did  not,  of  itself,  constitute  such  craeltyas  entitled  the 
plaintiff  to  a  divorce. — Smith  v.  Smith,  466. 
2.  Id.-^Id.— -Finding.— The  finding  <<that  the  repeated  acts  of  cruelty,  as 
established  by  the  evidence,  upon  the  part  of  said  defendant  towards 
her  said  husband  and  children  daring  the  last  several  years,  have  inflicted 
upon  the  plaintiff  grievous  mental  snffBring,**  is  but  a  conclusion  of  law, 
and  does  not  find  any  fact  in  issue  in  the  case. — Id, 
See  Habitual  Intemfsbauck. 

IX)UBLE-TENEMENT  HOUSE.    See  Hombstxad,  10. 

DUPONT  STREET  COMMISSION.    See  Countt  Wabraht. 

DUTY  OF  LEGISLATURE.    See  Lboiblatube. 

EJECTMENT. 

1.  EncTifXNi^— Damaois— FiNDiNoa— EsTOPPSL  BT  Judgment.— The  com- 
plaint being  in  ejectment,  with  an  averment  of  damages,  the  Court  be- 
low failed  to  find  expressly  upon  the  issue  created  by  the  denial  of  that 
averment ;  but  no  judgment  was  rendered  for  damages. 

Held:  The  defendant  can  not  complain  of  omission  which  did  them  no  in 
jury.  The  judgment  will  bar  any  further  action  to  recover  the  same 
damages.— i^e^cAer  C<m.  O,  M,  Co,  v.  D^errcui,  160. 

2.  Action  of  Ejectment.— Defendant  formerly  owned  the  premises,  and  to 
secure  an  indebtedness,  executed  a  deed  of  trust,  in  which  it  was  pro- 
vided that,  in  default  of  payment  and  in  the  event  of  a  sale,  the  recitals 
in  any  deed  executed  by  the  trustees  should  be  conclusive  evidence  of 
such  default,  of  the  application  of  the  creditor  for  the  sale  of  the  prop- 
erty, and  of  the  publication  of  the  notice  of  sale. 

Held:  In  the  absence  of  fraud,  the  defendant  is  concluded  by  the  recitals 
in  a  deed  which  was  executed  by  the  trustees. — Carey  v.  Brown,  373. 

3.  Id.— Innocent  Pubchaseb  at  Tku8tee*8  Sale.— One  of  the  trustees  be- 
came the  owner,  by  assignment,  of  the  note,  the  payment  of  which  the 
deed  of  trust  was  given  to  secure,  but  the  purchaser  at  the  sale  had  no 
notice  of  this,  and  believed  that  the  sale  was  r^ularly  made  for  the  ben- 
efit of  the  payee  of  the  note. 

Held:  The  purchaser's  title  to  the  property  was  not  affected  by  the  fact 
that  one  of  the  trustees  had  purchased  the  note. — Id, 
See  Fraud. 

ELECTION. 

Election- Estoppel— Tbust- Equitt.— The  amended  complaint  showed  in 
substance,  that  in  1873  plaintiff  recovered  a  judgment  against  the  defend- 
ant, James  Kelly,  which  judgment  established  a  trust  in  favor  of  the 
plaintiff  as  to  certain  money  deposited  in  1865  by  plaintiff  with  defend- 
ant, James  Kelly,  repayable  on  demand;  that  demand  was  made  in  1872, 
and  defendant  refused  to  pay,  etc.;  that  the  money  was  invested  as  part 
payment  in  the  purchase  by  Kelly  of  a  lot  of  land  in  his  own  name,  and 
upon  which  a  declaration  of  homestead  was  subsequently  made  by  him. 
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BLECnON  (Omtiniied). 

And  the  prayer  of  the  amended  complaint  "waa,  that  it  be  adjudged  that 
K.  held  BQch  portion  of  the  lot  in  trust  for  plaintiff  as  the  tmat  money 
bears  to  the  whole  purchase  price  of  the  lot,  etc.  The  allegation  with 
reference  to  the  investment  of  the  trust  moneys  by  Eclly  in  the  lot  of 
land,  is:  That  whilst  said  trust  money  has  been  so  as  aforesaid  in  the 
hands  of  the  said  James  Kelly,  he,  the  said  James  Kelly,  has  inyested 
the  same  and  its  proceeds,  etc.  • 

HM :  For  aught  that  appears,  the  investment  was  made  with  fall  know!* 
edge  on  the  part  of  the  plaintiff  before  the  action  was  brought  to  recover 
the  amount  deposited,  with  interest,  which  resulted  in  the  judgment  in 
the  action  at  law,  and  since  facts  are  alleged  showing  that  the  plaintiff 
had  complete  information  respecting  the  amount  and  condition  of  the 
trust  fund,  he  must  be  held  to  have  elected  his  remedy  at  law,  and  es- 
topped from  pursuing  in  equity  the  fund  into  the  homestead. — Htudy  v. 
KeUy,  155. 
See  CouNTT  Qfiicxrs;  Police  Judge. 

1.  EMBBZzLEiCBifT-^LABCiBKT— DEmnnoN— BAiuiEinr.— The  defendant 
was  charged  and  convicted  of  embezzlement  of  a  horse,  hired  to  him  by  an- 
other. Upon  appeal  it  was  claimed  that  the  conviction  was  erroneous, 
because  the  offense  committed,  if  any,  was  larceny,  not  embezzlement. 

HM :  When  the  act  of  taking  co-exists  with  a  fel9nious  intent  to  deprive 
the  owner  of  his  property,  the  offense  is  complete.  Hence,  if  at  the 
time  of  receiving  the  horse  from  its  owner  the  defendant  had  the  fraud- 
ulent intent  to  take  it  and  convert  it  to  his  own  use  and  to  deprive  the 
owner  of  it,  and  did  in  fact  obtain  the  possession  for  that  purpose,  he 
would  have  been  guilty  of  larceny,  because  a  fraudulent  receipted  the 
property  of  another  amounts,  in  law,  to  a  taking  without  his  consent; 
but  in  this  case  there  was  no  charge  against  the  defendant,  and  no  proof 
that  the  original  taking  Was  felonious;  and  the  offense,  therefore,  consti- 
tuted embealement,  and  not  larceny. — People  v.  Salorte,  139. 

2.  Id. — ^Id.'Mi8I>bkbano&—-Fsloet— Value  ov  Propebtt.— Under  Sec- 
tion 514,  Penal  Code,  the  embezzlement  of  a  horse  or  other  of  the  animals 
specified  in  Section  487,  Subdivision  3,  of  that  Code,  is  felony,  without 
regard  to  the  value  of  the  property. — Id. 

8.  Id.->Id. — ^Vbkue— tRRELEYANT  INSTRUCTION.— The  defendant  asked  the 
Conrt  to  instruct  the  jury,  that  if  the  defendant,  at  the  time  of  receiv- 
ing the  horae  from  its  owner  in  the  County  of  San  Benito,  intended  to 
feloniously  steal,  convert,  or  appropriate  it,  they  should  acquit;  and  also 
the  following  instruction:  '*If  you  believe,  from  the  evidence,  that  the 
horse  was  given  into  the  hands  of  the  defendant  by  the  complaining  wit- 
ness in  the  County  of  San  Benito,  and  that  it  was  afterwards  taken  by 
defendant  into  the  counties  of  Merced,  Fresno,  or  any  other  county  than 
the  County  of  San  Benito,  and  by  him  in  such  county  lost  or  converted 
to  his  own  use,  yon  can  not  convict;"  and  the  Court  refused  to  grant  the 
first  instruction,  and  qualified  the  second  instruction  by  adding:  "Un- 
less you  also  find  that  defendant,  at  the  time  of  receiving  the  horse,  in« 
tended  to  feloniously  appropriate  it  to  his  own  use." 
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EMBEZZLEMENT  (Continued). 

HM:  The  first  of  these  instnictions  was  properly  refused,  because  there 
was  no  evidence  tending  to  show  an  appropriation  by  the  defendant  at 
the  time  of  receiving  the  horse. 

The  second  instmction  as  originally  presented  was  not  correct,  because 
the  fact  that  the  horse  might  have  been  taken  by  defendant  and  feloni- 
onsiy  converted  to  his  own  use  in  any  one  of  th6  counties  specified  in  the 
instmction,  within  five  hundred  yards  of  the  county  of  San  Benito,  was 
ignored. 

In  modifying  it,  the  Court,  by  its  words  of  qualification,  must  have 
referred  either  to  the  appropriation  of  the  horse  within  the  five  hundred 
jrards  belt  between  the  County^of  San  Benito  and  any  of  the  outside 
counties,  or  to  the  original  taking  in  the  County  of  San  Benito.  If  to 
the  former,  the  instruction  as  qualified  was  not  erroneous.  If  to*  the 
latter,  it  was,  like  the  preceding  instruction  which  the  Court  refused  to 
give,  inapplicable  to  the  evidence  in  the  case;  and  for  that  reason,  even 
if  erroneous,  not  calculated  to  mislead  the  jury. — /<2.,  140. 
4.  Id. — Ii>.<— Id.— Deposition  before  Committino  Maoistbate— Objec- 
tion.— ^The  District  Attorney  having  offered  to  prove  statements  of  the 
defendant  when  testifying  as  a  witness  in  his  own  behalf,  at  his  prelimi- 
nary examination  before  the  examining  magistrate,  the  d^endant  ob- 
jected on  the  ground  that  the  deposition  had  been  reduced  to  writing 
And  that  it  was  the  beet  evidence;  and  thereupon  the  deposition  was 
produced  and  read  in  evidence  without  objection. 

HM  :  An  objection  to  the  admission  of  evidence  can  not  be  made  in  this 
Court  for  the  first  time.  It  is  a  general  principle  running  through  all 
the  cases,  that  a  party  must  object  at  the  time  the  act  is  done  or  ruling 
made  by  the  Court.  If  he  does  not»  he  will  not  be  heard  afterwards  to  * 
dtmplain. — Id, 
0w  Id.— Impeachment  of  Witness— Immatbbxal  Erbor.— A  question  was 
asked  the  defendant,  for  the  purpose  of  impeachment,  as  to  a  declara- 
tion previously  made  by  him;  but  neither  time,  nor  place,  nor  person 
present  was  indicated  by  the  question. 

HM:  The  objection  to  the  question  was  properly  sustained,  and,  even 
if  the  ruling  was  erroneous,  it  was  error  without  injury,  because  the 
witness  did  subsequently  answer  a  like  question  without  objection. — Id, 

EMINENT  DOMAIN. 

1.  Eminent  Domain— Pdblic  Use— Definition.— The  supplying  of  the  in 
habituits  of  a  town  with  pure  fresh  water  is  one  of  the  **  public  uses** 
in  behalf  of  which  the  Legislature  has  declared  the  right  of  eminent  do- 
main may  be  exercised. — St,  Helena  Waier  Company  v.  Ibrhes,  182. 

2.  Id. — Id. — Id. — Corporation. — A  corporation  organized  under  the  laws 
this  State,  for  the  purpose  of  supplying  the  inhabitants  of  a  town  with 
fresh  water,  is  authorized  to  exercise  the  right  of  eminent  domain  in  be- 
half of  such  use. — Id. 

3.  Id.— Id. — ^Id.— Stream  of  Water.- Under  the  laws  of  this  State,  the 
right  of  a  private  individual  to  enjoy  the  flow  of  water  in  its  natural  chaa* 
nel,  upon  or  along  his  land,  can  be  condemned  for  public  use. — Id, 
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EQUITY. 

LiABZLiTT  IN  Equitt  OF  Stockholdxr  «o  Cbxditob,  ot  ak  Insolvimt  Coir- 
MXBCiAL  Corporation. — ^A  court  of  equity  will,  for  the  benefit  of  a 
creditor  of  an  insolTont  commercial  corporation,  compel  a  stockholder  m 
each  corporation  to  pay  in  the  amount  of  capital  stock  which  he  has  con- 
tracted with  the  corporation  to  take. — Samum  v.  Paffe,  44& 
See  Elbction;  Injunction;  Kzw  Trial,  3;  Parties.  • 

ERROB.    See  Immaterial  Amxnbment. 

EREOE  WITHOUT  INJURY. 

Error  without  Injury. — Though  the  Court  below  may  have  erred  in  de* 
nying  a  motion  to  strike  out  part  of  a  pleading  as  irrelevant,  immaterial, 
and  redundant,  still,  if  the  facts  alleged  be  proved  in  the  case  without 
objection,  or  if  they  be  inseparably  connected  with  the  evidence,  Held: 
Error  without  injury.— ITitMii  v.  SmUhem  Pacific  If,  B.  Co.,  164. 

ESCROW.    See  Dxuvxrt  or  Norx. 

I^TATES  OF  DECEASED  PERSONS. 

1.  Estate  or  Deceased  Persons— Afpbalablb  Order. — An  order  of  the 
Superior  Court  setting  aside  a  decree  of  settlement  of  the  final  account  of 
an  executor  and  vacating  a  decree  of  distribution  is  not  an  appealable 
order.—^^tote  of  Dean,  613. 

2.  Estates  of  Deceased  Persons-^Contest  or  Claim — Settlement  of 
Final  Account— Apfugation  to  Supreme  Court  to  pRdVE  Bill  ot 
Exceptions. — An  allowed  claim  may  be  contested  at  the  settlement  of  the 
final  account  of  the  administrator,  if  such  claim  has  not  already  been  passed 
upon,  and  a  party  contesting  such  claim  is  entitled  to  an  exoejilion  to 
any  adverse  ruling  of  the  Court,  and  in  case  of  the  refusal  of  the  Court  to 
allow  the  exception,  may  apply  to  the  Supreme  Court  under  §662,  C.  C. 
P.,  to  prove  the  same.— ^Wote  qfHiU,  186. 

S.  Burden  ot  Proot  on  Contest  ot  Claim  Allowed  against  Estate- 
Estates  OT  Deceased  Persons— Contbst'ot  Claim— Account  ot  Execu- 
tor OR  Administrator— Burden  ot  Proot— Evidence. — Under  Section 
1497,  C.  C.  P.,  a  claim  which  has  been  duly  allowed;  approved,  and 
filed  against  the  estate  of  a  decedent  is  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administration,  and  in 
the  event  thereafter  of  a  contest  as  to  such  claim  arising  in  the  course  of 
administration,  the  burden  of  proof  is  on  the  contestant  of  such  claim. — 
EiUxte  <if  Lo9he,  413, 
See  Contract  aoainst  Public  Polict;  Foreclosure,  4. 

ESTATES  OF  UVING  PERSONS.    See  Prorate  Court. 

ESTOPPEL.    See  Ejectment;  Election;  Mining  Claims;  Real  Estatb 
Broker,  1. 

EVIDENCE. 

1.    BVIDENCB  — iNSTBUOnON  AS  TO  CbXDIBILITT    OT  DsTBNDANT  AS  WiT*  | 
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GVIDENCE  (Continued). 

NESS. — ^The  instruction  upon  this  point,  referred  to  in  PeopU  r,  CVvmin, 
34  GaL  204,  approved.— People  v.  KiehoU,  618. 

2.  EVZDENCB— JUDOHXNT  RXFUSIVG  PBOBATE  OP  WiLL— HoW  FaS  CONCLU- 
SIVE.— ^The  plaintiff  in  the  Court  below  offered  to  introduce  in  evidence 
a  document  filed  in  the  Superior  Court  on  the  fourteenth  day  of  March, 
1881,  purporting  to  be  the  last  will  and  testament  of  G^rge  W.  Oridley, 
deceased,  together  with  the  objections  to  the  probate  of  the  same  by 
Charles  -W.  Gridley  and  Flora  D.  Harris,  and  the  Court's  findings  of* 
fact  and  conclusions  of  law  thereon;  and  the  decree  of  said  Court  thereon 
rejecting  said  will  *'and  deciding  that  said  Ceorge  W.  Gridley  was  un- 
sound in  mind,  and  incompetent  by  reason  thereof  to  make  a  will  at  the 
date  of  the  execution  thereof,  to  wit,  March  26,  1879."  Upon  the  objec- 
tion of  the  defendants  the  documents  offered  were  excluded. 
HM:  The  ruling  was  proper.  The  judgment  of  the  Superior  Court  deter- 
mined that  a  certain  instrument,  purporting  to  be  the  last  will  and  testa- 
ment of  George  W.  Gridley,  was  not  his  last  will  and  testament.  The 
proceeding  was  not  a  special  inquiry  to  determine  his  sUUttB  as  to  sanity 
or  insanity.  The  finding  of  insanity  was  of  a  probative  fact  upon  which 
the  Court  held  the  will  to  be  invalid,  as  it  might  have  held  it  to  be  in- 
valid upon  proof  of  duress  or  undue  influence. — Oridley  v.  Boggs,  191. 

8.  Evidence  of  Character — Murder — Instructions. — A  defendant 
charged  with  crime  has  the  right  to  have  the  jury  instructed,  that  in  de- 
termining whether  or  not  he  is  guilty  beyond  a  reasonable  doubt,  his  good 
reputation  as  to  the  traits  involved  in  the  charge,  if  proved,  should  be 
weighed  as  any  other  fact  established,  and  that  it  may  be  sufficient  to 
create  a  reasonable  doubt  as  to  his  guilt. — People  v.  DoggeUy  27. 

4.  When  Jory  may  not  Disregard  Eyidbncx  of  Witness. —The  Court  also 
charged  the  jury  as  follows:  "When  facts  are  testified  to  by  witnesses 
who  are  not  impeached,  and  there  is  no  inherent  improbability  in  the 
statement,  the  jury  are  bound  to  take  that  evidence  as  proving  the  par- 
ticular fact;  and  the  jury  have  no  right  capriciously  to  disregard  evidence 
where  it  is  not  controverted  and  the  character  of  the  witnesses  is  good, 
and  the  story  is  probable.*' 

Held:  Though  there  should  be  no  necessity  for  such  an  instruction,  still  as 
a  matter  of  law  the  instruction  is  correct. — Haywardv,  Rogers,  349. 

5.  Evidence — Positive— Circumstantial.— -Negligence  may  be  shown  not 
only  by  direct  and  positive  evidence,  but  by  any  circumstances  which 
tend  to  prove  it,  or  from  which  it  may  be  reasonably  inferred. —  WUwn 
V.  Southern  Pacific  R.  R,  Co.,  164. 

6.  Id. — Nonsuit  — Neouoence. — On  a  trial  before  a  jury  in  an  action  for 
negligence,  a  nonsuit  should  not  be  ordered  by  the  court  unless  there 
is  no  evidence  at  all,  or  a  mere  scintilla  of  evidence  wholly  insufficient 
for  the  consideration  of  the  jury,  or  unless  the  facts  are  agreed  upon  or 
admitted,  and  in  the  judgment  of  the  Court  are  insufficient  to  constitute 
a  cause  of  action. — Id. 

7.  Id. — ^Id.— In  this  case  the  evidence  discussed,  and  held:  That  the  motion 
for  a  nonsuit  was  properly  denied  by  the  Court  below. — Id, 

8.  Id. — ^Admissibility. — In  an  action  against  a  warehouseman  for  neg- 
ligence, to  recover  damages  for  loss  by  fire  of  goods  stored  with  him, 
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EVIDENCE  (CoDtinned). 

evidence  which  tends  to  show  the  condition  of  the  building  at  the  time 
of  the  fire,  and  all  the  facts  and  circamttances  connected  with  the  fire, 
are  admissible. — Id, 
9.  Cumulative  Evidence— New  Trial.— The  motion  for  a  new  trial  was 
properly  denied  because  the  newly  discovered  evidence  was  cumulative. 
Id, 
See  BiTx  of  Particxtlabs;  Bubolast,  2-4;  Estates  of  Deceased 
Persons,  3;  Findings;  Homicide,  7, 8, 10;  Labcent,  1-10;  Law  of 
*  the  Case;  Murder,  1;  Nequqencb,  1;  Real  Estate  Bboejck,  4; 

Trial,  1,  2;  Verdict,  1. 

EXAMINATION  OF  JUBOR.    See  Juror. 

EXCEPTION.    See  Malicious  Prociecution,  2. 

EXCESS  IN  VALUE.    See  Homestead,  6,  7. 

EXCESSIVE  DAMAGES. 

Excessive  Damages. — In  this  case  it  is  not  shown  that  the  damages  found 
are  excessive,  or  that  they  were  given  under  the  influence  of  passion  or 
prejudice. — WiUon  v.  Southern  -Paq/fc  if.  i?,  Co,y  164. 
See  Verdict,  2,  3. 

EXECUTION.    See  Exemption  from  Homestead,  8. 

EXECUTORS,  ACCOUNT  OF.    See  Estates  of  Deceased  Persons,  3. 

EXEMPTION  FROM  EXECUTION. 

Exemption  from  Execution— Horses  and  Wagon  of  Teamstebs~Ex- 
ECUTioN — Trover— Sheriff. — ^The  plaintiff  claimed  the  property  consist- 
ing of  two  horses  and  a  wagon  as  exempt  from  execution.  The  Court 
below  found  that  *'the  plaintiffs  were  and  are  a  firm  doing  business  as 
coal  dealers.  •  *  *  That  the  plaintiffi  used  the  property  sued  for  as 
teamsters.  That  they  hauled  coal  and  other  commodities  for  others,  for 
hire  and  pay,  and  received  money  therefor;  all  of  which  was  expended  in 
the  support  of  plaintiffs  and  their  families,  all  of  whom  resided  in  the 
same  house  and  ate  at  the  same  table.  That  as  coal  dealers,  and  for  the 
purpose  of  delivering  coal  at  retail  and  in  small  quantities,  the  plaintiffB 
had  and  owned  a  smaller  cart,  truck,  or  wagon,  and  one  other  horse. 
That  the  only  use  which  the  plaintiffs  made  of  the  wagon  and  horses,  the 
subject  of  this  suit,  for  themselves,  other  than  as  teamsters  for  pay,  was 
in  hauling  coal  and  wood  from  plaintiffs*  coal  yard,  and  other  coal  and 
wood  yards,  to  the  place  where  tiie  plaintiffs  retailed  the  same,  as  above 
found  herein. 
Held:  The  findings  are  not  sufficient  to  show  that  the  property  is  exempt. 
In  order  to  entitle  a  party  to  claim  as  exempt  from  execution  two  horses, 
etc.,  under  the  sixth  subdivision  of  Section  690,  C.  C.  P.,  he  must  show 
that  he  is  a  cartman,  drayman,  truckman,  huckster,  peddler,  teamster, 
or  other  lalx>rer,  and  that  he  habituaUif  earns  his  living  by  the  use  qf  swth 
property. — Dove  v.  Nunan^  399. 
See  Homestead,  8. 

CaL.  Rkps^  IJai-43  ,  rr^r^c^\o 
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FEDERAL  COURT,  REMOVAL  OF  CASES  TO. 
Removal  of  Cases  to  Federal  Court— Jurisdiction— Prohibition.— 
hi  an  action  to  recover  State  and  county  taxes,  defendant  answered  and 
aUo  filed  a  bond  and  petition  for  a  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States,  on  the  ground  that  the  suit  was  one  arisinif 
under  the  constitutional  laws  of  the  United  States,  and  the  petition 
being  denied,  applied  to  this  Court  for  a  writ  of  prohibition.  Writ 
denied. — Cental  Pacijic  BaUroad  Company  v.  Superior  Court  of  Tu- 
lare County,  61S.  • 

FELONIOUS  ASSAULT.    See  Assault  to  Commit  Murbsr,  7. 

FELONIOUS  INTENT.    See  Larceny,  7. 

FELONY.    See  Embezzleheiyt,  2. 

FINAL  ACCOUNT  SETTLEMENT  OF.    See  Estates  of  Deceased  Feb- 

SONS,  2. 

FINDINGS. 

1.  Finding. — If  on  that  issue  there  be  no  finding  showing  the  continuanoo 
of  habitual  intemperance  for  one  year,  the  judgment  will  be  reversed. 
IhiHn  v.  Dunn^  176. 

2.  Finding — Pleading — Findings  must  Cover  the  Issues.— The  action  is 
on  a  promissory  note  against  the  defendant  S.,  who  alone  was  served,  as 
joint  maker  with  one  K.,  brought  by  the  plaintiff  as  indorsee  of  the  in- 
dorsees of  the  payees  in  the  note.  The  complaint  contains  no  statement 
of  facts  which  would  suggest  that,  as  between  themselves,  K.  was  only 
surety  for  S.,  and  that  as  such  surety  he  had  taken  up  the  note,  and 
assigned  his  right  of  action  against  S.  The  answer  of  S.  avers  pai/mmt 
of  the  note  by  K.  The  Court  below  found  *'that  the  payment  made  by 
E.  &  Co.,  was  for  the  benetit  of  the  defendant,"  "and  that  the  payment 
was  made  by  the  firm  of  K.  &  Co.,  in  liquidation  of  the  debt,  and  that 
having  paid  the  same  as  surety,  his  assignee  is  entitled  to  recover  against 
his  co-obligor,  S.,  and  that  the  assignment  to  the  plaintiff  was  made  in 
good  faith,  and  for  a  valuable  consideration,  and  that  he  is  entitled  t<» 
judgment  for  one  thousand  two  hundred  and  fifty-three  dollars." 

Held:  1.  If  these  findings  could  be  read  in  connection  with  the  evidence 
in  the  caee,  they  would  be  strongly  suggestive  of  payment. 

2.  But  since  they  can  not  be  so  read,  and  they  can  not  possibly  be 
construed  as  determining  that  K.  did  not  pay  the  note,  the  Court,  there* 
fore,  failed  to  find  on  the  issue  of  payment. 

3.  But  if  they  could  be  construed  as  finding  that  K.,  as  surety,  paid 
the  note  for  the  benefit  of  S.,  and  that  he  transferred  to  the  plaintiff  his 
right  to  recover  of  S.,  the  findings  would  be  entirely  unsupported  by, 
and  outside  of,  the  pleadings  in  the  case.' — Lang  v.  Specht,  146. 

3.  Findings— How  far  Conclusive  on  Appeal  from  Order  Granting  New 
Trial. — If  a  new  trial  be  granted  by  the  Court  below  on  a  stated  grounil, 
and  an  appeal  be  taken  from  the  order  to  the  Supreme  Court,  the  appel- 
late court,  in  searching  for  othur  grounds  for  sustaining  the  order,  must 
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FINDINGS  (Contintied). 

take  the  fmdings,  bo  far  as  there  is  any  evidence  to  support  them  as  true, 
on  all  qaestions  of  fact  found  thereby. — Dewey  v,  Frank  Bros.  Ss  Co.  ,343. 

4.  Finding — Substaivtial  Conplict  in  Evtdxncs. — Action  commenced  by 
George  W.  Gridley  in  his  life-time,  prosecuted  by  plaintiff,  appellant,  as 
the  administratrix  of  hb  estate,  to  obtain  a  decree  setting  aside  a  deed 
made  by  him  September  4, 1879,  to  certain  of  the  defendants  (John  Boggs^ 
£.  D.  Pond,  and  G.  W.  Glarke),  and  also  an  accompanying  contract  ex- 
ecuted by  them  declaring  trusts  in  favor  of  named  creditors  of  said  George 
W.  Gridley  and  one  D.  M.  Beavis.  The  fraud  charged  upon  the  defend- 
ants especially  named  is,  that  taking  advantage  of  the  weak,  feeble,  and 
diseased  condition  of  the  mind  of  George  W.  Gridley,  and  of  his  conse- 
quent incapacity  to  protect  his  own  interests,  they  induced  him,  by  false 
representations,  to  execute  the  deed,  and  enter  into  the  contract  sought 
to  be  annulled.  The  representations  were  made  concerning  matters  in 
respect  to  which  Gridley  was  fully  iniormed,  and  must  have  acted  re- 
sponsibly, provided  he  was  a  person  of  sound  mind,  on  which  question 
the  Court  below  found  in  favor  of  the  defendants  on  evidence  in  which 
there  was  a  substantial  conflict. — Oridley,  AdmimMratrix^  v.  Boggs^  190. 

6.  DKFBcrnvfl  Findings— Vabiance.— Judgment  reversed  for  failure  of  the 
Court  to  find  upon  the  issues  presented  by  the  pleadings. — Roeding  v. 
Perasso,  615. 
See  Ckoss-comflaint;  Divobce,  2;  Ejectment,  1;  Law  of  the  Case; 
Mechanics'  Lien  Law. 

FINE.    See  Contemtt. 

FISH  COMMISSIONERS.    See  Certiobari,  2. 

FLIGHT.    See  Assault^X)  Comar  Mubder,  6,  7. 

FORCIBLE  ENTRY. 

FoBCiBLB  Entry— Possession.— Plaintiff  was  in  possession,  through  his 
servant  and  employee,  of  the  premises  in  question,  when  the  defendants, 
after  entering  peaceably  thereon,  forcibly  ejected  the  servant  therefrom. 
Held:  It  was  not  necessary  that  plaintiff  should  be  there  in  person;  the 
employee's  possession  was  that  of  the  employer;  it  does  not  require  the 
actual  personal  presence  of  the  employer  to  constitnte  possession  in  him. 
Baker  v.  DicktoUy  19. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  Entrt  and  Detainer— Complaint— PLEADiNO.-The  com- 
plaint alleged  "that  on  the  twenty-sixth  day  of  January,  1882,  the  defend- 
ants unlawfully  entered  upon  said  land,  and  turned  this  plaintiff  out  of 
the  possession  thereof,  by  threats  and  menacing  conduct,  and  ever  since 
that  time,  said  defendants  have  and  still  do  hold  the  possession  thereof, 
by  threats  of  violence  against  this  plaintiff. "  HM:  Sufficient.— i7o/Za7ui 
V.  Oreen,  67. 

2.  Id.— Unlawful  Entry— Good  Fatth.- In  such  an  action  a  lease  to  the 
defendant  from  a  third  person  is  not  admissible  in  evidence. — Id, 
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FORECLOSURE. 

1.  FOREOLOSU&B— MOBTOAOS — PSOMiaSOKr  NOTX—lNTE&ISr— DEFAULT — 

Prematube  CoMMENCBicsNT  ov  ACTION. — When  the  interest  on  a  prqmis- 
Bory  note  is  made  payable  monthly,  and  the  note  oontains  the  additional 
clause  following:  *'  Any  interest  remaining  due  and  unpaid  shall  bo 
added  monthly  to  the  principal,  and  bear  interest  at  the  same  rate;'*  and 
where  the  mortgage  securing  said  note  provides  that  in  case  default  shall 
be  made  in  the  payment  of  the  principal  sum,  or  the  interest  thereon,  or 
any  part  thereof,  according  to  the  terms  of  the  note,  the  mortgagee  ia 
empowered  to  proceed  to  sell  the  mortgaged  premises  in  the  manner  pre- 
scribed by  law;  and  further,  that  out  of  the  proceeds  of  such  sale  the 
mortgagee  shall  retain  the  principal  sum,  with  interest^  costs,  and 
charges  of  sale,  and  attorney's  fees;  ^d  further,  where  a  subsequent 
mortgage,  between  the  same  parties,  contained  the  stipulation  that  all 
arrearages  of  monthly  interest  then  existing,  or  thereafter  to  accrue  upon 
the  prior  note,  shall  bear  inti^rest  from  the  date  respectirely  at  which 
they  have  CLcerued,  or  shall  aceme,  at  a  higher  rate  than  that  expressed  in 
the  note — 
ffM:  Taking  the  terms  of  said  note  and  mortgage  together,  the  mortgagee 
has  the  right,  on  default  in  the  monthly  payment  of  the  interest,  to  com- 
mence on  action  to  foreclose. — Brichell  v.  BcUehelder,  623. 

2.  Id.— Sale.— Held,  further,  the  power  given  in  the  mortgage  "to  proceed 
to  sell  in  the  manner  prescribed  by  law,"  is  in  substance  the  same  as  a 
power  to  proceed  to  sell  by  means  of  an  action  to  foreclose. — Id, 

3.  FOBECLOSUBE  OF  MORTGAOE— NOTE  COMINQ  DOE  AFFEB  OoMMEKCXHENT 

07  Strrr. — In  a  suit  for  the^  foreclosure  of  a  mortgage  given  to  secure  sev- 
eral promissory  notes,  some  of  which  were  not  due  at  the  commencement 
of  the  suit,  the  Court  has  jurisdiction — ^under  §  728, 0.  C.  P. — to  decree  a 
foreclosure  of  the  mortgage  to  satisfy  all  of  them. — Bostwick  t.  MeEvoy, 
496. 

4.  FOBECLOSUBB    OF    MOBTOAOE    AGAINST    HoMESTEAB — PbESENTATION    OF 

Claim— Estates  of  Deoeased  Pebsoks — Subsequently  Aoquibed 
Title  Inubes  to  Mobtgaosb — Publio  Land— Homesteab—Statutobt 
CoNSTBUcnoN. — ^The  title  to  public  land  subsequently  acquired  by  a 
mortgagor  inures  to  the  benefit  of  his  prior  mortgagee. 

Sections  1475  and  1500,  Code  of  Civil  Procedure,  must  be  so  construed 
as  to  give  effect,  if  possible,  to  both  sections,  and  this  can  be  done  by 
limiting  Section  1500  to  all  mortgages  and  liens  other  than  liens  or  in- 
cumbrances on  the  homestead;  which  liens  and  incumbrances  on  the 
homestead  are,  by  Section  1475,  specifically  required  to  bo  presented  for 
allowance  against  the  estate. 

The  purpose  of  the  Legislature  in  requiring  the  presentation  of  such 
liens  and  incumbrances  on  the  homestead  for  allowance  against  the  es- 
tate, was  to  preserve  the  homestead  if  possible. — Camp  v.  Chider^  20. 

See  CoBPOBATiONS,  2;  Pbesumftion,  1;  Railboad,  Receiveb  of; 
Taxes  Paid  bt  Mobtgagee,  Recovebt  of. 

FORFEITURE.    See  Cobfobations,  2;  Fbanohiss,  10;  Mining  Claims^ 
3,4.5. 
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FOBMEB  APPEAL. 

Fo&MEB  AppeaI/— Law  ofthx  Cask— Pbactics.— The  qaestions  presented 
were  determiiied  on  former  appeal    (See  63  CaL  709.)— X>«i2a  v.  BohaJU^ 
610. 
See  Law  of  th»  Gasb. 

FRANCHISE. 

Franchises  Deftnvd— Fbanohise  of  Spbiko  Vallbt  Water  Works. — 
The  Spring  Valley  Water  Works  was  a  corporation  prior  to  the  seventh  day 
of  March,  1881,  oi^ganized  and  existing  under  the  laws  of  this  State,  having 
its  principal  place  of  business  and  doing  business  in  the  city  and  county  of 
San  Francisco.  All  corporations  organized  under  the  laws  of  this  State 
are,  by  the  general  law,  vested  with  certain  powers  by  express  grant. 
They  are  invested  with  further  powers  by  the  particular  act  under  which 
they  are  incorporated,  or  by  the  title  of  the  code  under  which  they  are 
incorporated,  or  by  the  title  of  the  code  under  which  they  are  formed. 
The  Spring  Valley  Water  Works  is  a  corporation  formed  and  doing  busi- 
ness under  an  Act  passed  April  14,  1853,  for  the  formation  of  corpora- 
tions for  business  and  commercial  purposes,  and  an  Act  passed  April  22, 
1858,  entitled  *  'An  Act  for  the  incoiporal^on  of  water  companies.  '*  Under 
the  laws  of  the  State  this  corporation  has  power  to  have  succession  by  its 
corporate  name  for  a  period  of  time  (which  must  not  exceed  fifty  years), 
to  sue  or  be  sued  in  any  Court,  to  make  and  use  a  common  seal  and  alter 
the  same  at  pleasure,  to  hold,  purchase,  and  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corporation  shall  require,  to  appoint 
such  subordinate  officers  and  agents  as  the  business  may  require,  to  make 
by-laws,  not  inconsistent  with  any  existing  law,  for  the  management  of 
its  property,  the  regulation  of  its  affairs,  and  the  transfer  of  its  stock,  as 
well  as  all  power  necessary  to  the  exercise  of  the  expressly  granted  pow- 
ers. It  has  also  the  power,  under  the  Act  of  1858,  to  purchase  or  to  ap- 
propriate and  take  possession  of,  and  to  use  and  hold,  all  such  lands  and 
waters  as  may  be  required  for  the  purposes  of  the  company,  upon  making 
compensation  therefor.  This  last  power  enables  the  corporation  to  pur- 
chase the  land  and  waters  required  for  its  business  i^inst  the  will  of 
the  owner,  by  availing  itself  of  the  provisions  of  the  laws  for  the  condem- 
nation of  land;  in  other  words,  to  acquire  such  lands  by  the  exercise  of 
the  power  of  eminent  domain.  It  has  the  right  also  under  the  Act  of 
1868,  subject  to  the  reasonable  direction  of  the  Board  of  Supervisors,  to 
use  so  much  of  the  streets,  ways,  and  alleys  of  the  City  of  San  Francisco 
as  may  be  necessary  for  laying  pipes  for  conducting  water  into  the  city, 
or  any  part  of  it,  and  also  the  right  to  furnish  water  to  the  inhabitants 
of  the  City  and  County  of  San  Francisco,  and,  as  this  court  has  recently 
determined,  to  the  city  also.  The  water  so  furmshed  is  to  be  paid  for 
at  rates  to  be  fixed  each  year  in  a  mode  established  by  law.  A  further 
power  or  right  inhering  in  this  company  by  the  laws  of  the  State,  was 
the  power  or  right  to  divide  its  capital  stock  into  a  number  of  shares 
which  are  personal  estate,  each  share  representing  a  minute  fractional 
part  of  such  stock,  and  ea-ch  share  capable  of  ownership,  of  being  sold  and 
bought  'and  transferred  by  a  simple  process,  of  passing  by  will,  or  to 
one's  heirs  after  his  death  through  the  medium  of  an  administration,  and 
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each  share  securing  to  the  owner  «  right  to  participate  in  the  profits  and 
property  of  the  company.  The  before*mentioned  powers,  or  privileges, 
were  supplemented  by  further  grant,  which  inured  to  the  advantage  of 
the  petitioner,  which  will  be  found  in  the  third  section  of  the  Act  of 
18^,  by  which  all  the  privileges,  immunities,  and  franchises  that  might 
be  thereafter  grant-ed  to  any  individual,  or  corporation,  relating  to  the 
introduction  of  fresh  water  into  the  City  and  County  of  San  Francisco,  or 
Into  any  city  or  town,  in  this  State  for  the  use  of  the  inhabitants  thereof, 
were  also  granted  to  all  companies  incorporated  before  or  after  the  pas- 
sage of  that  Act 
Held:  1.  Franchises  are  special  privil^es  conferred  by  government  on  in- 
dividuals and  which  do  not  belong  to  the  citizens  of  the  country  generally 
.  by  common  right. 

2.  The  common  right  refers  to  the  right  of  citizens  generally  at  common 
law.  Such  rights  of  citizens,  though  frequently  spoken  of  as  franchises, 
are  not.  the  franchisee  here  meant;  and  it  may  be  conceded  that  where 
such .  rights  are  granted  to.  corporations,  they  ore  not  franchises.  But  in- 
dependent of  the  right  to  exist  oa  a  corporation  and  to  exercise  powers 
in  its  corporate  capacity,  there  are  privileges  granted  to  the  Water  Works, 
which  do  not  by  the  common  law,  belong  to  citizens  generally;  such  as 
the  right  to  lay  down  pipes  in  the  streets,  ways,  and  alleys  of  a  city,  and 
to  collect  rates  for  water  furnished.  Conceding  that  the  Constitution  by 
Section  19  of  Article  xi.  grants  this  right  to  every  person,  it  does  not 
follow  that  it  is  not  a  franchise.  They  are  vested  by  a  grant  of  the  sov- 
ereign power  and  not  by  the  common  law;  and  the  generality  of  the  grant 
docs  not  deprive  them  of  the  character  of  franchises. 

3.  The  right  to  collect  rates  for  use  of  water  supplied  to  the  City  and 
County  of  San  Francisco  or  the  inhabitants  thereof,  which  the  appellant 
has  possessed  at  least  ever  since  the  Act  of  1858  went  into  effect,  is  ex- 
pressly declared  to  be  .a  franchise  by  the  Constitution  of  the  State  in  the 
second  Section  of  Article  xiv.  thereof. 

4.  The  very  existence  of  a  corporation  as  such  is  a  franchise,  and  it 
exercises  its  franchise  in  every  act  which  it  performs  as  a  corporation. 
A  corporation,  whoee  existence  is  a  franchise,  may  possess  powers  and 
privileges,  which,,  in  themselves,  are  not  franchises;  but  it  usually  owns 
along  with  such  privileges  some  that  are  franchises;  but  whether  the  pow- 
ers be  entirely  of  the  kind  which  are  franchises  or  not,  its  existence  and 
right  to  employ  its  corporate  powers  is  a  franchise.— ^jTriiij/  ValUy  W.  W. 
V.  Schottier,  71. 

2..  Fbanchisks  to  bj^  T^xep. — It  was  the  intention  of  those  who  framed  and 
ratified  the  Constitution  to  place  such  franchises  in  the  category  of  prop- 
erty to  be  taxed*  The  word  **/ranchi8e8y'  as  used  in  the  first  section  of 
Article  xiii.,  is  used  generally  without  any  qualifying  words,  and  is  in- 
tended to  embrace  all  franchises  of  the  character  above  referred  ix>, 
whether  vested  in  individuals  or  bodies  politic. — Id»,  72. 

^  Id.— CoKSXBUCTioN  OF  Constitution. — ^The  clause  ''and  all  other  mat- 
ters and  things  real,  personal  and  mixed,  capable  of  private  ownership,"  in 
Section  1  of  Article  xiii.,  does  not  qualify  the  word  "franchises,"  which 
preceded  ik    The  words  used  show  dearly  that  they  were  intended  ia 
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add  Bomethmg  to  what  preceded  them,  to  re£er  to  kinds  of  property  not 
previously  mentioned,  not  to  qualify  any  thing.  They  constituted  a  dec- 
laration that  in  enumerating  the  property  to  be  taxed  it  was  not  intended 
to  confine  the  enumeration  to  **  moneys,  credits,  bonds,  stocks,  dues, 
franchises,"  but  to  include  all  other  kinds  of  property,  and  that  by  no 
construction  of  the  word  *'  property,"  as  used  in  the  section,  were  any 
kinds  of  property  to  be  left  out. — JcL 

4.  Id.~Fbanchises  are  Pboperty. — ^AU  these  rights  exist  until  the  legisla- 
tive authority  has  acted  so  as  to  impair  them  or  take  them  away;  and  until 
such  legislation  is  enacted,  the  rights  of  property  remain  unimpaired. 
Shares  of  stock,  whether  real  or  personal  estate,  are  property. — /i.,  73. 

6.  Intxmt  or  Leoislatubb  to  Rbquibe  Taxation  of  Fhakchises  Shown. 
On  the  same  day  on  which  the  Legislature  enacted  §  3608  of  the  Politi- 
cal Code,  declaring  that  shares  of  stock  in  corporations  possess  no  intrin- 
sic value  over  and  above  the  actual  value  of  the  property  of  the  corpo- 
ration which  they  represent,  and  prohibiting  the  taxation  of  such  shares 
of  stock,  it  repealed  §  3640  of  the  same  Code,  which  required  the  assess- 
ment to  every  person  owning,  or  having  the  control  thereof,  of  all  shares 
of  stock  in  corporations,  and  provided  that  in  the  case  of  stock  in  any  cor- 
poration having  its  principal  place  of  business  in  this  State,  the  assessable 
value  of  each  share  should  be  ascertained  by  taking  from  the  market 
value  of  its  entire  capital  stock,  the  value  of  all  property  assessed  to  the 
corporation,  and  dividing  the  remainder  by  the  entire  number  of  shares 
into  which  the  capital  stock  was  divided. 
Held:  By  this  section  which  was  repealed,  the  whole  property  of  the  cor- 
poration, including  franchise  and  other  assessed  property,  would  have 
been  taxed  by  taxing  the  shares  to  each  owner  of  shares  in  the  manner 
indicated  by  its  provisions.  But  by  declaring,  in  Section  3608,  that 
shares  of  stock  were  not  to  be  taxed  because  they  possessed  no  intrinsic 
value  over  and  above  the  value  of  the  property  of  the  corporation  which 
they  stand  for  and  represent,  and  as  taxing  of  the  shares  and  property 
both  would  be  double  taxation,  and  therefore  the  shares  should  not  be 
assessed,  but  the  property  should,  no  doubt  it  was  their  intention  to  tax 
everything  in  the  shape  of  property  owned  by  the  corporation;  that  every- 
thing entering  into  and  giving  value  to  the  shares  should  be  taxed.  It 
oan  not  be  doubted  that  the  Legislature,  in  acting  on  the  subject  of  rev- 
enue and  taxation  during  the  session  of  1881,  did  not  intend  to  leave  the 
system  in  relation  to  so  important  a  matter  in  such  a  shape,  that  so  large 
an  amount  of  property  as  indicated  by  the  difference  between  the  market 
value  of  the  shares  of  corporations  and  the  value  of  the  tangible  property 
of  such  corporations,  should  escape  taxation.  To  come  to  any  other  con- 
clusion would  be  to  impute  to  that  body  a  most  culpable  dereliction  of 
duty.— /<f. 

6.  Power  of  State  to  Tax  Franchise. — There  can  be  no  doubt  of  the  power 
of  a  State  to  tax  the  franchise  at  its  assessed  value.  There  may  be  more 
di£Bculty  in  arriving  at  its  value  than  that  of  a  parcel  of  land  or  personal 
chattels,  but  s^ll  its  value  may  be  estimated,  and  such  value  may  ex- 
ceed the  value  of  the  tangible  property  of  the  corporation. — Id, 

7.  Id. — ^MoDE  OF  Taxation.— Li  this  Stsrte,  the  Constitution  having  declared 
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that  franchises  are  property,  and  tha^  all  property  in  the  Sfcate  not  ex* 
empt  from  taxation  shall  be  assessed  in  proportion  to  its  value,  to  be 
ascertained  as  provided  by  law  (Const.,  Art.  xiii.,  Sec.  1),  it  would  seem 
to  follow  that  the  tax  must  be  according  to  a  valuation  made  by  the 
officer  appointed  for  that  purpose.  If  the  State  can  impose  a  tax  on  the 
franchise  of  a  corporation  in  the  nature  of  an  excise  or  duty,  it  does  not 
exclude  the  taxation  by  a  valuation  made  by  an  Assessor. — IdL 

8.  Id.— Cases  Approved. —The  cases  of  Burhe  v.  Badlam,  57  Cal.  5S4;  and 
San  Joa4  Oae  Co.  v.  January,  id.  614,  cited  with  approval. — Id. 

9.  Mode  of  Equ aliziko  Assessment  of  Franchise  Approved.  — In  this  case 
the  Board  of  Supervisors,  in  the  exercise  of  its  power  of  equalization,  as- 
sessed the  franchise  of  the  Water  Works  by  taking  the  aggregate  of  the 
market  value  of  the  shares  of  stock  in  the  company  on  the  seventh  of 
March,  1881,  and  deducting  therefrom  the  value  of  the  real  and  personal 
property  of  the  company,  and  held  the  diiference  to  be  the  value  of  the 
franchise.  The  market  value  of  the  shares  was  shown  to  the  Board  by 
the  testimony  of  tritnesses. 

Held :  This  mode  of  arriving  at  the  value  of  the  franchise  is  within  the 
power  vested  in  the  Board  of  Supervisors,  acting  as  a  Board  of  Equaliza- 
tion.— Id. 

10.  Forfeiture  of  Franchise  Declared  by  Statute. — As  to  the  remaining 
portion  of  the  premises  there  had  not  been  a  compliance  with  the  terms  of 
a  grant  by  the  Legislature  to  one  C,  under  whom  the  defendant  claimed, 
and  all  rights  thereunder  had  been  forfeited  to  the  state  before  the  ac- 
crual of  the  title  claimed  by  the  plaintiff.  No  action  was  necessary  to 
enforce  or  to  judicially  establish  the  forfeiture.  It  was  declared  by 
statute,  and  when  so  declared  the  title  to  the  thing  forfeited  immediately 
vested  in  the  state  upon  the  happening  of  the  event  or  the  commission  of 
the  offense  for  which  the  forfeiture  was  declared. — Upham  v.  HosHngt 
251. 

11.  Taxation  of  Franchise  of  Corporation  —  Assbssmekt  —  Power  of 
County  Board  of  Equalization — RtxES  of  Board  of  Equaliza 
tion — Notice  to  Taxpayer— Constitution — Appearance  is  Waiver 
of  Notice— Revenue— Writ  of  Review— Franchise— Corporation- 
San  Francisco.  —Upon  the  authority  of  Spring  Valley  Water  Worh  v. 
SckotUer  et  oZ.,  ante,  69,  judgment  affirmed. — San  Francisco  OadiglU 
Company  v.  SckoiUer,  119. 

See  Board  of  Equalization,  2,  3;   Rates,  Fixing  of,  2;  Water 
Supply,  2. 

FRAUD. 
1.  Fraud — Ejectment — ^Patent. — ^R.  beingin  possession  of  landunderaState 
patent,  mortgaged  the  same,  but  afterwards  delivered  possession  to  hia 
son,  who,  tbfter  the  commencement  of  an  action  to  foreclose  (to  which  he 
was  not  made  a  party),  abandoned  the  possession  to  the  defendant,  who 
proceeded  to  enter  the  land  under  the  homestead  laws  of  the  United 
States. 
EM:  Courts  woidd  cease  to  be  courts  of  justice  if  such  proceedings  were 
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countenanced.  The  defendant  is  not  entitled  to  withhold  the  poflsesaion 
from  the  plaintiff.— iTe^^er  y.  Berry^  488. 
2.  Trial  bt  Jury  of  Issue  of  Fraud.— Under  Section  20  of  the  Insolvency 
Act  of  May  4,  1852,  the  issue  upon  the  question  of  fraud  on  the  part  of 
the  insolvent  should  have  been  tiled  by  a  jury. — Daven^port  v.  HU  Crtd* 
Um-b,  29. 
See  Partnership. 

FRAUD  AS  TO  CREDITOBS.    See  New  Trial,  8. 

FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 

FRIVOLOUS  APPEAL. 
Damages  for  Frivolous  AFPBAi«-—C7ooc{<i«22  v.  Davits  617. 

GAMING.    See  License,  3. 

GAS.    See  Water,  2. 

GAS  FRANCHISE.    See  Water  Sufplt,  2. 

GENERAL  REPUTATION.    See  LAXOEinr,  3. 

GOOD  FAITH.    See  Foroiblb  Ektrt  and  Detainer,  2. 

GOOD-WILL.    See  Corporations,  6. 

GRAIN.    See  Homestead,  8. 

HABITUAL  INTEMPERANCE. 

Habitual  Intemperance — Divorce. — Under  Section  107  of  the  Civil 
Code,  habitual  intemperance,  as  defined  in  Section  106  of  the  same 
Code,  must  continue  for  one  year  before  it  is  a  ground  lor  divorce.— i>ttmi 
v.  Dttnn,  176. 

HEARSAY.    See  Larceny,  4. 

HOMESTEAD. 

1.  Homestead  — Insolvenct  Proceedings— Order  of  Sals— Jurisdic- 
tion.— An  order  of  the  Court  in  an  insolvency  proceeding  for  the  sale 
of  the  homestead  of  the  insolvent  is  without  jurisdiction,  and  a  sale  there- 
under passes  no  title. — BarretiY,  Simms,  440. 

2.  Declaration  of  Homestead.— A  declaration  of  homestead  was  filed,  in 
which  the  value  of  the  homestead  premises  was  estimated  at  eight  thou- 
sand dollars. 

Held:  The  declaration  was  not  invalid  because  the  estimate  of  value  was  in 
excess  of  the  value  of  the  homestead  interest  exempted  by  law  from  forced 
sale. — Ham  v.  Santa  Rosa  Bank^  125. 

3.  Id. — Selection  of  Homestead.— In  the  selection  of  a  homestead  there  is 
no  statutory  limitations  as  to  quantity  or  value.    The  law  simply  requires 
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that  the  premises  seleoted  for  that  pnipose  shall  be  described*  and  that 
the  value  of  the  premises  shall  be  estimated. — Id, 
4.  Id.— No  CoKEUCT  bbtwken  Sbci7098  1  W  and  1263,  Civil Ck>DB.— There 
is  no  conflict  between  §§  1260  and  1263  of  the  Civil  Code;  the  word 
*<  value"  in  the  one  refers  to  the.actual  value,  or  the  value  in  the  opinion 
of  persons  other  than  the  declarant^  whilst  the  words  '<  estimate  of  value*' 
in  the  other  refer  to  an  estimate  of  value  in  the  opinion  of  the  declarant. 
Id, 

%.  Id. — CoKSTKUcnoN  of  Code* — ^If  there  is  any  seeming  conflict  between 
§§  1260  and  1263  of  the  Civil  Code,  the  two  sections  must  be  construed 
according  to  the  canon  prescribed  by  §  4482  of  the  Political  Code  for  the 
construction  of  all  the  Codes. — Id, 

6.  Excess  in  Value  does  not  Invalidate  Selection  of  HoinssTEAD. — Ex- 
emption from  forced  sale  ia  not  an  attribute,  but  only  an  incident  of  the 
homestead;  the  homestead  may  exceed  the  value  limit  of  the  exemption; 
but  the  excess  in  value  does  not  invalidate  the  selection  if  it  is  otherwise 
valid  under  the  provisions  of  §§  1262  and  1263,  Civil  Code.— /i. 

7.  Id. — Homestead,  What  is. — In  its  inception  then  or  thereafter,  the  sub- 
stance of  a  homestead  is  a  parcel  of  land  on  which  the  family  reside.  It 
is  constituted  by  the  attributes  of  residence  and  selection  according  to 
law.  When  these  things  exist  so  as  to  express  its  essence,  the  homestead 
becomes  an  estate  in  the  premises  selected,  exempted  by  law  from  forced 
sale. — Id, 

8.  Grain  Harvested  from  Homestead  not  Exempt  from  Execution — 
Homestead — Crop— Execution — Exemption — Trover. — Grain  which 
was  harvested  from  landsconstituting  a  homestead  (lands  which  before  the 
declaration  of  homestead  were  community  property)  is  not,  as  such, 
exempt  from  execution. — Hcrgan  v.  Amich,  401. 

9.  Estimate  of  Value  in  Declaration  of  Homestead. — ^Appeal  by  creditor 
from  an  order  in  insolvent  proceedings  setting  apart  a  homestead  to  the 
insolvent.  In  the  declaration  of  homestead,  the  value  of  the  premiaeB 
was  stated  to  be  eight  thousand  dollars. 

Held:  On  the  authority  of  Ham  v.  Savia  Ro9a  BanJSf  ante^  p.  125,  the 
objection  to  the  order  on'"thiB  ground  can  not  be  maintained. — Tieman 
v.  His  CredUors,  286. 

10.  Double-Ten  ement  House  as  a  Homestead.— The  premises  consisted  of  a 
lot  of  land  in  San  Francisco,  thirty-five  feet  in  width  and  one  hundred 
and  twenty-two  and  one  half  feet  in  depth,  which  with  the  improvements 
were  of  the  value  of  eight  thousand  dollars.  Upon  the  land  was  a  double 
bouse  intended  for  two  families.  The  insolvent  never  occupied  more 
than  the  southerly  half  of  the  same — the  other  half  has  always  been  and 
is  occupied  by  his  tenants.  The  double  house  has  two  distinct  entrances, 
and  there  is  no  connection  between  the  two  tenements  by  which  a  person 
can  go,  within,  from  one  house  to  the  other. 

Held:  The  Court  erred  in  setting  apart  as  a  homestead  that  portion  of  the 
premises  not  occupied  by  the  insolvent.— /cZ. 

11.  Objection  to  be  Made  in  Court  Below. — Objection  by  the  insolvent  to 
the  right  of  creditors  to  contest  the  setting  apart  of  a  homestead  to  him 
on  the  ground  that  they  had  not  proved  their  claims,  must  be  made  in  the 
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Court  below;  if  not,  it  is  too  late  to  niao  the  objection  in  the  Supreme 
Court.— Id, 

See  FoBaOLOSUBB,  4;  In80LVSNC7»  4;  MOBTQAOE,  7. 

HOMICIDE. 

1.  HoMiciBS — Insakitt— DEvmrnoK. — On  the  trial  the  Coort  instructed 
the  jury:  **  laaaxiity,  as  used  in  this  sensci  means  such  a  diseased  and  de- 
ranged condition  of  the  mental  faculties  as  to  render  the  person  incapa- 
ble of  distinguishing  between  right  and  wrong  in  relation  to  the  act  witif 
which  he  is  charged/'  Held^  The  instruction  is  correct. — People  y.  Hown, 
120. 

2.  Id.  — Ii>.— Id.— Ibbesibtibls  Impulse.— The  Court  refused  to  instruct  the 
jury,  on  motion  of  defendant,  as  follows:  **  The  mere  intellectual  knowl- 
edge of  right  and  wrong  is  not  enough  to  defeat  a  defense  of  insanity, 
unless  with  such  knowledge  the  defendant  also  has  the  yolitional  power 
to  choose  the  one  instead  of  the  other. .  No  thoroughness  of  knowledge 
by  the  defendant  that  the  act  of  killing  the  deceased  then  and  there  was 
wrong  and  forbidden  would  defeat  his  defense  of  insanity,  if  it  were  also 
legally  proved  that  while  he  possessed  such  knowledge  he  did  not  pos- 
sess the  power  to  do  or  not  to  do  the  killing  under  the  guidance  of  such 
knowledge." 

Held:  An  irresistible  impulse  to  commit  an  act  which  one  knows  is  wrong 
or  unlawful,  if  it  ever  exists,  does  not  constitute  the  iiisanity  which  is  a 
legal  defense.  The  instruction  was  thei-efore  properly  refused.  What- 
ever may  be  the  abstract  truth,  the  law  never  recognizes  an  impulse  as 
unccmtrollable  which  yet  leaves  the  reasoning  powers,  including  the  ca- 
pacity to  appreciate  the  nature  and  quality  of  the  particular  act,  un- 
affected by  mental  disease.— /d. 

3.  Homicide-^ usTnncATiOjK—THBEATS. — On  the  trial  of  the  defendant  for 
murder,  the  Court  instructed  the  jury:  *'Past  threats  or  conduct  of  the 
deceased,  how  violent  soever,  will  not  excuse  a  homicide  without  suffi- 
^ent  present  demonstration  to  authorize  the  belief  that  the  deadly  pur- 
pose then  exists  and  the  fear  that  it  will  then  be  executed. "  *  *  The  danger 
must  be  present,  apparent,  and  imminent,  and  the  killing  must  be  done 
under  a  well-founded  belief  that  it  was  absolutely  necessary  for  the  de- 
fendant to  kill  the  deceased  at  that  tinoe  to  save  himself  from  great  bodily 
harm."    Held:  The  instructions  were  correct. — People  v.  Westlake,  303. 

4.  Id.— Id.— Cask  DisTixauiSHED.— 7%c  People  v.  Flahave,  58  CaL  249,  dis- 
tinguished.— /d.,  304. 

5.  Id.— Id.— Case  Cbeticised. — ^The  Court  instructed  the  jury:  "If  you  be- 
lieve beyond  a  reasonable  doubt,  irom  the  evidence,  that  the  defendant 
killed  the  deceased,  then  to  render  said  killing  justifiable,  it  must  appear 
that  the  defendant  was  wholly  without  fault  imputable  to  him  by  law  in 
bringing  about  or  commencing  the  difficulty  in  which  the  mortal  wound 
was  given." 

Held:  The  instruction  is  taken  literally  from  the  decision  of  the  late  Su- 
preme Court  in  People  v.  Lambf  17  Cal.  323,  which  has  since  been  fol- 
lowed and  approved  by  this  Court  in  People  v.  TraviSf  56  id.  254.  It  is 
true  that  in  People  v.  Simons^  60  CaL  7%  the  doctrine  enunciated  in  those 
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cases  seemft  to  have  been  qnestioned,  bnt  it  was  not  questioned  by  a  ma- 
jority of  the  Judges  who  concurred  in  that  decision,  and  the  case  is  not 
entitled  to  be  considered  as  an  authoritative  overruling  of  the  former 
cases.  It  is  not  to  be  doubted  that  a  person  accused  of  crime  may  show  in 
justification  that  although  he  brought  upon  himself  an  imminent  danger, 
he,  in  the  presence  of  that  necessity,  changed  his  mind  and  conduct  and 
honestly  endeavored  to  escape  from  it,  but  could  not  without  striking  the 
mortal  blow.  Bnt  that  is  not  the  present  case.  (Shabpstbik,  J.,  di»- 
senting.)— /cf. 

6.  Id. — Id. — Hypothetical  Ikstruction.— The  Court,  in  effect,  instructed 
the  jury  that  if  they  were  satisfied  beyond  a  reasonable  doubt,  from  all  the 
facts  and  circumstances  in  the  case,  of  the  existence  of  the  facts  which 
he  stated  to  them  and  which  the  evidence  tended  to  prove,  then  the  de- 
fendant would  be  guilty  of  murder  or  manslaughter,  as  they  might  deter- 
mine. 

Held:  It  is  allowable  for  a  Court  to  give  a  hypothetical  instruction  to  the 
jury,  provided  the  province  of  the  jury  be  not  invaded.  Ko  invasion 
took  place  in  this  instance.  The  jury  were  left  entirely  free  in  the  exer- 
dse  of  their  functions  to  find  the  facts  stated  to  them,  and  were  can- 
tioned  that  the  facts  must  be  found  by  them  from  the  evidence  beyond 
a  reasonable  doubt. — Id, 

7.  Id.— Resekvbd  Ruling  as  to  the  Adiobsibilitt  of  Evidence. — ^Where 
the  ruling  upon  an  objection  to  a  question  is  reserved  by  the  Court,  and 
the  defendant  does  not  afterwards  ask  for  or  make  any  effort  to  obtain  a 
ruling  upon  the  objection,  or  mova  to  strike  out  the  answer  to  the  ques- 
tion, the  ruling  upon  which  has  been  reserved,  the  legal  presumption  is 
that  a  ruling  has  been  waived. — Id, 

8.  Id.-tMedical  £xpeb,t— Evidence. — ^An  objection  was  sustained  to  the 
following  question,  asked  of  a  medical  witness  who  had  made  a  pod- 
mortem  examination  of  the  body  of  the  deceased:  **  State,  from  the  ex- 
amination you  gave  the  wound,  the  course  of  the  ball  and  the  condition 
of  the  deceased,  whether,  if  he  were  moving  in  a  north-westerly  direc- 
tion, or  standing  facing  a  north-west  direction,  he  could  have  received 
that  wound  from  the  pistol-shot  fired  by  a  person  standing  north  of  him 
and  facing  south.'* 

HM:  Whether  the  wound  of  which  the  witness  died  could  have  been  in- 
flicted by  a  pistol-shot  fired  by  the  defendant  from  a  certain  direction, 
was  a  fact  to  be  found  by  the  jury  from  the  evidence  of  the  circum- 
stances under  which  the  homicide  was  committed,  or  by  inference,  from 
the  relative  position  of  the  parties  at  the  time  the  shot  was  fired.  It 
was  not  such  a  matter  of  science  or  skill  as  required  the  opinion  of  an 
expert. — Id, 

9.  Id.  —Declaration  of  Deceased  after  the  Killing— Res  GEgr-B.— Dec- 
larations of  a  person  who  has  been  shot,  made  a  half  an  hour  after  the 
shooting,  as  to  what  he  intends  to  do  to  the  man  who  shot  him,  are  not 
part  of  the  res  gestce  of  the  shooting. — Id.,  305. 

10.  Id.— Exclusion  of  Evidence— Uncontbadicted  Testihont— Imma- 
terial Error. — ^The  exclusion  of  the  testimony  of  one  witness  as  to  a  fact 
which  has  been  proved  by  the  uncontradicted  testimony  of  another  wit- 
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ness,  ia  not  a  prejudicial  error;  for  the  direct  evidence  of  one  witness 
who  is  entitled  to  foil  credit,  is  sufficient  for  proof  of  any  fact  except 
perjury  and  treason. — Id, 

HORSE.    See  Labcent,  2. 

HOUSE,  NO  PART  OF  WHARF.    See  Rbsxeyatiok  dt  Dbed. 

HYPOTHETICAL  INSTRUCTION.    See  Homicide,  e. 

IMMATERIAL  AMENDMENT. 

RsFQSAL  TO  Allow  Immatbbial  Ams^dmbnt. — It  is  not  error,  if  the  Court 
refuses  to  allow  an  immaterial  amendment  to  a  pleading. — Carey  ▼. 
Brown,  373. 

IMMATERIAL  ERROR.    See  Embezzlement,  5;  Homicide,  la 

IMPEACHMENT  OF  WITNESS.    See  EmbezzlemsmTt  5. 

IMPRISONMENT.    See  Contemff. 

INADVERTENCE.    See  JnD0ME2rr,  SsinNO  Aside,  ok  Gboitrd  ov  Sub- 
fbise,  etc. 

INDORSEMENT   BT  THIRD   PERSON   BEFORE  DEUVERT.     See 
Pbomissobt  Note. 

INFORMATION.    See  CoMMmcsKi'. 

INJUNCTION. 

Injitnction  against  Repeated  TBzaPASSBS^EQnnT— Injunction— Tbbs- 
FASs— Pleading — Action  iob  an  Injitnction. — ^Tbe  complaint  charges 
that  the  defendant  "ia  a  stockholder  in  said  corporation  (plaintiff),  and 
was,  up  to  July  23, 1879,  an  employee  engaged  in  working  in  the  foundry 
or  shop  of  the  plaintiff.  That  on  said  date,  for  good  cause,  defendant 
was  dismissed  from  plaintiff's  employ;  that  though  thus  discharged,  he 
has  ever  since  said  date  come  daily  to  plaintiff's  shop  or  foundry  and  in- 
sisted upon  occupying  his  place  as  an  employee  of  said  plaintiff,  and 
threatens  to  continue  daily  so  to  do.  That  there  is  a  certain  part  of  said 
foundry  known  as  a  hench  and  floor,  whereon  the  said  Ryall  formerly 
^aorked,  and  upon  which  he  still  daily  intrudes,  and  threatens  to  con- 
tinue to  occupy  said  space,  and  to  prevent  any  one  else  from  working 
therein.  That  while  the  said  Ryall  thus  refuses  to  vacate  said  bench 
and  floor,  it  is  impossible  for  said  plaintiff  to  procure  another  workman 
to  occupy  and  work  in  the  said  department  That  the  work  of  said  shop 
is  thus  retarded,  and  the  plaintiff  is  prevented  from  fulfilling  its  con- 
tracts and  1b  obliged  to  refuse  work,  and  to  lose  the  profits  thereof,  and 
that  if  such  conduct  is  not  prevented  the  business  of  the  corporation  will 
be  totally  ruined.  That  in  addition  to  the  certainty  of  the  said  corpora- 
tion's ultimate  ruin  by  the  continuation  of  said  acts  and  conduct  of  this 
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INJUNCTION  (Ck)ntmiied). 

defendant,  it  has  suffered  damagei  and  will  continue  to  be  damaged  by 
this  defendant's  acts  and  conduct,  at  the  rate  of  |50  per  week  from  the 
twenty-third  of  July,  a.  d.  1879." 
Hdd:  The  complaint  does  not  state  facts  sufficient  to  warrant  the  inter- 
position of  a  court  of  equity. — Mechanics*  Fbw%dry  of  San  Franc%9CO  v. 
Ryall,  41ff. 
See  Stay  of  Pbogeedinos;  Swamp  Lakd  District,  1;  Water  Sup- 

PLY,  2. 

INNOCENT  PURCHASER.    See  Ejbctmkot,  3. 

INSANITY. 

Insanity— Reasonable  Doubt— Burden  op  Proof— Satisfactory  Proof — 
Definition— Case  Explained  and  Limited.— The  Court  below  charged 
the  jury  as  follows:  '*  Where  insanity  is  relied  upon  as  a  defense,  the 
burden  of  proof  is  on  the  defendant;  and  that  the  proof  must  be  such 
in  amount  that  if  the  single  issue  of  sanity  or  insanity  of  the  defendant 
should  be  submitted  to  the  jury  in  a  civil  case,  they  must  find  that  be 
was  insane.  That  the  insanity  miist  be  clearly  established  by  satisfac- 
tory proof." 
Held:  In  the  connection  in  which  the  words  are  used^  to  say  that  insanity 
must  be  "clearly  established,"  is  not  to  say  that  the  evidcnoe  must  more 
than  preponderate,  but  only  that  the  preponderance  must  be  plainly  ap- 
parent. Such  must  be  the  ciase  in  every  instance  where  the  affirmative 
of  an  issue  is  sought  to  be  established  and  a  peculiar  presumption  be 
overcome.  There  may  be  a  greater  or  less  degree  of  lucidity,  but  the 
preponderance  must  be  distinctly  perceptible.  It  is  in  this  sense  that 
the  expression  is  often  used  by  Courts  and  law  writers  in  speaking  of  the 
degree  of  evidence  necessary  to  overcome  a  presumption  greater  than  that 
which  arises,  that  a  particular  fact — as  probably  exbting  as  non-exist- 
ing—exists — e,  g.f  as  when  it  is  said  that  fraud  must  be  cleariy  proved. 
In  civil  cases  fraud  is  proved  by  a  preponderance  of  the  evidence,  yet, 
inasmuch  as  the  law,  to  the  credit  of  human  nature,  presumes  that  men 
are  oftener  honest  than  dishonest,  the  preponderance  must  clearly  appear. 
Thus  only  can  the  fact  of  fraud  or  insanity  be  '  'Satisfactorily  proved.**  The 
majority  opinion  in  People  v.  Wreden  (59  CaL  392)  on  this  point  dis- 
approved.— People  v.  Hamilton,  377. 
See  Homicide,  1,  2;  Larceny,  3-9. 

INSOLVENCY. 

1.  Discharge  in  Insolvency  op  Individuae  Member  of  Firm  from  Firh 
Debts. — Under  the  Insolvency  Act  of  May  4, 1852,  and  the  Acts  amend- 
atory thereof  and  supplemental  thereto,  the  discharge  of  an  individual 
member  of  a  firm  from  all  bis  debts  operates  as  a  discharge  from  all  his 
individual  liability  for  the  debts  of  the  firm. — Hawley  v.  Campbelly  442. 

2.  Cases  Distinguished. — Neither  of  the  cases  entitled,  respectively,  Meyer 
V.  Kohlman,  8  Cal.  44;  California  Furniture  Company  v.  HaUey,  54  id, 
315;  Glenn  v.  Arnold,  66  id.  631;  Freeman  v.  Campbell,  id.  639;  and  In 
re  Baker  A  Hamilton,  55  id.  302,  went  further  than  to  hold  that  by  the 
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INSOLVENCY  (Contixnied). 

Insolvent  Act  of  May  4, 1852,  and  the  Act  amendatory  thereof  and  tap- 
plementftl  thereto,  no  provision  was  made  for  the  relief  of  an  insolvent  . 
partnership,  and,  as  a  consequence,  that  the  insolvency  Court  under  those 
Acts  could  not  administer  partnership  property  nor  prevent  partnership 
creditors  from  subjecting  such  property  to  the  payment  of  their  debts. 
In  none  of  the  cases  mentioned  was  it  held  that,  under  the  Acts  referred 
to,  an  individual  member  of  a  firm  could  not  be  discharged  from  his  in- 
dividual liability  for  firm  debts.  Nor,  in  our  opinion,  does  such  result 
necessarily  or  logically  follow  from  the  doctrine  of  those  cases. — Id,,  443. 

5.  Effect  of  Obdeb  in  iNSOLVEycY  Statino  Proceedings. — After  exe- 
cution of  the  mortgage  in  suit,  and  prior  to  the  commencement  of  the 
action,  the  mortgagor  was  adjudged  insolvent,  and  a  stay  of  proceedings 
ordered.  No  judgment  herein  was  asked  for  any  deficiency  after  sale  of 
the  mortgaged  property,  but  the  same  was  waived. 

Held :  The  order  in  the  matter  of  the  insolvency  staying  proceedings  did 
not  prevent  plaintiff  from  foredosing  his  mortgage  lien. — Montgomery  v. 
MerriU,  385. 
4.  Id. — Presumption. —The  plaintiff  in  his  complaint  averred  that  the 
''action  was  brought  by  leave  of  the  Court  first  had  and  obtained." 
Held:  If  the  order  staying  proceedings  could  be  construed  as  having  any 
effect  upon  the  plaintiff's  right  to  foreclose  his  lien,  the  presumption  is 
that  the  Court  which  made  the  order  had,  in  the  exercise  of  its  power, 
modified  it  so  as  to  permit  the  plaintiff  to  bring  the  action. — Id.,  386. 

6.  Id.— HoBiESTEAD— Judgment  on  Pleadings—Answxr. — ^The  answer  of 
the  defendants  admitted  the  allegations  of  the  complaint,  but  affirmative 
matter  as  to  the  insolvency  of  the  mortgagor,  and  as  to  a  declaration  of 
homestead  was  set  up  to  defeat  the  plaintiff's  action.  As  to  the  home- 
stead, it  was  alleged  that  on  the  —  day  of  — ,  a.  d.,  18 — ,  the  defend- 
ant, as  head  of  a  family,  had  acquired  a  homestead  interest  in  the  mort* 
gaged  premises,  by  making,  acknowledging,  and  recording,  according  to 
law,  "  on  that  day,"  a  declaration  of  homestead  upon  the  premises. 

Held :  The  answer  did  not  show  any  existing  claim  which  had  attached 
prior  to  the  mortgage  lien.  Taken  in  connection  with  the  admission  in 
the  defendants'  answer  of  the  allegation  in  the  complaint  that  the  claim 
asserted  by  the  defendants  was  subsequent  and  subject  to  the  mortgage, 
the  answer  must  be  regarded  as  frivolous,  and  containing  no  defense  to 
the  action.  It  was  therefore  proper  for  the  Court  to  grant  the  motion 
for  judgment  on  the  pleadings. — Id. 

6.  Effect  of  Insolvency  Act  of  1880  on  the  Procedure  in  Cases  Insti- 
tuted UNDER  Act  of  1852— Statutory  Construction— Pleading — In- 
solvency.— The  Insolvency  Act  of  1852  under  which  the  proceedings  were 
commenced  did  not  require  the  answer  of  the  petitioner  to  the  opposition 
of  a  creditor  to  be  verified.  Prior  to  the  filing  of  the  answer  to  the  op- 
position, the  Insolvency  Act  of  1880,  which  requires  the  verification  of  the 
pleadings,  had  gone  into  effect.  Held:  The  answer  to  the  opposition 
should  have  been  verified. — Strueven  v.  His  CredUors,  45. 

7.  Id.— Effect  of  Proviso  or  Saving  Clause  in  RepealingClause  of  Act. 
The  provision  in  Section  68  of  the  Act  of  1880,  that  the  Act  is  not  to  af- 
fect any  caee  previously  instituted,  is  not  intended  to  keep  alive  the  former 
mode  of  procedure  in  conflict  with  the  Act.— /d.  GoOqIc 
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INSOLVENCY  (Continned). 
8.  OsjBGTioN  K>B  THS  FiBST  Tdob  IN  BuFBSMJE  CouBT.— The  objection  that 
the  opposing  creditor  had  not  proved  his  claim  before  filing  his  opposition 
can  not  be  taken  for  the  first  time  in  the  Supreme  Ck>urt. — IdL^  46. 
See  Cbeditobs,  1,  2;  Equitt;  Homestead,  1,  U;  Mortgage,  7. 

INSTKUCTION. 

iKSTBUcnoN — ^Vebdict. — ^When  the  instmctions,  taken  as  a  whole,  fairly 
submit  the  case  to  the  jury,  the  verdict  will  not  be  disturbed  for  mere 
inaccuracies  or  errors  from  which  no  possible  injury  could  have  resulted. 
WiU<m  V.  8ou(:hem  Pacific  S.  S.  Co.,  164. 
See  Assault  to  Commit  Murder,  1-7;  Burglary,  5-9;  Embezzle- 
ment, 3;  Evidence,  1,  3;  Homicide,  6;  Larceny,  7;  Malicious 
Prosecution,  1,  2;  Murder,  1;  Murder  in  the  First  Degree; 
Pledgee,  Purchase  by;  Pledgee  or  Mining  Stock,  Right  or,  as 
against  Pledgor. 

INSTRUMENTS  OP  CRIME.    See  Burglary,  2,  3. 

INSULTING  LANGUAGE.    See  Murder,  6. 

INTEREST.    See  Foreclosure,  1;  Taxes  Paid  by  Mortgagee,  Recov- 
ery or. 

INTERVENTION. 

Intervention — Pleading. — The  pleading  of  an  intervener  claiming  to  be  an 
innocent  purchaser  without  notice  is  insufficient,  unless  it  contains  proper 
averments  to  that  effect — Coffey  v.  Oree^fidd,  603. 

IRREGULARITY.    See  Trial,  1,  2. 

IRRELEVANT  INSTRUCTION.    See  Embezzlement,  3. 

IRRESISTIBLE  IMPULSE.    See  Homicide,  2. 

ISSUES.    See  Findings,  2;  Mechanics'  Lien  Law;  Verdict,  2;  3,  4. 

JOINDER  OF  PARTIES.    See  Joint  Promissory  Note. 

JOINT  PROMISSORY  NOTE. 

Joint  Promissory  Note^Joinder  or  Parties.— An  action  is  maintainable 
in  this  State  upon  a  joint  promissory  note  against  a  surviving  maker  and 
the  personal  representative  of  a  deceased  maket^—Boatwick  v.  McBhoy^ 
496. 

JUDGE.    See  Salary  of. 

JUDGMENT. 

1.  Judgment,  When  Final.— A  judgment  is  not  final  until  It  is  recorded. 
Ccndee  v.  BaTUyn^  1. 
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JUDGMENT  (Continued). 

2.  Judgment  Modifird  to  Corrjesponb  wtph  Vkbdict.— The  jury  found 
for  the  plaintiff  in  the  sum  of  $295»345.d8,  and  the  judgment  waa  entered 
for  the  sum  of  $305,650.05. 

Held :  The  judgment  should  be  modified  so  as  to  correspond  with  the  ver- 
dict of  the  jury. — ffaj/ward  v.  Jiogera,  349. 

3.  Vacation  of  Judgment — Jurisdiction. — ^An  order  vacating  a  judgment 
entered 'more  than  three  years  previously  reversed  on  the  authority  of 
Bell  v.  Thompson,  19  Cal.  706,  and  other  cases.—  Walelee  v.  Davis,  514. 

See  Change  of  Concluhions  of  Law  before  Entry  of  Judgment; 
Ejectment,  1 ;  Evidence,  2;  Insolyenct,  4;  New  Trial,  2;  Prac- 
tice; Verdict,  4. 

JUDGMENT  CREDITOIL    See  Creditor. 

JUDGMENT  FOR  CONTEMPT. 

1.  Judgment  for  Contemft— Afpeai^-^ase  Limited. — An  appeal  will  not 
be  entertained  from  a  judgment  of  contempt  in  any  case  dififering  in  its 
circumstances  from  that  in  People  v.  0*NeU,  47  Cal.  109,  or  not  limited 
by  the  conditions  therein  considered  as  material. — HuerstcU  v.  Muir,  479. 

2,  Id.— Id,— Alias  Writ  of  Restitution.-— Upon  a  judgment  for  contempt 
for  re-  entering  upon  land  from  which  defendant  had  been  ejected,  the 
Court  has  no  discretion  to  refuse  an  cUicu  writ  of  restitution.  That  por- 
tion of  the  judgment  is  merely  incidental;  and  if  the  appeal  can  not  be 
sustained  as  to  the  whole  judgment,  it  must  fail  as  to  every  part. — Id. 

JUDGMENT  IN  EXCESS  OP  VERDICT.    See  Verdict,  4. 

JUDGMENT,  SETTING  ASIDE  ON  GROUND  OF  SURPRISE,  Etc. 

Setting  Aside  Judgment  on  Ground  of  Sxtrprise,  Inadvertence,  or 

Mistake— Judgment— Practice— New  Trial— Default.— In  this  case. 

Held:  The  Court  below  should  have  granted  the  defendant's  motion  to  set 

aside  the  judgment.    The  case  is  within  Section  47?,  C.  C.  P. — Dodge  v. 

Hidenour,  263. 

JUDICIAL  NOTICE.    See  Mining  Claims,  1,  2. 

JURISDICTION. 

Jurisdiction — Appeal  from  Justice's  Court — Amendment   of  Com- 
plaint— Certiorari. — Certiorari  to  review  an  order  of  the  Superior  Court 
allowing  the  plaintifif  to  amend  his  complaint  in  the  case  appealed  from 
the  Justice's  Court. 
HeUl:  There  was  no  excess  of  jurisdiction. — KUts  v.  Superior  Court  of 
Nevada  County,  203. 
See  AcrrioN  to  Trt  Title  to  Office;  Federal  Court,  Removal  of 
Cases  to;  Homestead,  1;  Judgment,  3;  Licfjibe,  2;  Police  Court; 
Prorate  Court;  Supervisors,  Jurisdiction  of. 
JUROR. 
1.  Examination  of  Juroi^— Challenge — ^Actual  Bias. — Upon  theexamina- 
tion  of  a  juror,  who  has  stated  that  be  has  formed  a  qualified  opinion  as  to 
Cal.  Reps.  LXII-44  C^r^n^n]o 
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JUROR  (Continued). 

the  guilt  or  innocence  of  the  defendant^  the  juror  can  not,  in  the  abeenoe 
of  a  chaUenge  foractizal  bias,  be  asked  whether  he  believes  the  defendant 
to  be  guilty  or  not  guilty, — People  v.  ffamUton,  377. 

2.  Id. — Id. — Id. — Upon  a  challenge  for  actual  bias  such  s  question  mi^it 
properly  be  asked,  as  tending  to  show  an  existence  of  actual  bias. — Id. 

3.  Id.  —Id.  — Id.  — Cari  Distinguished.  — What  is  said  in  People  v .  WUliama, 
6  Cal.  206,  with  reference  to  the  impropriety  of  permitting*  the  inquiiy  oo 
which  side  an  opinion  has  been  expressed,  was  not  called  for  in  the  caae« 
But  treating  the  case  as  correctly  deeiding,  that,  upon  the  issue  of  *'  im- 
plied bias,"  which,  as  the  law  then  stood,  was  established  by  showing 
that  a  juryman  '*had  formed  or  expressed  an  unqualified  opinion,"  etc, 
it  was  immaterial  to  know,  and  therefore  (in  view  of  the  possible  effect 
upon  other  persons  summoned  as  jurors  and  awaiting  examination)  im- 
proper to  inquire,  whether  the  "unqualified  opinion"  was  for  or  against 
the  prisoner;  such  an  issue  can  no  longer  be  raised,  since  "the  having 
formed  or  expressed  an  unqualified  opinion  as  to  the  guilt  or  innocence 
of  the  accused"  is  no  longer  a  cause  of  challenge  for  implied  bias.  (Penal 
Code,  1074.)— /d. 

4.  Id. — Id. — ^Id.— Case  Explained. — ^The  language  of  the  Covrt  in  People 
V.  Backusy  5  Cal.  277,  is  not  to  be  construed  as  holding  that  a  defendant 
need  not  interpose  a  challenge,  as  for  implied  or  actual  bias,  until  he  has 
proved  that  it  ought  to  be  allowed,  or  that  he  can  complain  of  any  rulinjp 
with  reference  to  a  question  he  may  ask,  without  challenging  the  juror^ 
but  only  that  it  is  the  better  practice  to  permit  preliminary  inquiries, 
which,  if  answered  satisfactorily  to  defendant,  may  relieTe  him  of  the 
necessity  of  challenging.  But,  if  it  be  admitted  to  be  the  rule,  that  the 
examination  may  be  exhaustive  before  the  challenge,  the  examination, 
or  any  ruling  during  its  continuance,  can  not  be  made  the  foundation  for 
alleged  error,  unless  the  challenge  is  taken  a(  some  stage  of  the  pioeeedinge 
in  the  Court  below. — Id. 

6.  Id.— Id.— Peremptory  Challenge— Oases  Explained  and  LnoTED. — 
After  a  trial  of  an  issue  as  to  the  existence  of  actual  bias  in  the  mind  of 
the  juror,  and  a  finding  against  the  challenging  party,  it  wotuld  appear 
that  he  should  be  sufficiently  informed  to  exercise  his  right  of  peremptory 
challenge.  The  law  gives  him  the  advantage  of  any  knowledge  he  may 
thus  acquire,  but  does  not  afford  him  an  opportunity  to  examine  a  juror 
for  the  avowed  object  of  determining  whether  he  will  challenge  him  per- 
emptorily. Watwn  V.  Whitney  (23  Cal.  379)  and  People  v.  Car  Soy  (57 
id.  102)  explained,  and  the  dicta  on  this  point  disapproved. — Id, 

JURY. 

1.  Jury. — The  point  whether  the  recognition  by  a  married  woman  of  an  obli- 
gation for  the  payment  of  money,  void  when  made,  after  the  disability 
to  so  contract  had  been  removed,  did  not  make  the  obligation  binding 
upon  her,  noticed  but  not  decided. — Brichell  v.  Batchelder,  624. 

2.  MISC50NDUCT  OF  JuRY — CoNFLiCTiNO  APFiDAViTS.— Where  affidavits  as  to 
the  misconduct  of  the  jury  are  conflicting,  the  ruling  of  the  Court  below 
will  not  be  disturbed. — People  v.  Dye,  623. 

See  Burglary,  1;  Evidence,  4;  Fraitd,  2;  Neougekce,  2',  Puedoxx; 
PUBCHAS.  BT,  VHa>icr,  2,  ».  4.  ^^.^^^^  ^^  GoOglc 
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JUSTICE'S  COURT.    See  Ckrtiokabi,  2;  Jttbisoxction. 

JUSTIFICATION.     See  AssatJlt  to  Commit  Mubdeb»  5;  Homicide,  3-6; 
MURDBB,  2-6. 

LARCENY. 

1.  Labckny—Evidencb— Variance  as  to  Sex.— A  variance  as  to  the  aex  of 
the  animal  charged  to  be  stolen  is  immateriaL — People  v.  Pico,  50. 

2.  Id.— Id.— Id.— -Horse— Bbfinition.— At  common  law  the  word  "  horse  " 
was  used  in  its  generic  sense,  and  was  held  to  include  all  animals  of  the 
horse  species,  whether  male  or  female;  and  the  Legislature  of  this  State, 
in  using  the  word  "mare"  (in  Sec.  487,  Penal  Code),  did  not  intend  to 
modify  or  change  the  common-law  rule,  but  inserted  the  word,  possibly, 
for  more  definltenesa. — Id, 

3.  Id.  —  Id. — Insanity  — General  Refutation.  —  Insanity  is  not  to  be 
proven  by  general  reputation. — Id, 

4.  Id. — Id. — Id. — Hearsay. — For  the  purpose  <rf  showing  the  insanity  of 
the  defendant,  a  witness  testified  to  his  throwing  away  a  suit  of  clothes; 
but  on  cross-examination  it  appeared  that  the  witness  had  no  personal 
knowledge  of  the  clothes  being  thrown  away,  or  of  the  reason  therefor;  he 
knew  of  the  circumstances  only  by  hearsay.  HM:  The  testimony  was 
properly  stricken  out. — Id. 

5.  Id.— Id. — Id.— Opinion  of  Family.— Evidence  that  the  defendant  was 
always  treated  by  his  family  as  an  imbecile  or  an  insane  person  is  inad- 
missible.— Id, 

(L  Id. — Id. — Id. — Ofinion  of  Acquaintances. — ^Witnesses  were  examined 
for  the  purpose  of  sliowing  the  sanity  of  defendant,  and  from  their  exam- 
ination it  appeared  that  they  were  acquainted  with  him  and  had  more  or 
less  opportunity  for  acquiring  knowledge  on  which  to  base  an  opinion. 
Held:  The  witnesses  having  shown  themselves,  respectively,  to  have  been 
acquainted  with  the  defendant,  the  determination  of  the  question  as  to 
whether  that  acquaintance  was  of  an  intimate  character  was  within  the 
discretion  of  the  Court  below,  with  the  exercise  of  which,  there  being  no 
abuse,  this  Court  will  not  interfere.— 7<f. 

7.  Id. — Id. — Id.— Instruction  —  Larceny — Definition — Felonious  In- 
tent.— The  Court  instructed  the  jury:  "  It  b  further  claimed  thatalthough 
the  jury  may  believe  the  defendant  took  the  animal  in  question ;  yet,  unless 
at  the  time  of  such  taking  he  then  intended  to  steal  the  same,  he  must 
be  acquitted.  I  instruct  you  that  if  the  defendant  wrongfully  and  un- 
lawfully and  without  the  knowledge  and  consent  of  the  owner  of  this 
animal,  or  of  any  person  who  could  give  such  consent,  or  as  a  mere  tres- 
passer and  wrong-doer,  drove  away  said  horse,  not  then  intending  to  steal 
the  same,  but  that  thereafter,  while  still  in  such  wrongful  possession  of 
said  horse,  he  feloniously  sold  the  same  and  appropriated  the  proceeds  of 
such  sale  to  his  own  use,  such  taking,  sale,  and  appropriation  constitute, 
upon  the  part  of  the  defendant,  the  crime  of  larceny  as  fully  and  com- 
pletely as  though  such  felonious  intention  had  existed  in  the  defendant 
at  the  first  taking  of  such  animal."  Heid:  The  instruction  was  correct. 
Id,,  51. 

8.  Id.— Id.  — Id. —  Insanity — Definition — Reasonable  Doubt. — The 
Court  instructed  the  jury:  <*  The  standard  of  accountability  is  this:  Had 
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the  party  sufficient  mental  capacity  to  apjyreciate  the  character  and  quality 
of  the  act  ?  Did  he  know  and  understand  that  it  was  a  violation  of  the 
rights  of  another,  and  in  itself  wrong;  did  he  know  that  it  was  prohibited 
by  the  laws  of  the  land,  and  that  its  commission  would  entail  punishment 
and  penalties  upon  himself?  If  he  had  the  capacity  thus  to  appreciate 
the  character  and  comprehend  the  possible  or  probable  consequence  of 
his  act,  he  is  responsible  to  the  law  for  the  act  he  has  committed  and  is 
to  be  judged  accordingly.  The  defense  of  insanity  is  a  defense  which 
may  be  and  sometimes  is  resorted  to,  in  cases  in  which  the  proof  of  the 
overt  act  is  so  full  and  complete  that  any  other  means  of  avoiding  con- 
viction, and  escaping  punishment,  seems  hopeless.  While,  therefore, 
this  was  a  defense  to  be  weighed  fairly,  fully,  and  justly,  and  when  satis- 
factorily established  must  recommend  itself  to  the  sense  of  humanity  and 
justice  of  the  jury,  they  are  to  examine  it  with  care,  lest  an  ingenious 
counterfeit  of  this  mental  infirmity  shall  furnish  immunity  to  guilt." 
"In  all  other  matters  except  that  of  insanity,  defendant  is  entitled  to 
every  reasonable  doubt."  The  Court  also  refused  to  give  instructions 
embodying  the  converse  of  these  propositions. 
Held:  The  instructions  were  correct,  and  it  therefore  follows  that  the  in- 
structions asked  for  and  refused  were  incorrect. — Id. 
9.  Id. — Id. — Insanity. — ^When  a  defendant  is  brought  up  for  judgment  on 
conviction  it  is  not  error  for  the  Court,  where  it  entertains  no  doubt  as 
to  his  sanity,  to  refuse  to  submit  the  issue  of  insanity  to  a  jury,  under 
Sec.  1368,  Penal  Code.— /<£. 

10.  Lakcent— Evidence  of  Previous  Offense.— Upon  the  trial  of  a  person 
charged  with  larceny,  it  is  error  to  permit  evidence  to  be  introduced 
tending  to  show  that  the  defendant  had  at  another  time  stolen  other 
property  than  that  described  in  the  indictment. — People  v.  Hartmatiy 
562. 
See  'Embezzlement,  1-4. 

LAW  OP  THE  CASE. 

Law  of  the  Case— Formeb  Aepeal— Finding  Scfpobtsd  bt  the  Evi- 
dence.— On  a  former  appeal  in  this  case,  reported  in  42  CaL  691,  it  was 
held  that  upon  the  execution  of  the  deed  from  Montenegro  to  Forbes, 
August  7,  1848,  all  the  title  that  M.  then  held  to  the  premises  described 
in  it  passed  to  and  vested  absolutely  in  F. 
Held:  Conceding  that  under  the  Mexican  law  the  sale  might  have  been  re- 
scinded after  the  execution  of  said  deed,  the  findiog  of  the  Court  below 
that  it  was  not  rescinded  is  sustained  by  the  evidence. — Morenhaut  v. 
BeU,  336. 
See  Fobmer  Appeal;  New  Tbial,   1,  2;  School  Wabbant,  Loca- 
tion OF,  ON  Unsubveyed  Land. 

LEAVE  TO  AMEND.    See  Amendment  of  Complaint. 

LEGISLATURE,  DUTY  OF. 

1.   Legislature,  Dutt  of. — The  Constitution  contemplated  the  enacting 
by  the  Legislature,  where  they  did  not  exist,  of  all  laws  necessary  to  give 
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LEGISLATURE,  DUTY  OF  (Continued). 

effect  to  its  oommands,  and  that  none  should  be  passed  in  oontncvention 
of  its  provisions.  When,  therefore,  the  Constitution  fixed  the  manner 
of  establishing  such  rates  or  compensation,  and  further  declared  that  the 
right  to  collect  such  rates  or  compensation  so  established  is  a  franchise^ 
and  can  not  be  exercised  except  by  authority  of  and  in  the  manner  pre- 
scribed by  law,  it  was  the  duty  of  the  Legislature,  if  they  d;d  not  exist, 
to  provide  the  needful  laws. — People  v.  Stephens^  210. 
2.  Id.— FAILC7BB  TO  Enact  Laws,  Effect  of. — ^But  the  failure  of  the 
Legislature  to  enact  such  laws,  if  failure  there  was,  could  not  prevent  the 
establishment  of  the  rates  or  compensation  specifically  required  to  be  es- 
tablished by  the  Constitution. — Id, 

LEGISLATURE,  POWER  OF.    See  Prohibition. 

LICENSE. 

1.  License— MuNiciPALiTT— Repeal  of  Statuts. — ^Asnuning,  without  de- 
ciding, that  the  Act  of  March  29,  1878  (Stats.  1877-8,  p.  442),  relates  to 
tnunicijxd  as  well  as  State  licenses,  it  simply  enumerates  certain  busi- 
nesses and  occupations,  and  declares  what  shall  be  paid  for  licensee  by 
each  of  those  specified.  It  does  not  operate  a  repeal  of  the  Act  of  March 
90,  1872  (Stats.  1871-2,  p.  737),  which  authorizes  the  Board  of  Supervis- 
ors to  fix  the  sum  to  be  paid  by  different  trades,  occupations,  and  busi- 
nesses or  employments  carried  on  or  conducted  within  the  limits  of  the 
municipality,  except  to  the  extent  of  the  particular  businesses,  etc.,  sped- 
fitd  in  the  act.  Neither  does  the  act  expressly  or  impliedly  repeal  the 
first  section  of  the  Act  of  187%  which  limits  the  punishment  of  those  found 
guilty  of  refusing  to  take  out  a  license  as  required  by  any  lawful  order 
of  the  Board  of  Supervisors. — Ex  parte  Bemert,  624. 

2.  Id. — ORDINANCE — Misdemeanor — Penalty — Jurisdiction. — The  peti- 
tioner was  convicted  in  the  Police  Court  of  San  Francisco,  and  adjudged  to 
pay  a  fine  of  $20,  and  in  default  of  payment  to  be  imprisoned  in  the  county 
jail  for  the  period  of  ten  days,  for  the  offense  of  yiolating  an  ordinance 
entitled  ** Order  No.  1589,"  portions  of  which  are  as  follows:  ''Sec.  1. 
Any  person  who  shall  violate  any  of  the  provisions  of  the  above  order 
ehall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
flhall  be  punished  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  not  more  than  six  months,  or  by  both."  ''Sec.  10,  subd. 
43.  Each  proprietor  of  a  billiard-table  and  pool-table,  not  kept  exclu- 
sively for  family  use,  shall  pay  a  license  of  six  dollars  a  quarter,  and  for 
a  bowling-alley  six  dollars  a  quarter,  and  for  each  additional  alley  five 
dolUirs  a  quarter."  By  the  first  section  of  the  Act  of  March  30,  1872— 
under  which  the  authority  to  enact  the  ordinance  in  question  was  de- 
rived— it  is  provided  that  any  person  carrying  on  any  business  within 
the  limits  of  a  city  which  is  or  shall  be  required  to  be  licensed,  without 
having  first  obtained  the  license  therefor,  as  required  by  the  laws  of  the 
State,  "or  by  the  lawful  orders  of  the  Board  of  Supervisors  of  such  city 
and  county,"  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof, ' '  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  dol- 
lars or  by  imprisonment  for  a  period  not  exceeding  thirty  days  in  case 
the  fine  is  not  paid.  ^  j 
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UCENSB  (Continued). 
HM:  By  the  ordinance  and  act  referred  to  it  ift»  in  effect,  provided  that 
the  Police  Omxt  shall  have  power  to  fine  only  in  the  sum  of  one  hundred 
dollars,  or  a  greater  sum  not  exceeding  one  thousand  dollars,  and  that 
the  imprisonment  shall  be  inflicted  only  in  case  the  fine  of  one  hundred 
dollars  or  more  is  not  satisfied  by  payment.  In  rendering  the  Judgment^ 
therefore,  the  Police  Court  transoended  its  jurisdiction. — Id. 

3.  Id.— Id. — Id.— Id. — ^Pool-table— Gaming.— The  letting  to  hire  of  a 
pool-table  does  not  necessarily  involve  gaming  for  money  or  value. — Id.^ 
625. 

4.  Id. — ^Id. — ^Id. — Ti>. — Theordinanceonlyrequireathoaewhomake a  "busi- 
ness, calling,  or  employment "  of  keeping  a  pooUtable  to  pay  a  license,  and 
it  is  therefore  not  open  to  the  objection  that  it  impoeesa  license  upon  the 
proprietor  of  a  pool-table  not  kept  for  hire. — Id. 

&  Id. — Id. — Id. — Id. — Appeal. — Upon  an  appeal  from  a  void  judgment  of 
the  Police  Cburt  this  Court  might  remand  the  case,  with  directions  that 
defendant  be  sentenced;  but  in  a  proceeding  by  habeas  corpus  it  can  not 
command  the  entry  of  a  judgment  in  the  lower  Court,  and  therefore  ought 
not  to  permit  the  petitioner  to  remain  in  jail  upon  the  conjecture  that  the 
Court  which  pronounced  the  judgment  may  become  convinced  of  its  in- 
validity, and  then  proceed  to  enter  a  different  judgment. — Id, 

LICENSE  TO  PBACTICE  MEDICINE.    See  Medical  Examikebs. 

LIEN.    See  Looqer's  Liek  Law;  Mechahic's  Lien  Law. 

LIMITATIONS,  STATUTE  OF.  • 

1 .  Statute  of  LtBOTATiaNS— Pleadings— Demurbek.— The  defendants  de- 
murred to  the  complaint  in  this  action,  and  contended  that  the  cause  of 
action  is  barred  by  the  Statute  of  Limitations.  The  complaint  was  filed 
August  30,  1878;  in  the  complaint  it  was  alleged  that  the  plaintiff,  on 
the  second  day  of  May,  1878,  recovered  a  judgment  against  the  insolvent 
corporation,  upon  an  indebtedness  which  accrued  between  the  ninth  of 
May  and  the  fifteenth  of  October,  1873.  No  disbandment  of  the  com- 
pany, no  cessor  of  business,  no  call  upon  the  subscrij^ers  to  pay,  nor  the 
existence  of  any  other  fact  that  would  put  the  Statute  of  Limitations  in 
motion,  was  averred  in  the  complaint. 

Held:  A  defendant  can  not  avail  himself  of  the  Statute  of  Limitations  by 
demurrer  to  the  complaint,  unless  it  affirmatively  appears  therefrom  that 
the  action  is  barred  by  some  provision  of  that  statute;  in  this  case  it  does 
not  so  appear,  and  the  demurrer  should  be  overruled. — Harmon  v.  Pttge, 
448. 

2.  Statttte  of  Limitations  whek  Defendant  Absent  from  State,  on 
Note  EIxecdted  oxjt  of  This  State. — The  defendant  S.  pleaded  the 
Statute  of  Limitations. 

Held:  As  the  note  was  executed  in  the  State  of  Nevada,  and  there  is  no 
pretense  that  the  defendant  openly  visited  California  more  than  two 
years  before  the  commencement  of  the  action,  the  Court  below  properly 
found  against  the  defendant  oa  to  the  bar  of  the  statute.— Xiaii^  v^  Sjpechi, 
145. 
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LOCAL  JURISDICTION,    See  Pouca  Court. 

LOCATION  OF  MINING  CLAIMS.    See  Mining  Claims,  1,  2. 

LOCATION   OF   SCHOOL   WARRANT  ON   UNSURVEYED    LAND, 
See  School  Warrant. 

LOGGER'S  LIEN  LAW. 

Loooer's  Lien  Law— Construction  of  STATUTB.^Thc  Act  of  March  30, 
1878,  giving  a  lien  to  loggers,  etc.,  does  not  apply  to  contracts  entered 
into  prior  to  the  date  of  that  Bct,'-8hi{ffleton  v.  IJill^  483. 

MALICE.    See  Murder  in  First  Degree. 

MALICIOUS  PROSECUTION. 

1.  Malicious  Prosecution — Probable  Cause — ^iNSTRUcnoN. — In  an  action 
for  malicious  prosecution  the  Court  in  its  charge  said:  "The  jury  in  an 
action  for  malicious  proeecution  are  not  to  determine  whether  the  facts 
amount  to  a  probable  cause;  but  it  is  the  province  of  the  Court  to  de- 
termine that  question.  I  have  determined  that  question,  gentlemen, 
when  I  tell  you  that  the  very  fact  that  this  man  was  arrested  and  liber- 
ated in  the  Police  Court  gave  him  a  right  of  action." 

Held  :  The  charge  was  erroneous,  in  that  the  Court  determiued  that  the 
facts  mentioned  estabUahed  conclusively  want  of  probable  cause. — Rogers 
V.  Mahaney,  611. 

2.  Id.— Id.—Id.— Charge  op  Court— Exception  —  Practice. — Defend- 
ants* counsel  excepted  "to  that  part  of  the  charge  about  probable  cause," 
reciting  the  first  sentence  employed  by  the  Court  in  treating  of  the 
subject. 

Held :  The  exception  to  the  portion  of  the  chaise  objected  to  was  suffi- 
ciently specific. — Id, 

MANDAMUS. 

L  Mandamus —Certiorari  -Prohibition— Prerogative— Writ— Res 
Adjudicata. — When,  upon  issue  of  law  or  fact  joiued,  a  Superior  Court 
has  adjudicated  the  merits  of  an  application  for  maiulamus  or  other  pre- 
rogative writ,  such  adjudication  is  as  conclusive  (except  on  appeal)  upon 
this  Court  as  it  is  upon  another  Superior  Court. — SaiUa  Cruz  Gap  Turn- 
pike Joint  Stock  Company  v.  Board  of  Supervisors  of  the  County  of  Santa 
Clara,  40. 

2.  Id. —  Id. — ^Id.— Id. — Id.— Appeal. — In  issuing  such  writs  the  Supreme 
Court  and  the  several  Superior  Courts  are  peers — each  having  original 
jurisdiction;  whether  the  judgment  of  each  is  final,  it  is  not  necessary  in 
this  case  to  decide. 
Semble:  An  appeal  wiU  lie  in  such  cases  from  the  judgment  of  the  Superior 
Court. — Id, 

3  Mandamus— Default— Commissioners  of  Transportation— Abate- 
ment OF  Action. — ^In  a  proceeding  for  mandamus  to  compel  the  defendant, 
under  the  Act  of  April  3,  1876  (Stats.  187i>-6,  p.  783),  to  furnish  to  the 
CAuBunicsioners  of  Transportation,  created  by  that  Act,  certain  informa- 
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MANDAMUS  (Continued). 

tion,  the  default  of  the  defendant  was  entered,  and  a  peremptory  writ 
iflsued. 
HM:  The  writ  of  maiidamua  can  not  be  granted  by  default;  and  held,  fur- ' 
ther,  the  Act  having  been  repealed,  that  the  proceeding  ebould  be  dia* 
miaaed. — People  v.  Central  Pacific  Railroad  Company,  506. 

4.  Mandamus — Debt  of  Municip at jty— Constitutional  Law. — Manda" 
mu8  to  the  defendant,  as  Auditor  of  San  Francisco,  to  compel  him  to 
audit  certain  biUs  for  gas  furnished  the  city.  The  defense  set  up  in  the 
answer  was:  1.  That  the  revenue  for  the  year  in  which  the  indebtedness 
was  incurred  had  been  exhausted  at  the  time  of  the  presentation  of  the 
bills;  and,  2.  That  the  plaintiff  was  indebted  to  the  city  and  county  in 
a  larger  amount  for  taxes. 
Held:  Under  Section  18  of  Article  zi.  of  the  Constitution,  no  indebtedness 
or  liability  can  be  incurred  by  a  municipality  (except  iu  the  manner 
therein  stated)  exceeding  in  any  year  the  income  and  revenue  actually 
received  by  it.  In  other  words,  each  year's  income  and  revenue  most 
pay  each  year*s  indebtedness  and  liability,  and  no  indebtednees  or  lia- 
bility incuiTed  in  any  one  year  shall  be  paid  out  of  the  income  or 
revenue  of  any  future  year. — San  Francisco  Gas  Co.  v.  Brichaedelf  641. 

6.  Id. — Id.  — Taxes—Debt — Definition  . — Thornton,  J. ,  concurring  in  the 
leading  opinion,  was  also  of  the  opinion  that  a  tax  is  a  debt  within  the 
meaning  of  Section  82  of  the  Consolidation  Act;  and  that  under  that  sec- 
tion the  plaintiff,  if  the  allegations  of  the  answer  were  true,  was  not  en- 
titled to  the  writ.— /rf. 

6.   Id. — Id. — Id. — McKinstrt,  J.,  was  of  the  opinion  that  the  writ  ought 
not  to  issue,  and  therefore  dissented  from  the  order  of  reference. — Id, 
See  County  Bond;  Railboad,  Receiveb  of;  Statement  on  Appeal. 

MARRIED  WOMAN,  CONTRACT  OF. 
1.  CoNTKACT  OF  MARRIED  WoMAN. — Section  167  of  the  Civil  Code,  under 
which  a  married  woman  was  unable  to  make  a  contract  for  the  payment  ol 
money,  was  changed  by  the  Legislature  of  1873-4,  taking  effect  July  1, 
1874,  so  that  a  married  woman  could  make  such  contract,  and  bind 
herself  by  note  and  mortgage.  A  mortgage  exe<2uted  by  a  married 
woman  Juno  1,  1874,  was  binding  upon  her. — Brickell  v.  Batchelder, 624. 

MARSHALING  OF  SECURITIES.    See  Mortoaob,  6. 

MAYHEM. 

Mayhem — Definition. — ^The  biting  off  the  ear  of  a  human  being  is  mayhem. 
PeopUv,  Golden,  642. 

MECHANIC'S  LIEN  LAW. 
1..  Under  Mechanic's  Lien  Law,  Sub-oontbaotob's  Lien  is  Subobdinatx 
to  Contract  ofthe  Original  Contractor— Complaint  Insufficient.— 
Action  of  foreclosure  of  mechanic's  lien  by  the  plaintiff  as  sub-oontrator 
under  one  W.,  the  original  contractor,  against  the  defendants,  Wagner 
and  wife,  owners  of  the  premises.  The  complaint  failed  to  state  that 
anything  was  due  from  the  defendants  Wagner  and  wife  to  the  original 
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MECHANIC'S  LIEN  LAW  (Continued). 

contractor  when  plaintiff's  lien  was  filed  or  that  defendants  were  notified 

or  had  any  knowledge  of  the  claim  of  plaintiff  prior  to  the  payment  in 

full  of  the  amount  due  to  the  origual  contractor  under  his  contract. 

Held:  The  complaint  contains  no  statements  of  a  cause  of  action. — JRosen- 

kranzv,  Wajgner,  151. 
2.  Id. — Finding  outside  of  Issue. — The  Court  below  found  as  a  fact  that 
the  defendants,  Wagner  and  wife,  were  notified  orally  and  in  writing  that 
the  plaintiff  had  performed  work  etc.,  for  which  he  claimed  sixty  dollar^ 
and  eighteen  cents  before  defendants  made  the  second  payment  of  five 
hundred  dollars  to  the  contractor.  Htld:  This  finding  is  entirely  without 
the  issues  made  by  the  pleadings. — Id, 

MEDICAL  EXAMINERS. 

Medical  Examinees— License  to  Peactice  Medicine— Constitutional 
Law.— Section  8  of  the  Act  of  April  1,  1878,  making  it  a  misdemeanor  to 
practice  medicine  without  having  first  procured  a  certificate  as  required 
by  that  Act,  is  not  unconstitutional. — Ex  parte  Johnson^  263. 

MEDICAL  EXPERT.    See  Uomicide,  a 

MERETRICIOUS  UNION.    See  Assault  to  Commit  Mubj>er,  1. 

MINING  CLAIMS. 

1.  Location  or  Minino  Claims— Estoppel  by  Deed— Judicial  Notice. — 
The  lower  Court  found  that,  on  a  certain  day,  the  plaintiff  became  the 
purchaser  by  *'deed  from  the  defendants  and  others,"  of  the  mining 
claims  described  in  the  complaint,  and  entered  into  possession  thereof. 

Held:  In  the  absence  of  proof  of  subsequently  acquired  title  from  a  para- 
mount source,  the  defendants  are  estopped  from  denying  that  they  and 
their  co-grantors  were  the  owners  of  and  entitled  to  the  possession  of  the 
mining  claims  at  the  execution  of  the  deed. — Bdeher  Con,  Q.  M,  Co,  v. 
D^errari,  160. 

2.  Id. — Id. — Id. — As  the  appellate  Court  takes  notice  of  the  character  of  the 
property,  and  its  original  ownership  in  the  United  States,  defendants  are 
estopped  from  denying  that  they  and  their  co-grantees  (or  those  from ' 
whom  they  derived)  had  located  the  mines  in  accordance  with  the  laws 
of  the  United  States,  the  only  way  in  which  the  title  could  be  acquired. 
Id, 

3.  WoKK  ON  Mining  Claims— Fobfeitube. — The  lower  Court  found  that  in 
the  year  1880  plaintiff  expended  in  labor  on  the  two  claims  one  hundred 
dollars,  and  in  January,  1881,  resumed  work  upon  the  claims  and  ex- 
pended in  labor  twenty-four  dollars  before  the  entry  and  location  of 
defendants  in  August,  1881. 

Held:  Under  Section  2324,  Revised  Statutes  of  the  United  States,  allow- 
ing  resumption  of  work,  "after  failure  and  before  location,"  plaintiff's 
rights  were  not  forfeited  when  defendants  entered. — Id, 
4t,  Id. — ^Id. — It  is  unnecessary  to  decide  that  an  attempt  to  assert  a  continuous 
right  may  be  based  upon  a  pretense  .of  work,  so  plainly  a  sham  that  it 
will  be  disregarded,  as  here  the  work  done  was  actual  and  valuable.-— /i. 

Digitized  by  VjOOQIC 


Mortgage. 


MINING  CLAIMS  (Continued). 

5.  Id. — ^Id. — Forfeitures  and  denounoements  are  not  to  be  favored  by  baeiiig 
them  upon  language  which  does  not  plainly  and  unmistakably  provide 
for  them. — Id, 

MINING  STOCK.    See  Cqnvebsiom;  Pledges  of  Mining  Stock,  Right 
OF,  AS  Against  Pledgor. 

MISCONDUCT  OP  JURY,    See  Jury,  2. 

MISDEMEANOR.    See  Embezzlement,  2;  License,  2-5. 

^IISTAKK    See  Judgment,  Setting  Aside,  on  Gsottnd  of  Surprise,  Era 

MORTGAGK 

1.  MoRTGAGE^^-CoNSTRUcnoN. — ^The  clause  in  the  mortgage,  giving  the  right 
to  sell  in  case  of  de&ult,  refers  to  a  default  in  the  payment  of  interest,  not 
to  a  default  in  adding  it,  when  unpaid,  to  the  principal;  the  right  to  dis- 
pose of  the  interest  due  and  unpaid,  in  the  mode  prescribed  in  the  note, 
was  given  to  the  mortgagee,  not  to  the  mortgagors;  the  mortgagee  might 
delay  it,  or  waive  it,  but  a  delay  in  exercising  this  right  could  not  be 
construed  as  depriving  him  of  it,-^BrkheU  v.  Batchelder,  623. 

2.  Case  Distinguished. — ^The  clause  in  the  mortgage,  above  quoted,  is  en- 
tirely unlike  that  in  Bank  of  San  Luis  Obispo  v,  Johnson^  53  CaL  99. — Id. 

3.  Mortgage — Construction. — ^Thestipnlation  contained  in  the  subsequent 
mortgage  aforesaid  merely  refers  to  the  rate  of  interest  which  the  arrear- 
ages of  interest  referred  to  in  it  are  to  bear,  increasing  the  sate,  and 
nothing  more.  The  clauses  in  the  mortgages  and  note  are  to  be  construed 
together. — Id. 

4.  Id. — Taxes — ^Default. — ^Where  a  mortgage  contains  the  covenants,  that 
the  mortgagors  shall  pay  all  taxes  upon  the  mortgaged  premises,  and 
that,  in  default  thereof  by  them,  the  mortgagee  shall  be  empowered  to 
sell,  such  default  gives  the  mortgagee  the  right  to  proceed  to  foreclose, 
if  there  is  no  other/  It  makes  no  difference  that  the  mortgagee  has  the 
right  to  pay  the  taxes  and  charge  them  to  the  mortgagors,  the  same  to 
become  part  of  the  mortgage  lien.  The  right  to  foreclose  is  not  waived 
or  lost,  or  the  default  condoned  by  the  mortgagee  on  his  paying  the  taxes 
and  charging  the  mortgagor. — Id, 

5.  Id.  —  Id.  —  Id.  —  Case  Criticised  and  Distinguished. — Williams  v. 
Tomufend,  31 N.  Y.  411.— /rf. 

6.  Mortgage— Pledge— Marshaling  of  Securities. — B.  and  K.,  partners, 
mortgaged  land  held  by  them  in  common,  and  at  the  same  time  pledged 
certain  stock  (found  by  the  Court  to  be  partnership  assets)  to  secure  the 
mortgage  debt.  Shortly  afterwards  they  partitioned  the  land  between 
them,  and  K.,  having  paid  one  half  of  the  debt,  obtained  from  the  mort- 
gagee a  release  of  his  land  from  the  mortgage.  B.  and  K.,  as  partners, 
were  adjudicated  bankrupts,  and  the  mortgagee  delivered  the  stock  to 
the  intervener,  their  assignee  in  bankruptcy,  who  claimed  the  right  to 
detain  the  same.  This  action  was  brou£^t  by  the  assignee  of  the  mort* 
gagee  to  foreclose  the  mortgage. 
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MORTGAGE  (Continued). 
Held:  There  can  be  no  doubt  that  the  interrenor,  as  assignee  in  bankruptcy, 
can  have  no  property  in  the  stock  which  is  not  subject  to  the  lien  of  the 
mortgage,  and  that  the  appellants  may  insist  that  it  be  sold,  and  the  pro- 
ceeds applied  to  the  mortgage  note  to  reduce  the  lien  on  the  land  and  the 
personal  liability  of  D. —  WiUeHbrock  v.  Bellmer^  559. 
7.  MoBTOAGE  ON  HoMESTSAD  07  iNSOLYcyT.— At  the  time  the  homestead 
was  set  apart  by  the  Court  below  to  the  insolvent  the  property  was  in- 
cumbered by  a  mortgage  to  the  German  Savings  and  Loan  Society  of  San 
Francisco,  upon  which  there  was  due  the  sum  of  three  thousand  dollars. 
The  Court  in  the  order  setting  apart  the  homestead  found  its  value  to  be 
not  more  than  five  thousand  dollars  exclusive  of  incumbrances  thereou: 
Held:  The  existence  of  a  mortgage  on  the  premises  in  this  case  is  no  element 
in  the  ascertainment  of  the  property  to  be  set  apart  as  a  homestead  or  of 
its  value.— 7^jef*na»  v.  His  Creditors,  286. 
See  Corporations,  2;  Foreclosure,  1,  3, 4;  Railroad,  Receiver  of; 
Taxes  Paid  bt  Mortgagee. 

MUNICIPAL  CORPORATION. 

I.  Municipal  Corporation— Contract  for  Supply  of  Gas— Power  of 
Supervisors  to  Provide  for  Lighting  Streets— Delegation  of  Legis- 
lative Power. — A  con  tract  was  entered  into  between  the  City  and  County 
of  San  Francisco,  May  24,  1869,  containing  the  following  provision: 
*'  Upon  the  expiration  of  the  term  of  five  years,  hereinbefore  limited, 
the  party  of  the  first  part  (unless  it  shall  elect  and  notify  the  party  of  the 
second  part  of  its  election  to  advertise  for  proposals,  as  hereinafter  pro- 
vided) shall  purchase  and  take  from  the  party  of  the  second  part  all  the 
gas  required  for  lighting  said  City  as  aforesaid  for  another  term  of  five 
years,  dating  from  the  expiration  of  the  term,  hereinbefore  limited,  and 
pay  therefor  at  such  rates  as  shall  be  agreed  upon  by  a  majority  of  a  com- 
mission to  be  constituted:  one  oommissioner  to  be  appointed  by  the  party 
of  the  first  part,  one  by  the  party  of  the  second  part,  and  one  by  the  two 
appointed.  The  contract  was  renewed  under  this  provision  in  1869;  and 
afterwards,  in  1879,  after  the  taking  of  the  appropriate  steps,  the  fol- 
lowing resolution  was  passed,  on  the  seventh  day  of  July  of  that 
year,  by  the  Board  of  Supervisors:  Resolved,  that  the  rates  to  be 
duurged  for  gas  to  be  supplied  to  the  City  and  County  of  San  Francisco, 
by  the  San  Francisco  Gas  Light  Company,  during  the  term  of  five  years 
from  the  nineteenth  day  of  May,  1879,  as  fixed  by  the  commission, 
composed  of  J.  0.  Rountree,  J.  B.  Haggin,  and  J.  0.  Eldridge,  ap- 
pointed and  acting  under  and  in  pursuance  of  the  contract  existing 
between  said  City  and  County  and  said  company,  be  and  are  hereby 
accepted,  adopted,  and  approved,  and  the  report  of  said  commis- 
sion was  hereby  adopted,  ratified,  and  confirmed."  In  November,  1879, 
a  claim  for  the  amount  due  for  the  preceding  month  was  presented  by 
the  plaintiff,  and  approved  by  the  Board  of  Supervisors,  and  afterwards, 
having  been  presented  to  the  defendant,  and  he  having  refused  to  audit 
the  same,  an  appeal  was  taken  to  the  Board  of  Supervisors,  who  finally 
approved  and  allowed  the  said  demand;  but  notwithstanding  such  al- 
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lowance,  the  defendant  still  refused  to  audit  tlie  same;  and  the  petitioner 
applied  for  a  writ  of  mandate. 
Held :.  The  Board  of  Supervisors  had  no  lawful  authority  to  delegate  to 
persona  not  memhers  of  that  Board  the  power  to  fix  and  determine  upon 
the  amounts  to  be  paid  by  the  City  and  County  for  gas,  or  to  alienate  from 
the  Board  its  power  of  final  determination  with  regard  to  such  amounts; 
and  the  provision  of  the  contract  of  May  24^  1869,  for  the  renewal<»f  that 
contract,  was  therefore  void. 

The  resolution  of  July  7, 1879,  is,  however,  to  be  read  as  if  the  report 
referred  to  were  incorporated  in  it;  and  thus  read,  it  fixes  tlie  rates  which 
the  city  and  county  agreed  to  pay.  Thus,  read,  the  final  determination 
with  respect  to  the  rates  to  be  paid  was  exercised  by  the  Board  of  Super- 
visors, and  not  by  the  commission. 

In  the  absence  of  an  express  limitation  as  to  the  period  of  time  for 
which  a  contract  may  be  made  by  the  Board  of  Supervisors,  the  Court  is 
not  prepared  to  declare  that  such  a  contract  for  five  years  would  be  un- 
reasonable. It  may  therefore  be  assumed,  for  the  purposes  of  this  de- 
cision, that  the  contract  of  1879  is  valid  as  an  independent  contract,  unless 
prohibited  by  express  statutory  provision. 

The  proviso  of  the  first  section  of  the  Act  of  April  3,  1876  (Stats. 
1875-6,  p.  854),  prohibits  the  making  of  any  contract  for  any  purpose 
'*  binding  said  city  for  a  longer  period  than  two  years;"  and  unless  this 
proviso  was  repealed  by  the  subsequent  Act  of  February  25,  1878 
(Stats.  1877-8,  p.  Ill),  the  contract  of  1874  was  one  which  the  Super- 
visors were  not  empowered  to  make,  and  any  claim  based  upon  such 
contract  one  which  they  had  no  authority  to  allow.  It  is,  however,  un- 
necessary to  decide  in  this  case  whether  or  not  the  proviso  was  repealed. 

The  order  allowing  the  plaintiffs  demand  was  regularly  published  and 
passed,  and  was  an  action  of  the  Board  which  they  were  empowered  to 
take  by  sections  71  and  74  of  the  Consolidation  Act  They  were  not  legally 
bound  to  allow  the  claim  by  reason  of  the  contract  of  1869  or  of  any  re- 
newal of  that  contract.  But  the  gas  had  been  furnished  the  city,  and 
they  were  fully  empowered  to  provide  for  its  payment  such  sum  as  it 
was  worth. — San  Francisco  Oas  Light  v.  Dtmn^  580. 
2.  Obdixance  of  Municipal  Cokporation — Police  Power— Nuisance. — 
The  petitioner  was  convicted  of  a  violation  of  Section  47  of  an  order  of 
the  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco,  passed 
July  18,  1880,  which  reads  as  follows:  "No  person  shall  throw  into  or 
deposit  upon  any.  public  street,  highway,  or  grounds,  or  upon  any  private 
premises,  or  anywhere  except  in  such  place  as  may  be  designated  for  that 
purpose  by  the  Superintendent  of  Public  Streets  and  Highways,  any 
glass,  broken  ware,  dirt,  rubbish,  garbage,  or  filth.'*  The  complaint 
charged  that  the  petitioner  "did  willfully  and  unlawfully  throw  into 
and  deposit  upon  certain  lands  at  Channel  and  Fifth  Streets,  in  said  city 
and  county,  a  large  quantity  of  broken  ware,  dirt,  rubbish,  garbage,  and 
filth;  the  said  place  where  the  same  was  thrown  and  dei>uBited  not  being 
a  place  designated  for  that  purpose  by  the  Superintendent  of  Public 
Streets  and  Highways." 
HM:  The  authority  to  pass  the  order  now  under  consideration  was  vested 
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'  in  the  Board  of  Supervisors  by  the  Act  of  April  25,  1863;  but  if  there 
were  any  room  for  doubt,  the  power  is  clearly  conferred  by  Section  11, 
Article  xi.,  Constitution;  and, 
Held^  further,  that  the  complaint  was  sufficient. — Ex  parte  Castnello,  638. 

MUNICIPAL  OFFICER.    See  Poucb  Judge. 

MUNICIPALITIES. 

1 .  Constitution.  — The  provisions  of  the  Constitution  of  1 879  in  reference  to 
the  supplying  of  municipalities  with  fresh  water,  made  many  changes 
from  the  pre-existing  condition  of  things. — People  v.  Stephens,  209. 

2.  Id. — CoNSTRUcnoN  of. — ^All  of  these  provisions  of  the  Constitution,  to 
wit,  Art.  xi.,  §  19,  Art  xiv.,  §  1,  and  Art  xiv.,  §  2,  must  be  taken  and 
read  together,  and  effect  given  to  each  of  them.  They  must,  like  all 
other  provisions  of  the  Constitution,  receive  a  practical  common -sense 
construction,  and  be  considered  with  reference  to  the  prior  state  of  the 
law  and  the  mischief  intended  to  be  remedied  by  the  change. — Id, 

3.  Id.— <yONSTRUCTiON  OF. — ^The  provisions  of  Sec.  1,  Art.  xiv.  of  the  Consti- 
tution, requiring  the  rates  or  compensation  to  be  fixed,  have  no  ap- 
plication to  water  furnished  by  a  municipality  itself.  Those  provisions 
refer  to  the  rates  or  compensation  to  be  collected  for  water  authorized 
by  Sec.  19  of  Art.  xi  of  the  Constitution  to  be  introduced  into  cities 
by  individuals  or  companies  incorporated  for  that  purpose. — Id.,  210. 

See  License,  1;  Water  Supplies,  2. 

MUNICIPALITIES,  DEBT  OF.    See  Mandamus,  4-6. 

MURDER. 

1.  Murdbrt-Cause  op  Death— Evidence— Instruction.— Upon  the  trial 
of  an  indictment  for  murder,  the  evidence  showed  that  the  deceased  was 
shot  and  cut  by  some  sharp  instrument  upon  a  bridge  crossing  the  Truckee 
River,  and  thrown  into  the  river;  and  a  physician  testified  that  certain 
of  the  wounds  would  necessarily  produce  death;  but  whether  the  de- 
ceased was  dead  when  he  was  thrown  into  the  river,  or  that  his  death 
was  not  caused  by  drowning,  he  could  not  state.  Upon  this  evidence 
the  Court  instructed  the  jury,  that  "if  from  the  evidence  the  jury  find 
that  the  mediate  cause  of  the  death  of  Ah  Gow  was  the  wounds  inflicted 
upon  him  by  the  defendants,  then  the  fact  that  he  was  thrown  into  the 
water  after  the  infliction  of  such  wounds  is  of  no  consequence;"  and  it 
was  claimed  that  this  instruction  conflicted  with  other  instructions  given 
to  the  jury,  to  the  effect  that  if  the  jury  were  in  doubt  as  to  whether  the 
Aeath  was  caused  by  the  wounds,  or  by  injuries  received  in  the  fall  from 
the  bridge,  or  by  drowning,  they  should  acquit;  that  to  convict,  even  if 
the  wounds  inflicted  while  on  the  bridge  were  mortal,  they  must  still  be 
satisfied  beyond  all  doubt  that  his  death  was  not  caused  either  by  drown- 
ing or  by  the  fall  from  the  bridge;  and  unless  so  satisfied  they  should 
acquit. 
Held:  The  evidence  justified  the  jury  in  finding  the  defendants  guilty  as 
oliaiged;  and  there  was  no  substantial  conflict  in  the  instructions  to  their 
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prejndioe,  whatever  criticUm  may  arise  from  the  use  of  the  word 
"  mediate.**— Peop^  y.  Ah  Luck,  503. 

2.  Murder — Justification  —  Threats. — ^Threats  made  by  the  deceased 
against  a  defendant  charged  with  homicide  are  admissible  for  the  purpoea 
of  illustrating  or  determining  the  question  as  to  who  was  the  assailant  in 
the  fatal  encounter,  and  are  also  admissible  when  they  have  been  com- 
municated to  the  defendant,  for  the  purpose  of  determining  whether  the 
threats,  in  connection  with  the  other  facts  and  circumstances  of  the  case, 
were  sufficient  to  excite  reasonable  fears  in  the  mind  of  the  defendant. 
The  previous  threats  alone,  however,  unless  coupled- at  the  time  with  an 
apparent  design  then  and  there  to  carry  them  into  effect,  will  not  justify 
a  deadly  assault  by  the  other  party.  There  must  be  such  a  demonstration 
of  an  immediate  intention  to  execute  the  threat  as  to  induce  a  reasonable 
belief  that  the  party  threatened  will  lose  his  life  or  suffer  serious  bodily 
injury  unless  he  immediately  defends  himself  against  the  attack  of  his 
adversary. — People  v.  Tamhin,  468. 

3.  Id. — ^Id. — ^Id. — On  a  trial  for  murder  the  facts  of  the  homicide  were  thua 
stated  by  one  witness,  whose  testimony  was  substantially  corroborated 
by  the  others:  "  Tamkin  (the  defendant)  and  I  were  walking  down  the 
street,  when  McClellan  (the  deceased)  hailed  Tamkin  from  behind;  we 
turned  around  and  McClellan  stood  there,  facing  us;  he  said  to  Tamkin, 
'I  suppose  you  are  as  well  heeled  as  you  were  last  night;*  Tamkin  replied, 
'I  am  not  heeled;*  McClellan  then  said,  'Go  and  heel  yourself,  for  I  am 
fixed;*  Tamkin  said,  'Where  shall  I  go  to  get  fixed?*  McClellan  said,  'Qo 

where  you  d d  please,  it  makes  no  difference  to  me;  M'hat  did  you 

do  to  me  last  night?*  Tamkin  said,  '  I  really  don*t  know;*  McClellan  raised 
his  hat  and  showed  a  scar,  and  said,  '  That  is  what  you  did,  you  d— d 
son  of  a ;*  Tamkin  replied,  *  I  am  very  sorry  for  it;'  McClellan  said, 

•  Yes,  I  guess  you  are;  I  can  lick  you  any  place  in  the  world,  you  d d 

son  of  a ,  go  and  heel  yourself;  I  don't  want  to  take  any  advantage 

of  you;'  he  turned  and  walked  away,  I  should  judge,  fifteen  feet  from 
Tamkin,  when  Tamkin  drew  a  pistol  from  his  right-hand  pocket  and  said, 

*  Yes,  I  am  heeled,  you  d— d  son  of  a ;  what  do  you  want  ?'  and 

fired  his  pistol.  **  Other  shots  were  fired  by  both  parties;  but  the  evidence 
shows  that  it  was  the  first  shot  that  inflicted  the  mortal  wound. 

Beld:  There  is  no  principle  of  the  law  that  will  justify  a  homicide  commit- 
ted under  such  circumstances. — Id, 

4.  Id. — Id.— The  Court  instructed  the  jury:  "If  the  killing  was  intentional 
it  was  unlawful,  and  there  was  no  justification,  unless  the  killing  was  in 
necessary  self-defense,  as  defined  in  these  instructions.  '* 

Held :  The  Court  elsewhere  correctly  charged  the  jury  upon  the  law  of  self- 
defense,  and,  taking  the  charge  as  a  whole,  the  law  upon  this  branch  of 
the  case  was  correctly  given,  conceding  (which  is  not  conceded)  that  the 
evidence  tended  to  make  out  a  case  of  self-defense  or  justifiable  homieide. 
Id.,  4(>9. 
6.  Id.— Id.— Threats. — The  Conrt  instructed  the  jury:  *'If  the  question  as 
to  who  commenced  or  brought  on  the  conflict  in  which  the  deceased  lost  his 
life  is  in  doubt,  threats  made  by  the  deceased  against  the  defendant  are 
admitted  in  evidence  goMy  to  enable  the  jury  to  determine  as  to  who  was 
the  aggressor  in  the  fatal  encounter.** 
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Held :  The  objection  as  to  the  word  "  solely"  in  the  foregoing  inBtractiony 
admitting  that  the  instruction  in  &  proper  case  should  not  contain  such  a 
limitation,  the  evidence  having  failed  to  show  a  case  of  self-defense,  no 
injury  could  have  resulted  to  the  defendant  from  the  instraction  as 
^ven. — Id. 
6.  Id.— Id. — Ikscjltino  LANOi7AOB.-^The  Court  refused  to  permit  the  de- 
fendant to  ask  a  witness  the  question,  if  such  language  as  was  used  by  the 
deceased  to  the  defendant  the  night  before  the  homicide  "  was  not  con- 
sidered fighting  language  at  Truokeet"  Hdd:  The  objection  was  prop- 
erly sustained. — /i* 
See  EviDSKCE,  3. 

MURDER  IN  FIRST  DEGREE. 

MUBDEB  IK  THSFiBSTDbGRXX— DrnmnnON^MALICE—lNSTBtTCTION. — ^The 

Court  charged  the  jury,  that  if  they  found  from  the  evidence  that  the 
defendant  did,  on  the  day  specified  in  the  indictment,  with  malice  afore- 
thought, unlawfully  kill  the  deceased,  then  they  should  find  the  defend- 
ant guilty  of  murder  in  the  finA  degree.  Held,  erroneous. — People  v. 
Origth*  ^2- 

NECESSITY*    See  PROPKR'nr,  De^tbuctiok  of,  undi»  Urgent  Necessity. 

NBGUOENCE. 
I.  Nfolioekce— Evidence— Prima  Facie  Case- Warehouseman— Bur- 
DFIY  OF  Proof. — A  prima  facie  case  of  negligence  is  made  outagainst  aware- 
houseman  who  refuses  to  deliver  property  stored  with  him,  upon  proof  of 
demand  and  refusal.  Such  evidence  alone  is  sufficient  to  show  a  conver- 
adon  by  him.  But  if  it  appear  that  the  property,  when  demanded,  was 
consumed  by  fire,  the  burden  of  proof  is  then  on  the  bailor  to  show  that 
the  fire  was  the  result  of  the  negligence  of  the  warehouseman. —  WiUon 
V.  Southern  Pacific  B.  R.  Co.,  164. 
%,  When  Questions  of  Negligence  to  be  Left  to  Jury. — Action  by  the 
father  to  recover  damages  for  loss  of  five  children,  ranging  from  five  to 
sixteen  years  of  age,  killed  in  a  collision  with  a  train  belonging  to  de- 
fendant. The  children  killed  were  returning  home  from  a  May-day 
picnic,  in  a  light  wagon  drawn  by  one  gentle  horse.  The  oldest — a  girl 
of  sixteen — was  driving,  ^he  was  acquainted  with  the  highway  over 
which  she  was  passing  and  with  the  point  at  which  it  was  crossed  by  the 
railroad  track.  Several  persons  in  vehicles  preceded  her  on  the  highway, 
and  had  crossed  the  railroad,  the  nearest  one  being  some  four  hundred 
feet  in  advance;  and  she  was  followed  by  a  boy  thirteen  years  old,  at  a 
considerable  distance  in  the  rear.  On  the  railroad,  about  three  hundred 
and  thirty-five  feet  from  the  point  of  crossing,  was  a  covered  bridge.  On 
either  side  of  the  railroad,  between  the  bridge  and  its  intersection  with 
the  highway,  were  a  number  of  eucalyptus  trees  planted  by  the  defend- 
ant, and  which  had  attained  such  size,  as,  according  to  some  of  the  testi- 
mony in  the  case,  prevented — ^in  connection  with  some  of  the  neighboring 
orchards — an  approaching  train  from  being  seen  by  those  traveling  the 
highway,  until  the  traveler  should  reach  a  point  very  dose  to  the  nul- 
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road  track.    There  was  alao  eyidence  going  to  show  that  at  the  time  of 
the  accident  the  train  was  slightly  behind  time,  and  was  running  at  the 
rate  of  from  thirty-three  to  thirty-five  miles  per  hour,  whereas  the  rate 
at  which  the  trains  usually  ran  at  that  point  was  from  twenty-five  to 
thirty  miles  an  hoar.   Further,  there  was  some  evidence  tending  to  show 
that  the  bell  was  not  rung  nor  the  whistle  blown. 
Hdd:    1.  This  evidence,  especially  that  relating  to  the  increased  speed, 
under  the  circumstances  appearing,  tended  to  show  negligence  on  the 
part  of  the  defendant,  and  it  was  for  the  jury  to  pass  upon  the  efiect  of 
this  testimony.    2.  The  evidence  was  sufficient  to  justify  the  verdict  of 
the  jury  against  the  defendant  on  the  question  of  the  defendant's  negli- 
gence.— Nehrhcts  v.  CentrcU  PaeyU  Railroad  Company ^  320. 
3.  Id.— OoNTRiBUTOST  Negligence. — If  it  clearly  appears  from  the  undis- 
puted facts,  judged  of  in  thelight  of  that  common  knowledgeand  experience 
of  which  Courts  are  bound  to  take  notice,  that  a  party  has  not  exercised 
such  care  as  men  of  common  prudence  usually  exercise  iu  positions  of  like  * 
exposure  and  danger,  the  question  of  negligence  is  one  of  law,  to  be  de- 
cided by  the  Court.    In  all  other  cases  the  question  must  be  submitted 
to  the  jury  under  proper  instructions. 
Held:  In  the  present  case  the  question  of  contributory  negligence  on  the 
part  of  the  deceased  children  was  properly  submitted  to  the  jury,  and 
there  exists  no  valid  reason  for  disturbing  the  finding  of  the  jury  on  this 
point  against  the  defendant. — Id, 
See  EviDEMCE,  6;  Verdict,  1. 

NEGOTIABLE  INSTRUMENT.    See  Coitntt  Bond. 

NEW  TRIAL. 

1.  New  Tmal— Parties—Law  of  the  Case— Case  Overruled.— Judg- 
ment was  entered  in  this  case  in  favor  of  the  plaintiff  and  of  the  inter- 
vener, but  a  new  trial  was  granted,  which  on  a  former  appeal  (reported  57 
Cal.  12)  was  affirmed  as  to  the  plaintiff,  but  reversed  as  to  the  intervener 
on  the  ground  that  the  notice  of  motion  was  not  addressed  to  or  served 
upon  him. 

Held:  In  the  absence  of  notice  to  all  the  adverse  parties,  the  Superior  Ciourt 
should  have  denied  the  motion  for  a  new  trial  as  to  all  the  parties.  That 
point  was  not  made  or  considered  by  this  Court  on  the  former  appeal,  and 
the  appeal  was  decided  upon  different  principles;  but  the  ruling  of  the 
Court  upon  the  former  appeal  has  become  the  law  of  the  case. —  fFttten- 
hroch  V.  BcUmer^  558. 

2.  Id.  —Id.  —Id.  —Judgment— Appeal. —Where  anew  trial  has  been  granted 
as  to  some  of  the  antagonistic  parties,  the  findings  are  set  aside  which 
determine  the  rights  of  such  parties,  and  as  to  them  the  case  stands  as 
if  it  had  never  been  tried;  but  the  judgment  and  findings,  in  so  far  as 
they  purport  to  determine  the  rights  of  the  moving  parties,  and  those  as 
to  whom  the  new  trial  has  been  denied,  continue  to  exist,  and  the  judg« 
ment  is  appealable. — Id, 

3.  New  Trial — Verdict  in  Equity  Case— Conveyance  in  Fraud  of  Cred- 
itors— Practice. — In  an  action  by  the  assignee  of  an  insolvent  to  set 
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NEW  TRIAL  (Continued). 

aside  a  conveyance,  a  joiy  was  impaneled  to  whom  the  issne  of  frand 
vas  submitted,  leaving  certain  other  issues  to  be  disposed  of  by  the 
Court;  and  the  trial  resulted  in  a  verdict  for  the  plaintiff  on  the  issues 
submitted.  Afterwards,  on  motion  of  the  defendant,  the  Court  made  an 
order  for  a  new  trial  of  the  issues  submitted  to  the  jury ;  and  refused  to 
proceed  with  the  trial  of  the  remaining  issues ;  and  an  application  was 
made  to  this  Court  for  writ  of  mandamus  to  compel  him  to  proceed. 

Held:  The  facts  set  forth  in  the  petition  do  not  entitle  plaintiff  to  the 
relief  prayed  for. — Rhodes  v.  Spencer,  43. 
4.  Sbttlembnt  of  Statement  on  Motion  tob  New  TRiAL.-~Mandamus  to 
a  Superior  Judge  to  compel  him  to  settle  plaintiff's  statement  on  motion 
for  new  trial.  The  statement  did  not  set  forth  any  of  the  evidence,  but 
•imply  referred  to  the  reporter's  notes  and  directed  that  they  should  be 
inserted  in  full. 

Hdd:  Such  a  statement  is  not  a  proper  one,  and  the  Court  may  disre- 
gard it. — Frcaer  v.  Superior  Cowrt  of  San  FranciaeOy  49. 
6.  New  Tbial,  Reasons  of  Trial  Coubt  fob  Gbanting,  not  Material. — 
The  Coart  below,  on  motion  of  defendant,  granted  a  new  trial,  and 
assigned,  as  the  ground  upon  which  the  motion  was  granted,  error  in  the 
Court  in  its  instruction  to  the  jury. 

Held,'  The  order  granting  the  new  trial  will  be  sustained,  if  it  was  properly 
granted  on  any  other  ground. — McCarthy  v.  Loupe,  300. 
6.  Surprise  as  Ground  for  New  Trial. — ^The  plaintiff  on  the  trial  testified 
that  A.  S.  Frank,  an  agent  of  defendants,  gave  to  him  before  the  commence- 
ment of  the  action,  an  account  stated,  showing  a  balance  in  favor  of  the 
plaintiff,  and  then  and  there  promised  that  the  defendants  would  pay  it. 
A.  S.  Frank  at  the  time  of  the  trial  was  absent  from  the  State.  Judg- 
ment was  given  in  favor  of  the  plaintiff.  Defendants  moved  for  a  new 
trial  on,  among  other  grounds,  that  they  were  taken  by  surprise  by  this 
testimony  of  the  plaintiff.  The  Court  below  granted  the  motion  on  the 
ground  of  surprise,  and  the  plaintiff  appealed. 

Held :  The  defendants  were  informed  at  the  commencement  of  the  suit, 
March  10,  1880,  that  the  action  was  brought  to  recover  a  balance  alleged 
to  be  due  on  an  account  stated.     They  knew  before  that  day  that  their 
agent,  Mr.  A.  S.  Frank,  had  been  sent  by  them  to  the  plaintiff  to  make 
some  adjustment  of  the  affairs  between  them  and  the  plaintiff.     They 
knew  that  the  mission  of  A.  S.  Frank  and  its  result  might  be  of  impor- 
tance, and  might  be  used  by  plaintiff  in  making  out  his  case.    They 
had  at  the  trial  on  the  eighteenth  of  December,  1880,  the  testimony 
of  the  plaintiff  as  to  the  result  of  the  mission,  and  made  no  motion 
for  a  continuance,  nor  expressed  any  surprise  other  than  such  as  would 
arise,  from  evidence  contrary  to  their  own  version  of  the  facts.     The  case 
was  then  argued  and  submitted,  and  decided  February  28,  1881.     Not 
till  after  the  decision  did  they  present  the  view  of  surprise;  there  was 
no  surprise  in  its  legal  meaning,  and  the  order  granting  a  new  trial  on 
that  ground  is  erroneous. — Dewey  v.  Frank  Bros,  ilk  Co.,  343. 
See  Evidence,  9;  Findings,  3;  Judgment,  Setting  Aside  of,  on 
Ground  of  Surprise;  Notary's  Certificate  of  Protest,  2;  Ver- 
dict, 2-3. 
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NONSUIT.    See  Acnoy  to  Declare  a  Tbust;  Etii>bnge,  6,  7. 

NOTARY'S  CERTIFICATE  OF  PROTEST. 

1 .  Notart'8  Certificate  or  Protest. — ^Action onpromisMwy  noteagunit  th« 
maker  and  indoreer.  The  indorser  (Sweeney)  denied  that  the  note  was 
presented  to  the  maker  for  payment,  at  maturity,  and  also  that  notice 
was  given  to  him  (the  indorser)  of  the  noo-payment  by  the  maker.  On  the 
trial  of  the  caae,  the  plaintiff  introduced  in  evidence  the  protest  of  the 
notary,  which  recites:  '*  I  do  hereby  certify  that  en  the  second  day  of 
November,  a.  d.  1875,  notice  in  writing  of  protest,  demand,  and  non- 
payment of  the  above-mentioned  note  was  served  upon  John  Sweeney, 
the  indorser  of  said  note,  in  the  City  of  San  Francisco,  by  letter  ad- 
dressed  to  him,  and  personally  delivering  the  same  at  hia  reputed  place 
of  business,  No.  775  Market  street,  in  this  city,  he  being  absent  from  his 
place  of  business,  by  direction  of  said  holders.'' 

Held :  The  facts  stated  in  the  protest  did  not  show  that  the  notioe  of  dis- 
honor was  given  as  required  by  section  3144  of  the  Civil  Code, — Htudy  t. 
Deamondy  280. 

2.  Id.  —Order  Granting  New  Triai.  Reversed.  -—The  notary  was  twice  ex- 
amined as  a  witness  on  the  trial,  and  testified  that  he  eould  not  recolleet 
anything  more  about  the  service  of  the  notice  than  was  stated  in  the  cer- 
tificate of  protest.  The  trial  Court  gave  judgment  in  favor  of  Sweeney, 
the  indorser;  plaintiff  moved  for  a  new  trial,  basing  his  motion  on  an  affi- 
davit of  the  notary,  in  which  he  states  that  after  his  examination  as  e 
witness  in  the  case,  he  examined  the  city  directory,  thinking  that  if  he 
could  ascertain  the  business  of  Sweeney  he  might  be  able  to  reeall  the 
manner  of  the  service  of  the  notice  of  protest;  that  in  the  directory  be 
found  Sweeney  described  as  keeping  certain  marble  works,  and  that  that 
fact  brought  the  manner  of  his  service  of  the  notice  of  protest  distinctly 
back  to  his  mind;  and  the  affiant  then  proceeds  to  detail  the  man- 
ner of  service  of  the  notice,  which  shows  a  compliance  with  the  statutory 
requirements.  On  the  strength  of  this  affidavit  the  Court  below  granted 
a  new  trial. 

Hdd :  The  affidavit  discloses  a  mere  want  of  recollection.  The  city  direc- 
tory was  open  to  the  witoess  as  well  before  as  after  the  trial,  and  an  ex- 
amination of  it  before  the  trial  would  have  disclosed  the  business  of 
Sweeney  as  well  as  an  examination  of  it  afterwards.  Due  attention,  in 
due  season,  would  have  afforded  the  witness  the  data  which  he  deposes 
refreshed  his  memory;  and  that  being  so,  its  subsequent  discovery  ia 
not  sufficient  ground  for  a  new  trial.  And  the  order  granting  it  must 
be  reversed. — Id* 

NOTE.    See  Deuvert  of;  FoKBOLOgURE,  3. 

NOTE  EXECUTED  OUT  OF  THIS  STATE.    See  Limitations,  2. 

NOTICE  BY  MAIL.    See  Service  of. 

NOTICE  OF  APPEAL.    See  Service  of  Nonci  Bf  Mail. 

NUISANCE.    See  Municipal  Corporations,  2. 
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OBJECTIONS.    See  £hbezzlfme29t,  4;  Homsstbab,  11;  Insolvzngt;  Rs- 
ooBPuro  Vebdict. 

OFFICE.    See  Action  to  Try  Tttlk  to. 

OFFICER.    See  Presumption,  2. 

OFFICER,  OFFER  TO  BRIBE. 

Offsr  to  Bribe  Officer. — Under  Section  67,  Penal  Code,  the  crime  of 
offering  to  bribe  an  execntive  officer  is  complete  withoat  the  tender  or 
production  of  the  money. — People  y.  Ah  Fook^  493. 

OPINION  OF  ACQUAINTANCES.    See  Larxnot  6. 

OPINION  OP  FAMILY.    See  Larceny,  5. 

ORDER  OF  SALE.    See  Homestead,  L 

ORDER  OF  SUPERVISORS.    See  Supervisors,  Construction  of  Order 
of. 

ORDINANCE.    See  License,  2-6;  Municipal  Corporations,  2. 

ORIGINAL  CONTRACTOR.    See  Mechanic's  Lien  Law. 

PARTIE& 

Parties—Bill  in  Equity— Effect  of  Decree  in  This  Case.— Section  15 
of  the  Act,  provides  that  a  party  in  interest  may  in  a  case  like  this  proceed 
against  the  Treasurer  by  a  bill  in  equity;  all  persons  in  interest,  if  known, 
being  made  parties.  And  it  was  the  intent  of  the  Legislature  that  the 
decree  of  the  Court  should  adjudicate  the  conflicting  claims  and  provide 
for  a  just  and  proper  distribution  between  the  claimants  and  should  con- 
clusively determine  the  duty  of  the  Treasurer  to  pay  to  the  parties  ad- 
judged to  have  an  interest  in  the  warrant  the  sum  decreed  to  be  the 
value  of  such  interest. — Priet  v.  Hubert,  10. 
See  Joint  Promissory  Note;  New  Trial,  1,  2. 

PARTNER,  DISCHARGE  OF,  FROM  DEBTS  OF  FIRM.    See  Inbolv- 

BNCYy  1. 

PARTNERSHIP. 

Purchase  by  PartneBt— Partnership— Fraud — Trust.-— One  member  of  a 
firm  composed  of  several  copartners,  after  the  death  of  one  of  them,  falsely 
and  with  the  intent  to  prevent  a  proposed  settlement,  represented  to  his 
surviving  copartners  that  he  had  become  the  owner  of  the  interest  of  the 
deceased,  and  thus  prevented  a  purchase  by  them  of  such  interest. 
Held:  That  he  can  not  by  compromise  of  a  suit  brought  by  one  to  whom 
the  interest  of  the  deceased  was  transferred  and  assigned,  against  all  of 
the  surviving  copartners  for  an  accounting,  acquire  the  interest  of  the 
deceased  and  maintain  for  his  own  benefit  a  suit  against  the  remaining 
membeFB  of  the  firm  to  enf oi^  the  claim  for  the  full  amount  of  the  profits 
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which  would  have  been  due  to  the  estate  of  the  deceased  copartner.  The 
purchase  of  the  interest  of  the  deceased  was  made  for  the  benefit  of  the 
plaintiff  and  defendants;  and,  after  repaying  the  amount  expended  by 
the  plaintiff  in  comprundsing  the  claim^  the  residue  of  the  profits  should 
be  divided  among  all  of  the  surviving  copartners  according  to  their  re- 
spective interests.  —  Warren  v.  SduUntDcUd,  56. 

PATENT.    See  Fraud;  Presumption,  2, 

PATENT,  ACTION  TO  SET  ASIDE.    See  School  Wabraitt,  Looatioh 
OF,  ON  Unsurystsd  Land. 

PAYMENT. 

1.  Payment  bt  Check.— The  purchaser  paid  for^the  property  with  a  check, 
instead  of  gold  coin,  aa  provided  in  the  deed  of  trust. 

Held:  As  the  money  was  actually  paid  on  the  check,  defendant's  objectioa 
to  the  sale  was  not  well  taken. — Carey  v.  Brown,  373. 

2.  Effect  of  Unauthorized  Payment. — Such  payment  to  Tibbey  of  the 
money  which  should  have  been  reserved  for  distribution  in  accordance  with 
the  decree,  herein,  was  not  a  payment  to  Hunter;  nor  could  the  plaintifis 
be  deprived  of  their  interest  in  warrant  No.  114,  or  the  proceeds  thereof , 
by  the  circumstance  that  the  Treasurer  had  paid  a  like  sum  to  another 
perso;!  upon  another  warrant  in  which  the  plaintiffs  had  no  interest. — 
Priet  V.  Hubert,  10. 

3.  When  Payment  by  Treasurer  is  Violation  of  Official  Duty.— The 
payment  by  the  Treasurer,  with  full  knowledge  of  the  facts,  to  Tibbey  of 
the  moneys  which  he  himself  had  set  apart  for  the  payment  of  wanant 
No.  114  was  made  in  violation  of  his  official  duty. — Id. 

See  Surety,  Discharge  of,  1. 

PENALTY.    See  Corporations,  2;  License,  2-5. 
PEREMPTORY  CHALLENGE.    See  Juror,  6. 

PERSONAL  PROPERTY,  ACTION  TO  RECOVER. 

1.  Action  to  Recover  Personal  Property — Crop  Growing  on  Land 
Held  Adversely. — An  action  can  not  be  maintained  to  recover  grain  sown 
and  harvested  by  defendant  upon  lands  to  which  he  claimed  title,  and 
of  which  he  had  the  actual  adverse  and  exclusive  possession. — Martin  v. 
Thompson,  618. 

2.  Id.— Id.— Cases  I>istinouished. —iETa/fecl;  v.  Mixer,  16CaL  674;  Harlan 
V.  Harlan,  15  Pa.  St  513;  EUioU  v.  Potcell,  10WatU,453;  Mather  v. 
TrmUy  Church,  3  Serg.  &  R.  609;  S.  C,  8  Am.  Dec.  663;  Kimbail  v.  Loh- 
mas,  31  Cal.  159;  AtherUm  v.  Fou^,  96  U.  S.  615,  distinguished. -~/d. 

3.  Action  to  Recover  Personal  Prop£Rty-~Orop  Growing  on  Land 
Held  Adversely.— ifdrtm  v.  Durand,  622. 

PLACE  OF  TRIAL.    See  Changs  of.       * 
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PLEADING.  See  Findings,  2;  Fobciblb  Entry  and  Detainbb,  1;  In- 
junction; Insolvknct,  4, 5;  Intebvsntion;  Looxations,  Statihx 
OF,  1;  BEPLsyi2r. 

PLEDGE.    See  Mobtgags,  6. 

PLEDGEE.    See  CoNVEBSiON. 

PLEDGEE  OF  MINING  STOCK,  RIGHT  OF,  AS  AGAINST  PLEDGOR. 
1.  Right  of  Pledges  of  Mining  Stock  as  against  Pledgor— Assumpsit — 
iNSTSCcnoNS. — Action  to  recover  a  balance  alleged  to  be  due  on  a  prom- 
issory note  and  for  moneys  laid  out  and  advanced  for  the  benefit  of  de- 
fendant. Answer  alleging  payment  by  means  of  a  sale  by  plaintiff  of 
shares  of  stock  of  defendant  held  as  secmity,  leaving  a  balance  due  de- 
fendant and  cross-complaint  therefor.  Rogers,  the  defendant,  contended 
that  Hayward,  plaintiff,  held  a  certain  number  of  shares  of  Savage  mining 
stoG^  as  secnrity  for  money  advanced  by  him  to  Rogers,  and  that  Hay- 
ward,  without  his  knowledge,  sold  the  stock;  that  afterwards,  and  while 
he  was  ignorant  of  such  sale,  Hayward  procured  a  power  of  attorney 
from  him  to  sell  said  stock,  and  then  sold  of  the  stock  of  the  same 
mining  company  the  same  number  of  shares  that  he,  Hayward,  held  prior 
to  said  first  sale  as  security  for  his  said  advances;  that  Hayward  ac- 
counted to  him  for  the  sum  realized  on  the  sale  of  the  stock  last  sold  only, 
which  was  much  less  than  the  sum  realized  on  the  sale  of  the  stock  first 
sold,  and  which  stock,  first  sold,  R.  contended  was  the  stock  which  H. 
had  as  such  secnrity.  On  the  other  hand  the  plaintiff  contended  that  he 
constantly  held  the  identical  stock  certificates  which  he  took  as  security 
from  the  time  when  he  received  them  up  to  the  time  when  he  admitted 
he  sold  them,  or  that  if  he  did  not  during  all  of  such  time  have  the  iden- 
tical stock  certificates  in  his  possession,  that  he  did,  during  all  of  such 
time,  have  other  stock  certificates  of  the  same  mining  company  for  the 
same  dumber  of  shares,  which,  during  all  of  such  time,  he  was  able, 
ready,  and  willing  to  deliver  to  the  defendant  upon  his  paying  the  sum 
for  which  said  certificates  were  held  as  security. 

Held:  Taking  the  defendant's  version  of  the  transaction  as  correct,  and 
the  fact  that  it  is  not  charged  in  the  cross-complaint  that  he,  the  defend- 
ant, was  induced  to  do  what  he  did,  by  reason  of  any  representations  of 
the  plaintiff  as  to  the  condition  of  the  mine,  or  the  then  present  or  pros- 
pective value  of  the  stock,  or  in  regard  to  the  quantity  of  it  which  other 
persons  were  selling,  the  Court  did  not  err  in  sustaining  objections  of  the 
plaintiff  to  the  introduction  of  evidence  of  what  plaintiff  said  to  the  de- 
fendant in  regard  to  those  subjects. 

ffeldf  further:  The  Court  did  not  err  in  allowing  the  witness  Peart  (busi- 
ness manager  of  the  plaintiff)  to  be  asked  how  much  stock  Hayward 
carried  for  Rogers  between  certain  dates.  Peart  was  better  qualified 
to  answer  that  question  than  any  other  witness,  including  Hayward  him- 
self. 

Hddt  further:  As  to  this  question  to  the  witness  Peart,  appellant's  counsel 
seems  to  have  assozoed  that  the  answer  of  the  witness  would  contradict 
all  the  evidence  to  which  the  objections  referred    But  as  the  trial  Court 
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PLEDGEE  OF  MINING  STOCK,  RIGHT  OP,  AS  AGAINST  PLEDGOR 
(Contmned). 
could  i)Ot  have  anticipated  the  answer  of  the  witness,  there  was  no  error 
in  ovemiling  the  objections  to  the  qaestion.  No  motion  was  made  to 
strike  out  the  answer;  and  accordmg  to  the  evidence  there  is  no  such  con- 
tradiction.— Hayward  v.  Rogers^  348. 
2.  Id. — The  evidence  as  to  the  number  of  shares  of  stock  that  Hayward  was 
carrying  for  persons  other  than  Rogers,  and  as  to  the  contents  of  the  letter 
which  Rogers  wrote  to  Hay  ward,  may  not  have  been  relevant  to  any  issue 
in  the  case,  but  if  error  there  was  in  overruling  the  objections  to  it,  it  was 
error  without  injury. — Id, 

PLEDGEE,  PURCHASE  BY. 

1 .  PUBCHASB  BY  PlKIWSS  AT  8 ALE--COKdENT  OR  RATIFICATION  ST  PLEDOOB. 

A  pledgor  may  consent  to  or  ratify  a  piurchase,  at  public  auction,  by  the 
pledgee  of  the  property  pledged. — HUl  v.  FintQaiit  426. 

2.  Id. — Instruction  to  Jury.— In  its  instructions,  the  Court  below,  in 
effect,  told  the  jury  that  Section  3010  of  the  Civil  Code,  which  prohibits 
the  pledgee  from  purchasing  the  property  pledged,  except  by  direct  deal* 
ing  with  the  pledgor,  requires  the  direct  dealing  to  precede  the  sale,  to 
be  something  which  changes  the  form  of  the  original  contnuct,  and  be 
supported  by  a  consideration. 

HM:  In  each  particular  the  instmction  is  erroneous.  In  the  first  place, 
it  entirely  excludes  the  question  of  ratification;  and  in  the  second  place, 
aa  the  statute  waa  intended  for  the  protection  of  the  pledgor,  he  may, 
at  the  time  of  the  making  of  the  pledge,  or  at  any  subsequent  time, 
without  changing  the  form  of  the  original  contract,  and  without  con- 
sideration, consent  that  the  pledgee  may  purchase  at  the  sale. — Id. 

3.  Id.— Instruction  Tending  to  Prejudice  Jury. — (Per  Morrison,  C.  J., 
and  Ross  and  Myrick,  JJ.)  The  Court  below  also  instructed  the  jury 
as  follows:  ''The  object  of  the  law  is  for  the  purpose  of  guarding  against 
the  greed  and  rapacity  of  money-lenders,  and  those  who  deal  in  secu- 
rities of  this  character."  And  again:  ''There  are  many  reasons  why  this 
law  is  a  wholesome  one,  independent  of  the  rapacity  and  greed  of  cred- 
iters." 

Held:  In  view  of  the  circumstances  of  this  case,  these  instructions  were 
manifestly  improper,  aa  tending  to  prejudice  the  jury  against  the  defend- 
ant—Id. 

PLEDGOR,  CONSENT  OR  RATIFICATION  BY.    See  PlkdoeBt  Pur- 
chase by;  Pledges  of  Mining  Stock. 

POLICE  COURT  NO.  2  OF  SAN  FRANaSCO. 
Police  Court  No.  2  of  San  Francisco — Constitutional  Law— Local  or 
Special  Jurisdiction. — ^The  Act  of  March  7,  1881,  creating  an  addi- 
tional Court  in  the  City  and  County  of  San  Francisco,  known  as  Police 
Judge's  Court  No.  2,  is  not  in  contravention  of  Art  iv.,  Sec  2d,  Subds. 
1,  2, 3,  and  4,  or  Subds.  28  and  28  of  the  ConstltatioiL— JSr  jMerii  Jordan^ 
464. 


Digitized  by 


Google 


PRESUMPnON.  711 

POUCB  JUDGE,  ELECTION  OP. 

Elbctiov  of  Poucx  Judge — Municipal  OFncEB^-DBmnrioN— Constitu- 
tional Law. — A  Police  Judge,  though  a  judicial  officer,  is  also  amunicipal 
officer,  and  is  not  one  of  those  mentioned  in  Section  10  of  Article  xxii  of 
the  Constitution. — People  ▼.  Henry,  557. 

POLICE  POWER.    See  Municifal  CoRPOSATioNfl^  2. 

POOL-TABLE.    S^  License,  3. 

POSSESSION.    See  Fobcible  Entbt. 

POSSESSION  OF  BURGLARS'  TOOLS.    See  Bubolabt,  9. 

POWER  OF  STATE  TO  TAX  FRANCHISE.    See  Fbancxubb,  &-«. 

POWER  OF  SUPERVISORS.    See  Mukigipal  Cobpobations,  1. 

PRACTICE. 

DiBBcnoNs  AS  TO  Pbocebdinqs  and  Decbee.— In  this  case  directions  given 

as  to  the  proper  proceedings  to  be  taken,  and  decree  to  be  entered  by  the 

Court  below.— Prirt  y.  HubeH,  10. 

See  Ai/endment  of  Cohpladtt;  Bill  of  Pabtigulars;  Cebtiobari,  3; 

Change  of  Conclusions  of  Law  before  Entbt  of  Judgment; 

Change  of  Place  of  Tiual;  Fobmeb  Appeal;  Judgment,  Setting 

Aside,  on  Ground  of  Surprise,  STa;  Maucious  Pbosecution,  2; 

New  Trial,  3. 

PREMATURE  COMMENCEMENT  OF  ACTION.    See  Foreclosure,  1. 

PREROGATIVE.    See  Mandamus,  1,  2. 

PRESUMPTION. 

1.  Presumption— Attdbnbt's  Fee  ik  FobiSclosurb.— The  Court  also  gave 
judgment  for  the  sum  of  $188.65,  **  attorney's  fee  provided  iu  tb«  jiort- 
gage."    The  appellant  contends  that  the  Court  should  have  fixed  the  fee. 

Held :  As  there  is  in  the  record  no  bill  of  exceptions  or  statement  showing 
the  contrary,  it  must  be  presumed  that  the  Court  proceeded  regularly  iu 
fixing  the  amount  of  the  attorney's  fee,  and  that  the  judgment  is  in  all 
respects  correct. — Montgomery  v.  MeitiU,  386. 

2.  Presumption  as  to  the  Discharge  of  Official  Dutt. — To  the  objection 
that  it  did  not  appear  that  plaintiff  had  a  certificate  of  purchase  when 
the  Act  of  1872  went  into  operation  and  therefore  was  not  entitled  to  the 
benefit  of  its  provisioDS. 

Held:  The  plaintiff  is  entitled  to  the  presumption  that  the  officer  issuing 
the  patent  regularly  perfonned  his  duty  iu  issuing  it  to  him,  and  that  he 
would  not  have  issued  it  had  not  the  plaintiff  brought  himself  within  the 
provisions  of  the  curative  Act. — Upham  v.  Hoeking,  251. 
See  Insolvenct,  3. 
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PREVIOUS  OFFENSE.    See  Labcbny,  10. 

PRIMA  FACIE  CASE.    See  Nkglioilscb,  1. 

PROBABLE  CAUSE.    See  Malicious  Prosecution,  1,  2. 

PROBATE  COURT,  JURISDICTION  OF. 

JuKiSDicnoN  OF  Probate  Court— Administration  upon  Estate  of  Lxvino 
Person. — After  adminiBtration  had  been  granted  upon  the  estate  of  a 
supposed  deceased  person,  and  the  adminiatration  closed,  and  the  adminis- 
trator discharged,  the  supposed  decedent  appeared  in  person  and  filed  his 
petition  to  vacate  and  annul  the  proceedings;  and  an  order  was  made 
granting  the  motion. 
Held:  There  is  no  doubt  of  the  correctness  of  the  action  of  the  Court.  Ad- 
ministration upon  the  estate  of  a  living  person  iz  totally  void. — Stevtnson 
V.  SujperioT  Court  of  San  Francwco,  60. 

PROBATE  OF  WILL.    See  Evidbnce,  2. 

PROHIBITION.    See  Mandamus,  1,  2. 

PROHIBITION.  WRIT  OF. 

1.  Power  of  Legislature  as  to  Writs  of  Prohibition.— The  Legislature 
can  not  extend  or  enlarge  the  office  of  the  writ  of  prohibition  so  as  to 
include  ministerial  functions. — Farmers*  Co-operative  Union  v.  Threafier, 
Tax  Collector,  407. 

2.  Id.— Constitutional  Provisions  as  to  Superior  Courts  Same  in  This 
Respect  as  Those  Relating  to  Supreme  Court.— -There  Lb  no  dis- 
tinction in  this  regard  in  the  provisions  of  the  Constitution  relating  to 
the  Supreme  Court  and  those  relating  to  the  Superior  Court. — Id. 

See  Federal  Court,  Removal  of  Cases  to. 

PROMISSORY  NOTE. 

Promissory  Note— Indorsement  bt  Third  Person  before  Deuvert. — 
Under  Section  3117t  Civil  Code,  a  person  not  a  party  to  a  note,  who  in- 
dorses the  same  in  blank  before  delivery,  is  to  be  regarded  not  as  a 
guarantor,  but  as  an  indorser,  and  as  such  is  entitled  to  notioe  of  non- 
payment before  he  can  be  chaiged. — Feasenden  v.  Summers,  484. 
See  Foreclosure,  1;  Joint  Promissory  Note;  Surety,  Dibchabok 
OF,  1. 

PROPERTY.    See  Fbanchisx,  4. 

PROPERTY.  DESTRUCTION  OF,  UNDER  URGENT  NECESSITY. 
Destruction  of  Property  under  Urgent  Necessity.— In  an  action  to 
recover  damages  for  the  destruction  of  crops,  etc.,  catised  by  defendants 
cutting  a  levee  or  embankment  across  Wilkin^s  Slough,  the  defendants 
justified  under  an  alleged  urgent  necessity  to  save  life  and  property  from 
destruction;  and  the  evidence  tended  to  show  that  such  necessity  existed, 
under  the  stress  of  which  they  acted.     The  Court,  in  effect,  instructed  th« 
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PROPERTY,  DESTRUCTION  OP,  UNDER  URGENT  NECESSITY 
(ContiDaed). 
jnry,  that  if  the  levee  or  embankmeDt  was  coustrncted  in  parraance  of 
plans  reported  to  the  Board  of  Supervisors  of  Colusa  County,  etc.,  then 
the  act  of  the  defendants  was  unlawful,  and  they  were  responsible  in 
damages  for  any  injury  sustained  by  the  plaintiffs. 
JIM:  This  instruction  took  from  the  juxy  the  defense  set  up,  and  in  effect 
directed  them  to  disregard  it;  for  this  error,  judgment  reversed.  (My* 
KICK  and  McKeb,  JJ.,  dissenting.)— j^Teu^comd  v.  TudcUey  57a. 

PROPERTY,  VALUE  OF.    See  Embezzlement,  2. 

PROTEST.    See  Notary's  Certificate  of. 

PUBLIC  CORPORATIONS.    See  Swamp  Land  District,  1. 

PUBLIC  LAND.    See  Foreclosure,  4. 

PUBLIC  POLICY.    See  Contract  against. 

PUBLIC  STREETS.    See  Water,  2. 

PUBLIC  USE.    See  Eminent  Domain,  1-3;  Water,  1. 

QUESTIONS  OF  LAW.    See  Assault  to  Commit  Murder,  $.  . 

QUIETING  LAND  TITLES  IN  CALIFORNIA.    See  School  Warrant; 
Location  of,  on  Unsurveyed  Land,  2. 

QUO  WARRANTO.    See  Action  to  Try  Title  to  Office. 

RAILROAD,  RECEIVER  OF. 

Receiver  of  Railroad — Foreclosure  of  Mortgage— Remedy— Manda- 
mus.— Application  for  a  writ  of  mandamus  to  compel  the  receiver  of  a 
railroad  appointed  in  a  foreclosure  suit  to  operate  the  road. 
Hdd:  There  is  a  plain,  speedy,  and  adequate  remedy,  if  the  plaintiff  is  en- 
titled to  any,  in  the  cause  and  court  in  which  the  defendant  was  appointed 
receiver. — People  v.  McLa/ne,  616. 

RATES,  FIXING  OF. 

1.  Rates,  Fixing  of.— The  Constitution  expressly  declares  that  such  rates 
or  compensation  shall  be  fixed  in  a  certain  specified  manner,  at  a  certain 
time,  and  by  a  certain  body;  and  the  body  failing  to  do  so  is  expressly 
made  subject  to  peremptory  process  to  compel  action  at  the  suit  of  any 
party  interested  and  liable  to  such  further  processes  and  penalties  as  the 
Legislature  may  prescribe. — People  v.  Stephens,  209. 

2.  Id. — bright  to  Collect— Franchise. — ^By  the  Constitution  the  right  to 
collect  the  rates  or  compensation  so  established  is  declared  to  be  a  fran- 
chise, and  can  not  be  exercised  except  by  authority  and  in  the  manner 
prescribed  by  statute.— M 

READING  VERDICT.    See  Rboordino  Verdict.  ^  j 
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BEAL  ESTATE  BROKER. 

1 .  Real  Estate  Bbokeb— Commissions— Estoppel. — A  real  estate  broker  ib 
not  estopped  from  olaimiDg  his  oommissions  because  tbe  roemoranduin 
of  agreement  between  himself  and  th«  defendant  describee  the  defendant 
as  owner  of  the  property  to  be  sold. — Condee  v.  Barton,  1. 

2.  Broker's  Employment  to  Sell  Real  Estate.— To  entitle  a  broker  to  re- 
cover commissions  for  effecting  a  sale  of  real  estate,  he  mast  show  that 
he  was  employed  by  or  on  behalf  of  the  owner  to  make  the  sale  — McCar- 
thy V.  L<mptt  299. 

3.  Id. — Usage. — It  maybe  that,  independentof  theprovisionsof  Seciion  1024 
of  the  Civil  Code,  requiring  such  a  contract  to  be  in  writing,  the  absence 
of  an  express  contract  might  be  supplied  by  proof  of  usage  regulating 
transactions  of  that  kind,  but  even  before  the  Code  proof  of  an  express 
contract  or  of  such  usage  was  required. — Id,,  300. 

4.  Under  Code,  Such  Employment  must  be  in  Writing— Statute  of 
Frauds — Evidence— Contract. — Since  the  Code,  under  the  provisions 
of  Section  1624,  an  agreement  authorizing  or  employing  an  agent  or  broker 
to  purchase  or  seH  real  estate  for  a  compensation  or  commission,  can  only 
be  proved  by  the  introduction  of  an  instrument  in  writing.  The  plaintiff 
in  this  action  failed  to  show  any  express  contract,  but  claimed  the  right 
to  recover  what  his  services  were  reasonably  worth,  upon  a  promise  im- 
plied by  law. 

B'eld'  He  could  only  recover  upon  an  express  contract,  and  therefore  could 
not  maintain  this  action. — Id, 

REASONABLE  DOUBT.    See  Inaakitt;  Larceny,  8. 

RECEIVER  OF  RAILROAD.    See  Railroad,  Receiver  op. 

RECORD,  AMENDMENT  OF.    See  Amendment  or  Record. 

RECORDING  VERDICT. 

Recording  Verdict— Reading  Verdict— Objection. — Upon  a  trial  for 
burglary,  when  the  jury  came  into  the  Court,  and  their  names  were  called, 
the  Court  asked  the  jury  if  they  had  agreed  upon  a  verdict,  and  the 
foreman  answered  that  they  had,  and  handed  a  paper  to  the  Court;  and 
the  Court  looked  at  the  paper  and  handed  it  to  the  Clerk,  saying:  *'  Mr. 
Clerk,  record  the  verdict."  The  defendant  asked  that  the  verdict  be 
read  before  it  was  recorded,  the  Court  refused  the  request,  and  the  de* 
fendant  excepted.  The  Clerk  copied  the  verdict  into  the  permanent 
minutes  of  the  Court,  read  it  to  the  jury,  and  asked:  "Gentlemen  of  the 
jury,  is  this  your  verdict  ?  "  Some  of  the  jurors  answered  '  *  Yes,  **  and  none 
expressed  any  dissent.  The  Court  then  directed  the  Clerk  to  poll  the 
juiy.  The  Clerk  thereupon  asked  each  juror:  "Is  this  your  verdict?** 
and  each  answered  in  the  affirmative,  and  the  jury  were  then  discharged* 
Htld:  There  was,  in  the  course  pursued  by  the  Court,  a  palpable  irregu- 
larity which  would  never  have  occurred  if  the  provisions  of  the  Penal 
Code  had  been  looked  to  by  the  Court;  but  the  defendant  has  not  been 
prejudiced  in  any  substantial  right.  His  exception  was  simply  on  the 
order  of  procedure,  no  reference  being  made  to  any  substantial  right 
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RECORDING  VERDICT  (Contmned). 

oUumed  by  the  defendant,  of  which  he  iaight*be  deprived  by  the  action 
of  the  Coort.  The  cotineel  for  the  defendant  should  have  pot  his  objec- 
tions in  a  form  distinotly  challenging  the  attention  of  the  Court  to  the 
fact  that  the  course  pursued  would  take  away  from  defendant  the  timely 
right  of  having  the  jury  polled;  and  not  having  done  so  at  that  time,  he 
can  not  now  be  heard  to  maintain  that  this  Court  should  pay  any  atten- 
tion to  it  on  this  appeal. — People  v.  I^ichoU,  518. 

RECOVERY  OF  TAXES  PAID  BY  MORTGAGEE.    See  Taxes  Paid  bt 

MOBTQAGEE. 

RELEASE  OF  ATlh^CHMENT.    See  SinusTT,  Disghabos  of,  1. 
REMEDY.    See  Railroad,  RECBiyzB  of. 

REMOVAL  OF  CASES  TO  FEDERAL  COURT-    See  Federal  Coubt, 
Removal  of  Cases  ix>. 

REPLEVIN. 

Replevin— -DEscBiFTioy  of  Propertt — ^Pleadino. — ^In  an  action  of  re- 
plevin, the  complaint,  and  also  the  affidavit  and  the  order  indorsed,  de- 
scribed the  property  simply  as  ''400  sheep." 
Held:  The  process  was  regular  on  its  face,  and  justified  the  Sheriff  in  seiz- 
ing the  property. — Latorence  v.  Coyne,  124. 

RES  ADJUDICATA.    See  Mandamus,  I. 

RES  GEST^.    See  Homioide,  9. 

RESERVATION  IN  DEED. 

Reservation  in  Deed-tHouse  No  Part  of  Wharf. — ^In  a  deed  of  convey- 
ance from  one  B.  to  the  plaintiff  for  a  part  of  the  premises  in  dispute, 
there  was  a  reservation  of  '*the  wharf  and  wharf  franchises,*' 
Held:  A  house,  a  portion  of  which  was  on  the  premises  in  controversy,  and 
which  according  to  the  evidence  was  built  on  piles  adjoining  and  *' butting 
up*'  agaiost  the  wharf,  was  no  part  of  the  wharf,  and  therefore  not  in- 
cluded in  the  reservation. — Upham  v.  Ilosking,  251. 

REVENUE.    See  Franchise. 

RIGHT  TO  COLLECT  RATES.    See  Rates,  Fixing  of,  2. 

RULE  OF  DAMAGES. 

Rule  of  Damages. — In  this  action  under  the  law  of  this  state  the  jury  was 
not  limited  in  assessing  the  plaintiff's  damages  to  his  actual  pecuniary  in- 
jury sustained  by  him  by  reason  of  the  loss  of  services  of  his  children. 
NehrboB  v.  Central  Pacific  R,  R,  Co.,  320. 

RULES  OF  SUPREME  COURT.    See  Seryicb  of  Tbanscbift  Printed 
UNDER  Direction  of  Clerk. 
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SALARY  OP  JUDGE. 

Salabt  of  Judoe--Con8titutional  Law.— There  is  nothing  in  the  provis- 
ion of  Section  24,  Article  vi.,  of  the  Conatitation,  which  indicates  the  in- 
tention that  a  forfeiture  of  salary  should  be  the  result  of  a  £ulnre  of  a 
judge  to  decide  all  cases  within  ninety  days;  but  the  purpose  of  the  pro- 
vision was  to  prohibit  the  Judge  from  receiving  his  monthly  salary  until 
all  cases  submitted  for  ninety  days  should  be  decided. — Mqfen  v.  Ken- 
field,  612. 

SALE. 

Sale  of  Cattle— Deuvebt  and  Change  of  Possessiok— FfiAin)  as  to 
Cbeditors. — ^H.,  having  cattle  running  at  large  with  those  of  D.,  his  ten- 
ant, sold  them  to  the  plaintiff,  and  the  cattle  were*driven  up  into  a  cor- 
ral, where  H.  said  to  the  plaintiff,  '*  Here  are  your  cows  that  you  bought;** 
thereupon  the  plaintiff  requested  B.  to  take  care  of  the  cattle,  and  pas- 
ture them  for  her,  and  B.  agreeing  to  do  so,  the  cattle  were  turned  back 
into  the  pasture. 
HMf  that  there  was  an  immediate  delivery  and  actual  change  of  possession, 
and  that  the  sale  was  not  void  as  to  creditors. — Morgan  v.  Miller,  492. 
See  FoBJBCLOsuBB,  2;  Pledgee,  Pubchase  bt. 

SAN  FBANCISCO.    See  Fbanchise;  Municipal  Cobpobations,  1;  Policb 

OOUBT;  SUPEBVISOBS,  CONSTBUCTION   OF  ObDEB  OF. 

SATISFACTORY  PROOF.    See  Insanitt. 

SCHOOL  WARRANT,  LOCATION  OF,  ON  UNSURVEYED  LAIH). 
1.  Location  of  School-land  Wabbant  on  Unsubveyed  Land— Action  to 
Set  Aside  Patent— Law  of  the  Case.— In  June,  1853,  a  school-land 
warrant  issued  under  the  Act  of  May  3, 1852,  was  located  by  the  relator's 
predecessor  in  interest  upon  the  land  in  controversy,  then  unsurveyed. 
October  Ist  of  the  same  year  the  laud  was  surveyed.  December  24th  of 
the  same  year  the  location  was  presented  to  the  Register  of  the  United 
States  Land  Ofhce  of  the  district  wherein  the  land  was  located,  and  was 
by  him  accepted  and  approved.  In  February,  1857,  the  defendant  lo- 
cated two  school-land  warrants  upon  the  land,  and  obtained  a  jiatent  for 
it  from  the  State  in  March,  1863.  The  Und  was  not  listed  by  the  United 
States  until  February,  1870.  This  action  was  brought  to  set  aside  the 
patent. 
Held:  It  does  not  appear  that  anything  has  transpired  since  the  commence- 
ment of  the  action  of  Hastings  v.  Jackson,  46  CaL  234,  to  change  the  re- 
lation which  then  existed  between  the  parties,  or  to  materially  affect 
their  rights  in  the  premises.  The  groands  upon  which  the  plaintiff  in 
that  case  claimed  relief  are  those  upon  which  the  plaintiff  in  this  case 
claims  relief,  and  the  Court'  in  that  case  passed  upon  all  the  questions 
involved  in  this,  except  that  he  declined  to  consider  whether  the  State 
could  avoid  it?  conveyance  to  Jackson.  It  must  be  admitted  that  the 
patent  to  Jackson  was  prematurely  issued,  and  that  until  after  the  cer- 
tification of  the  land  over  to  the  State,  the  patent  could  not  convey  the 
title.    Still,  upon  a  valid  location  made  after  survey  and  before  certifica- 
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(CoQtinaed). 
tioDy  the  locator  was  in  a  position  to  demand  and  compel  the  iaeoance  of 
a  patent  whenever  the  land  so  located  should  be  certified  over  to  the 
State.  The  State,  therefore,  can  not  avoid  the  patent  on  the  ground  that 
it  was  prematurely  issued.  Nor  was  the  validity  of  the  location  affected 
by  failure  to  publish  a  notice  of  the  locator's  application  to  the  Register 
for  a  certificate  of  location.  The  Stete  certainly  was  in  no  way  preju- 
diced by  the  failure  to  publish  such  notice;  and  no  one  can  teke  advan- 
tage of  the  omission  without  showing  that  he  was  in  some  way  prejudiced 
by  it.—Ptople  v.  Jackaon,  648. 
2.  Id. —Id. —Id. —Act  of  July  23, 1866,  "To  Qnisr  Lakd  TrrLKa  in  Cali- 
VOKNIA.** — ^The  Act  of  Congress  above  referred  to  can  not  be  so  construed 
as  to  affect  a  valid  location  made  prior  to  ite  passage.  It  would  cure  the 
invalidity  of  the  first  location  if  no  intervening  right  had  accrued  in  the 
mean  time;  but  a  valid  location  was  afterwards  made  before  the  passage 
of  the  Act,  which  it  was  clearly  not  the  intention  of  Congress  to  inter- 
fere with.— /<f.,  649. 

SERVICE  OP  NOTICE  BY  MAIL. 

Sbbvicb  of  Notice  by  Maii/— Appbal— Nono£  of  Appeai/— Dismissal  of 
Appeal.— On  the  authority  of  JSeed  v.' AUiaon,  10  P.  C.  L.  J.  239,  ap* 
peal  dismissed.— <S^ee/tf  v.  Board  qf  Superviaors  of  Merced  GoujUy,  6. 

SERVICE    OP    TRANSCRIPT   PRINTED    UNDER   DIRECTION   OP 

CLERK. 
Sbbviob  of  Transcbipt  Printed  under  Dirbction  of  Clerk— Rules  of 
SmniXME  Court.— Under  Rule  10  of  this  Court  it  has  been  the  uniform 
practice,  where  the  written  transcript  has  been  transmitted  to  the  Clerk 
within  the  forty  days  fixed  by  Rule  2,  or  any  extension  of  such  period, 
to  require  only  the  service  upon  respondent  mentioned  in  Rule  10;  that 
is,  service  of  copy  of  the  transcript  after  the  same  has  been  printed 
under  the  direction  of  the  Clerk.  The  rules  do  not  require,  in  such  case, 
service  of  the  transcript  before  it  is  printed.— Xafii7  v.  Spechl,  145. 

SETTLEMENT  OP  PINAL  ACCOUNT.    See  Estates  of  Deceased  Per- 
sons, 2. 

SETTLEMENT  OP  STATEMENT.     See  New  Trial,  4;  Statement  on 
Appeal. 

SEX  OP  ANIMAL.    See  Larcent,  1,  2. 

SHERIFP.    See  Exemption  from  Execution. 

SIDEWALK.    See  Supervisors,  CoNSTRUcnoN  of  Order  of. 

SPECLAL  JURISDICTION.    See  Police  Court. 

SPRING  VALLEY  WATER  WORKS.     See  Board  of  Equauzation) 
Pranchise. 
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STATEMENT  ON  APPEAL. 

Statbmient  on  Appeal— SETTLBMEirr— Mandamus.— Mandamus  to  a  Judgtt 
of  a  Saperior  Court  to  compel  him  to  settle  a  statement  on  appeal  to  this 
Court.  The  proposed  statement  was  made  up  of  Uie  reporter's  notes^ 
taken  at  the  trial  and  written  oat  in  long  hand. 
HM:  This  is  not  the  proper  manner  in  which  a  bill  of  exceptions  or 
statement  on  appeal  should  be  prepared,  and  the  Court  will  not  sanction 
such  a  practice.  Writ  denied. —  Valleau  y.  Suptt^iwr  Court  of  San  Fran* 
CMco,  290.  , 

STATEMENT  OF  EVIDENCE  BY  COUNSEL.    Bee  Tbial,  1,  2. 
STATEMENT  ON  MOTION  FOR  NEW  TBIAL.    See  Nkw  Teui^  *• 
STATUTE.    See  Cottnty  Bond. 

STATUTE,  CONSTEUCTION  OP.    See  Loooeb's  Lien  La^. 
STATUTES,  aTATIONS  OF. 

STATUTES  or  OAUFOSNIA. 

1850,   p.  267 36 

ISrK),   p.  347 104 

1852,   p.  66 446,  447 

1852,  p.  73 30,  48 

1853,  p.  87 104 

1853,   p.  218 104,  105 

1858,   p.  213 105 

1861,   p.  300 256,  257 

1 863,   p.  540 539,  640,  54 1 

1863^4,  p.  307 657 

1803-4,  p.  479 480 

1865-6,  p.  436 i 687 

1867-8,  p.  316 646 

1867-8,  p.  614 258 

1867-8,  pp.  692,  698 606,  609 

1871-2,  p.  687 259 

1871-2,  p.  737 526 

1873-4,  p.  707 393 

1875-0,  p.  433 13 

1875-6,  p.  681 30 

1875-6,  p.  783 606 

1875-6,  p.  854 686 

1877-8,  p.  Ill 690 

1877-8,  p.  167 691 

1877-8,  p.  442 627 

1877-8,  p.  747 484 

1877-8,  p.  986 507 

1880,   p.  92 392 

1880,  p.  334 48 

1881,  p.  72 563,666,  669 

1881,   p.  74 466 

UNITED  STATES  STATUTES  AT  LAMOB. 

14  United  States  Statutes  at  Large,  p.  218 664,  656 

14  United  States  Statutes  at  Large,  p.  514 606»  609 

UNITED  STATES  BBVISED  STATUTES. 

§  2324  United  States  Revised  Statutes 162,  163 

PBACnCB  ACT. 

§337 617 
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STATUTE  OF  FRAUBS. 

1.  Statute  of  Frauds— Agrsbioent. — ^A^rreement  which  may  be  performed 
within  a  year  is  not  within  the  Statute  of  Frands.  The  complajnt  al- 
leged that  the  plaintiff  Iseing  about  to  oommence  separate  suits  against 
R.  (defendant's  testator),  B.,  and  H.,  for  the  enforcement  of  certain  as- 
sessment liens  against  each  of  their  several  lots  of  land  owned  by  them 
respectively,  B.  verbally  promised  plaintiff  that  in  consideration  that 
the  plaintiff  would  not  bring  the  suit  to  enforce  the  lien  against  the  lot 
owned  by  him,  but  would  "altogether  forbear"  to  bring  such  suit,  and 
would  commence  and  prosecute  suits  against  B.  and  H.  for  the  enforce- 
ment of  the  assessments  against  their  lots  respectively,  and  succeed  in 
recovering  final  judgments  in  such  suits  against  B.  and  H.,  he,  the  said 
B.,  would,  upon  such  final  recovery,  pay  to  the  plaintiff  the  amount  of 
the  assessment  against  the  lot  owned  by  him. 

ffeld :  Such  agreement  s  not  void  under  the  provision  of  the  Statute  of 
Frauds  requiring  a  writing  for  agreements  that  by  their  terms  are  not  to 
be  performed  within  one  year  from  the  making  thereof,— DougJierty  v. 
Bosenberg,  32. 

2.  Id.— CoNSTRUcnoN  of  AoREmKT.— The  agreement  of  the  plaintiff  was 
*'  altogether,"  not  '*  always,"  to  forbear,  and  an  agreement  to  refrain  al- 
together for  an  indefinite  time  is  not  within  the  operation  of  the  statute* 
Jd, 

3.  Id. — ^The  promise  of  the  plaintiff  was  "altogether"  to  forbear  to  bring 
suit  to  foreclose  the  lien  against  the  lot  of  B.  until  he  should  recover  final 
judgments  against  B.  and  H.,  events  which  might  occur  within  the  year. 
Id. 

4.  Id. — The  statute  does  not  declare  void  a  contract  which  may  not  be  per- 
formed within  a  year,  or  which,  is  noi  likely  to  be  performed  within  that 
period.  It  includes  only  agreements  which,  fairly  and  reasonably  in- 
terpreted, do  not  admit  of  a  valid  execution  within  the  year.— /cT. 

See  Real  Estate  Broker,  4. 

STATUTE  OF  LIMITATIONS.    See  Limitations. 

STATUTE,  REPEAL  OF.    See  License,  1. 

STATUTORY  CONSTRUCTION:    See  Foreclosure,  4;  Insolvency,  5,  6. 

STAY  OF  PROCEEDINGS. 

Stat  of  Proceedings — ^Appeal— iNJUNcnoN.—Application  for  writ  of 
prohibition  to  forbid  the  Superior  Court  from  proceeding  further  in  an 
action,  until  the  determination  of  an  appeal  from  an  order  in  the  action 
refusing  to  dissolve  a  temporary  injunction. 
ffdd:  It  is  only  of  orders  or  judgments  which  command  or  permit  some  act 
to  be  done  that  a  stay  of  proceedings  can  be  had.  The  order  appealed 
from  in  this  case  is  not  of  that  character,  hence  the  stay  of  proceedings 
has  not  the  legal  effect  of  suspending  the  jurisdiction  of  the  Court  over  so 
much  of  the  action  as  is  not  affected  by  the  order. — Bliss  v.  Superior 
Court  qf  Santa  Clara  Cownty^  543. 
See  Insolvency,  2,  3,  4. 
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STOCK,  VALUE  OF.    See  Corporations,  a 

STOCKHOLDERS,  LIABILITY  OF.    See  OoBPORAiioira,  3, 4;  Equity. 

STREAM  OF  WATER.    See  Eminxkt  Doicain,  a 

STREET  IMPROVEMENT.    See  Supksvibobs,  CoKffrBUcnoN  ov  Obbek 

OF. 

SUB-CONTRACTOR.    See  Mechaiho's  Ldzn  Law. 

SUFFICIENCY  OF  ANSWER.    See  Answer. 

SUPERIOR  COURT,  JURISDICTION  OP.    See  PROHiBrnoN,  2. 

SUPERVISORS.    See  Countt,  Action  against;  Coonty  Bond;  Fran- 
OHiSE,  0,  10,  12;  Municipal  Corporations,  1. 

SUPERVISORS,  CONSTRUCTION  OF  ORDER  OF. 

1.  Construction  of  Order  of  Board  of  Supervisors — Sidewalk — Street 
Improvement  —  San  Francisco — Acceptance  of  Street  Improve- 
ments.—Section  22  of  Chapter  iv.  of  Order  697  of  the  Board  of  Super- 
viaora  of  the  City  and  County  of  San  Francisco  provides  that:  "  No  street 
or  portion  of  a  street  shall  be  accepted  by  the  Board  of  Supervisora  ex- 
cept upon  the  report  of  the  Superintendent  of  Public  Streets  and  High- 
ways and  the  committee  of  the  Board  of  Supervisors  on  streets,  wharves, 
grades,  and  squares,  showing  that  such  street  or  portion  of  a  street  is 
sewered  with  brick  and  paved  and  curbed  with  stone."  Conceding  that 
for  certain  purposes  the  sidewalk  is  a  portion  of  the  street,  this  order  was 
not  intended  to  require  the  sidewalk  as  well  as  the  roadway  to  be  sewered 
with  brick  and  paved  and  curbed  with  stone. — Phelcui  v.  City  and  County 
(if  San  Francisco^  44. 

2.  Id. — Each  requirement  has  reference  to  the  object  to  be  accomplished, 
that  is,  the  sewer  to  be  of  brick,  the  roadway  paved,  and  the  sidewalk 
curbed.— /d. 

3.  Id. — The  Board  of  Supervisors  in  accepting  the  street  determined  that 
the  respective  objects  had  been  accomplished. — Id, 

SUPERVISORS,  JURISDICTION  OF. 

Jurisdiction  of  Board  in  This  Case.— The  Board  of  Supervisors,  in  its 
capacity  of  a  Board  of  Equalization,  had  jurisdiction  of  the  person  and 
subject-matter  in  the  matters  involved  in  this  cause. — Spring  Valley  W, 
W.  V.  Schoaler,  74. 

SUPREME  COURT,  JURISDICTION  OF.    See  Action  to  Try  Tttlb  to 
Office;  Prohibition,  2. 

SUPREME  COURT,  RULES  OF.    See  Service  of  Tranbcrift  Pbihtxd 
UNDER  Direction  of  Clerk. 
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SURETY,  DISCHARGE  OF. 

1.  Discharge  op  Surety— Promissoky  Note— Payment— Accommodatioh 
Maker — Defenses  to  Acnoy  on  Note — Release  of  Attachment.— 
Action  upon  a  joint  and  several  promissory  note  given  by  the  firm  of  Reel 
&  McGraw,  with  the  defendant  Cave  as  accommodation  maker.  The  de- 
fendant Cave  defended  on  the  ground  that  the  note  was  paid  by  Reel  & 
McGraw,  and  was  surrendered  to  them,  but  was  afterwards  retaken  by 
the  plaintiff  from  them,  and  held  by  it,  without  his  (Cave's)  knowledge 
or  consent. .  The  jury  found  a  verdict  for  the  defendant  Cave. 

ffeld:  There  was  evidence  tending  to  prove  the  facts  as  pleaded  by  the  de- 
fendant, and  the  verdict  of  the  jury  would  not  be  disturbed. — Capital 
Savmg$  Bank  v!  Retly  419. 

2.  Id.— The  defendant  also  pleaded,  as  a  defense  to  the  action,  that  the 
plaintiff  in  the  action  had  attached  sufficient  property  of  Reel  &  Mc- 
Graw  to  secure  the  payment  of  the  note,  and  had  without  his  knowledge 
or  consent  released  the  attachment. 

Etld:  There  was  evidence  also  tending  to  show  these  facts,  and  that  Cave, 
being  an  accommodation  maker,  should  not,  under  these  circumstances, 
be  injured  by  the  acts  of  the  plaintiff.— /i. 

SURPLUSAGE.    See  Verdict,  4. 

SURPRISE.    See  Judgment,  Settino  Asidb,  on  Ground  or  Sxtrprisb; 
New  Trial,  6. 

SWAMP  LAND  DISTRICT. 

1.  Swamp  Land  District— Pubuo  Corporation— Injunction.— A  swamp 
land  district,  organized  by  the  Board  of  Supervisors  under  the  Act  of 
March  25,  1868  (Stats.  1867-8,  p.  316),  is  a  public  corporation,  and  the 
validity  of  its  corporate  existence  can  not  be  collaterally  attacked  or 
questioned. — Hohe  v.  Perdue^  645. 

2.  Id.  — Assf^ment.  — The  fact  that  a  large  quantity  of  the  land  lying  within 
the  district  and  subject  to  taxation  or  assessment  has  been  voluntarily 
omitted  from  the  assessment-list  by  the  commissioners— though  perhaps 
a  good  ground  for  enjoining  the  collection  of  the  assessment — ^is  not  suffi- 
cient to  enjoin  the  reconstruction  or  repair  of  the  levee;  non  constat  but 
there  is  a  sufficient  fund  already  collected  to  defray  the  expenses  of  such 
reconstruction  and  repair. — Id, 

3.  Id. — ^The  fact  that  the  levee  was  originally  constructed  without  the  pre- 
vious adoption  of  a  plan  for  the  protection  of  the  district,  a»  provided  for 
in  Section  10  of  the  Act,  constitutes  no  good  reason  why  the  levee,  after 
having  been  constructed,  should  not  be  repaired  in  places  where  broken 
or  washed  away. — /ci,  546. 

4.  Id. — ^An  allegation  fii  the  complaint,  that  the  effect  of  repairing  the  levee 
''will  bo  to  dam  up  the  waters  and  increase  the  same  in  volume,  until 
said  levee  will  break  and  permit  said  waters  to  flow  down  to  and  upon 
plaintiff's  lijud  and  destroy  the  fences  and  trees  thereon,*'  is  in  the  very 
nature  of  things  a  simple  expression  of  opinion  on  the  part  of  the  plaint- 
i(r,  and  can  not  be  accepted  as  the  statement  of  a  positive  existing  fact. 
Thd  mere  opinion  of  the  plaintiff  that  the  scheme  is  impracticable  affords 
iio  reason  in  law  for  arresting  the  work  by  injimction. — Id, 

Cal.  Reps.  LXU— 46 
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TAXATION.    See  Franchise,  2-7,  9, 11;  Mandamus,  6,  6;  Mortgage,  4,  5« 
TAXES  PAID  BY  MORTGAGEE,  RECOVERY  OF. 

RE00VKB7  OF  TaXES  PaID  BY  MORTGAGEE — FORECLOSURE  OT  MORTGAGS^ 

Calculation  of  Interest. — HarmUon  v.  Jonea^  473. 

TEAMSTERS,  HORSES  AND  WAGONS  OF.    See  Exemption  prom  Ex- 
ecution. 

TESTIMONY.    See  Homicide,  10. 
THREATS.    See  Homicide,  3;  Murder,  2,  3,  5. 

TIDE  LANDS,  TITLE  TO,  UNDER  CURATIVE  ACT. 
Title  to  Tide  Lands  under  Curative  Act  of  March  27,  1872.— Plaintifl 
claims  title  to  a  portion  of  the  lands  sued  for  in  this  action  of  ejectment 
under  State  patent  issned  May  18,  1872.  The  premises  embraced  in  the 
patent  are  below  high-water  mark,  and  include  a  wharf  which  extends 
into  the  water  to  such  depth  that  vessels  can  be  moored  at  it  for  receiving 
and  discharging  cargo. 
Held:  1.  Such  tide  lands  were  not  subject  to  sale  under  the  Act  of  1868. 
2.  But  the  curative  Act  of  March  27i  1872,  validated  sales  of  such  lands, 
and  the  title  of  the  State  vested  in  the  plaintiff  under  that  Act. — Upham 
V.  Hosking,  250. 

TITLE,  SUBSEQUENTI^Y  ACQUIRfiD.    See  Foreclosure,  4. 

TOWN. 

Town. — ^The  evidence  shows  that  the  place  called  CoUinsville  was  not  a  town. 
Upham  V.  Hosking,  251. 
See  City. 

TRANSCRIPT    PRINTED   UNDER    DIRECTION   OF   CLERK.     See 
Service  op. 

TREASURER.    See  Payment,  3. 

TRESPASS.    See  Injunction. 

TRIAL. 

1.  Trial— Statement  of  Evidence  by  Counsel— Irregularity.— In  his 
closing  argument  to  the  jury  the  District  Attorney  wa^  permitted  by  the 
Court,  notwithstanding  the  objection  and  exception  of  defendant,  to 
aver,  and  argue  from,  the  existence  of  facts  as  to  which  no  evidence  had 
been  offered  or  introduced. 
II*'ld:  For  counsel  to  state  facts  not  proven  or  sought  to  be  proven  is,  in 
effect,  to  place  unsworn  evidence  before  the  jury,  and  when  improper 
cvidcDce  is  admitted  without  objection  on  one  side,  this  will  not  author- 
ize improper  evidence  on  the  other.  It  is  error  sufficient  to  reverae  a 
judgment  for  counsel,  against  objection,  to  state  facts  pertinent  to  the 
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TRIAL  (Continued). 

issue  and  not  in  evidence,  or  to  asstinie,  argvendoj  such  facts  to  be  in  the 
case  'when  they  are  not. — People  v.  Mitchell^  411. 
2.  Id.— Id.— Id. — Case  Distinguished.— Peop/e  v.  Bamhart,  59  Cal.  381, 
has  no  bearing  upon  the  question  now  involved. — Id* 
See  Fkaud,  2. 

TROVER.    See  Exemttion  trom  Execction;  Homestead,  8 

TRUST.    See  Action  to  Declare;  Elechonj  Partnership. 

TRUSTEE'S  SALE.    See  Ejectment,  3. 

UNAUTHORIZED  PAYMENT,  EFFECT  OF.    See  Payment,  2. 

UNCONTRADICTED  TESTIMONY.    See  Homicide,  10. 

UNLAWFUL  ENTRY.    See  Forcible  Entry  and  Detainer,  2. 

UNSURVEYED  LAND.    See  School  Warrant,  Location  op. 

USAGE.    See  Real  Estate  Broker,  3. 

VACATION  OF  JUDGMENT.    See  Judgment,  3. 

VARIANCE.    See  Findings,  6. 

VARIANCE  AS  TO  SEX  OF  ANIMAL.    See  Larceny,  1,  2. 

VENUE.    See  Embezzlement^  3,  4. 

VERBAL  STIPULATION.    See  Appeal,  3. 

VERDICT. 

1 .  Verdict— Evidence— Neglig  ence.  — The  verdict  of  a  jury  against  the  de- 
fendant in  an  action  for  negligence,  is  conclusive  on  appeal  to  the  Su- 
preme Court  on  the  question  of  negligence,  and  also  upon  all  the  allega- 
tions in  the  complaint  material  to  recovery  in  the  action,  if  there  was 
any  evidence  to  warrant  the  verdict. —  ]Y%bion  v.  Southern  Pacific  Bail- 
road  Company ^  164. 

2.  Verdict— Jury— Issues— New  Trial — Excessive  Damages. — The  ac- 
tion -was  brought  to  recover  the  possession  of  one  thousand  three  hundred 
and  fifty- three  sacks  of  wheat,  or  the  value  thereof,  alleged  to  be  one  thou- 
sand seven  hundred  and  fifty  dollars,  and  one  hundred  and  fifty  dollars, 
damages  and  costs.  The  defense  was  a  general  denial  and  justification  un- 
der a  writ  of  attachment.  The  action  was  tried  before  a  jury,  and  the  fol- 
lowing verdict  was  rendered:  **  We,  the  jury  in  this  cause,  find  a  verdict 
for  the  plaintilf,  Mrs.  Garlick,  and  assess  her  damages  at  one  thousand 
eight  hundred  dollars."  On  motion  of  defendant  the  Court  set  aside  the 
verdict  and  granted  a  new  trial  on  the  ground  that  the  verdict  was 
against  law  and  the  evidence,  and  on  the  ground  that  the  damages  were 
excessive,  etc. 
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VERDICT  (Continued). 

Held:  1.  The  verdict  in  failing  to  find  the  value  of  the  property  did  not 
cover  the  issues  submitted  to  the  jury. 

2.  The  verdict  for  one  thousand  eight  hundred  dollars  damages  was  a 
verdict^  for  damages  in  excess  by  one  thousand  six  hundred  and  fifty 
dollars,  of  the  damages  claimed  by  the  plaintiff. 

3.  For  tliese  reasons  the  verdict  was  against  law  and  the  evidence,  and 
it  was  properly  set  aside  by  the  Court  on  the  motion  of  defendant  for  a 
new  trial. — Oarllck  v.  Bower ^  6o. 

3.  Verdict— JuRY—Issuis— New  Trial— Excessive  Damages. — Vandt- 
ford  V.  Foster^  179. 

4.  Verdict  as  to  Matters  not  in  Issue^-Surplusaob — Motion  for  Judg- 
ment IN  Amount  Exceeding  Verdict. — ^Action  against  iudorsers  to  re- 
cover four  hundred  and  sixty -six  dollars  and  thirty-seven  cents,  and 
intei'est  due  on  a  promissory  note,  the  execution  of  which  was  admitted. 
Under  the  plea<Ung8  the  only  issues  for  the  jury  were  as  to  presentation, 
demand,  refusal  to  pay,  and  notice.  The  jury  returned  a  verdict  in  the 
following  form:  *'We,  the  jury  in  the  above-entitled  cause,  find  for  the 
plaintiff,  and  assess  his  damages  at  the  sum  of  two  hundred  and  ninety- 
four  dollars  and  fifty  cents."  The  plaintiff  moved  for  judgment  for  the 
amount  of  the  note  and  interest,  which  motion  was  denied,  and  judg- 
ment was  entered  for  the  amount  named  in  the  verdict. 

Held:  The  plaintiff  was  entitled  to  his  motion.  The  jury  had  nothing  to 
do  with  matters  not  in  issue,  and  a  verdict  referring  to  such  matters  is, 
80  far,  surplusage.  So  far  as  the  verdict  related  to  matters  in  issue,  it 
was  in  favor  of  plaintiff.  The  Court  should  have  computed  the  amoimt 
due  on  the  note  for  principal  and  interest,  and  rendered  judgment  ac- 
cordingly.—Pierce  V.  Schadeiif  283.  , 
See  Instruction;  Judgment,  2;  New  Trial,  3;  Recording  Ver- 
dict; Reading  Verdict. 

VERDICT  IN  EQUITY  CASE.    See  New  Trl\l,  3. 

VERIFICATION,  WAIVER  OF.    See  Answer,  Sufficienct  of. 

WAIVER.    See  Appeal,  1. 

WAREHOUSEMAN.    See  Negligence,  1. 

WATER. 
1.  Water— Public  Use. — By  Sec.  1  of  Art.  xiv.  of  the  Constitution,  the 
use  of  all  water  heretofore  or  hereafter  appropriated  for  sale,  rental,  or 
distribution,  is  expressly  declared  to  be  a  public  use,  and  it  is  not  now 
left  to  the  Legislature,  as  formerly,  to  say  whether  it  shall  be  a  public 
use  or  not.  The  Constitution  itself  declares  it  to  be  such,  and  then 
makes  the  use  subject  to  the  regulation  and  control  of  the  State;  that  is 
to  say,  of  the  Legislature,  in  the  manner  to  be  prescribed  by  statute,  sub- 
ject, however,  to  certain  enumorated  provisions  contained  in  the  constitu- 
tion itself,  and  among  them  to  the  provisions  in  respect  to  the  rates  or 
compensation  to  be  collected  by  any  person,  company,  or  corporation  for 
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WATER  (Continued). 

the  use  of  water  supplied  to  any  city  and  connty,  or  city  or  town,  or  the 
inhabitants  thereof. — People  t.  Stephens^  209. 
2.  Id.-— Ga»— Public  Streets. — Sec.  19,  Art.  xi.  of  the  Constitution  ex- 
pressly grants  to  any  individual  or  company  incorporated  for  that  pur- 
pose, subject  to  the  direction  of  the  Superintendent  of  Streets  or  other 
officer  in  control  thereof,  and  under  such  general  regulation  as  the  muni- 
cipality may  prescribe  for  damages  and  indemnity  of  damages,  the  privi- 
lege of  laying  pipes  in  the  public  streets  and  thoroughfares  of  any  city 
(where  thereare  no  public  works  owned  and  controlled  by  the  municipality), 
BO  far  as  may  be  necessary  for  introducing  into  and  supplying  such  city 
and  its  inhabitants  with  gas,  or  other  illuminating  light,  or  with  fresh 
water,  subject  to  the  condition  that  the  municipal  government  shall  have 
the  right  to  regulate  the  chaiges  thereof. — Id,,  210. 
See  Rates,  Fixing  of. 

WATER  SUPPLY. 

1.  Water  Supply. — Prior  to  the  adoption  of  the  Constitution  of  1879,  the 
right  of  laying  pipes  in  the  streets  of  any  incorporatc<l  city  or  town  in  this 
State  for  the  purpose  of  supplying  the  inhabitants  of  such  city  or  town 
with  fresh  water  lay  only  in  grant  from  the  LegisUture.— Pfop/e  v. 
Stephens,  209. 

2.  Water  Supply  for  MrNiciPALrriES— Constitution— City  and  Ck)UNTY 
Gas  Franchise— Injunction. — The  case  of  the  People  v.  J.  D.  Stephens 
et  a/..  No.  8,023,  decided  November  28,  1882,  followed.  (See  ante,  209.) 
Town  of  Woodland  v.  Stephens,  23a 

WHARF,  HOUSE  NO  PART  OP.    See  Reservation  in  Deed. 

WITNESS.    See  Evidence,  1. 

WITNESS,  CROSS-EXAMINATION  OF. 

Cross-examination  of  Witness. — An  expert  witness,  called  on  behalf  of 
tlie  plainUfT,  had  testified  that  he  had  made  a  post  mortem  examination 
of  the  body  of  George  W.  Gridley,  and  as  to  the  condition  of  the  brain, 
pelvic  viscera,  and  particiilarly  the  kidneys  and  bladder,  and  the  pros- 
tate gland  and  the  urethra;  that  he  had  found  nitrate  of  urea  in  crystals 
in  washing  the  membranes  of  the  brain,  and  crystals  of  urea  in  the  aracli- 
uoid  sac,  etc. ;  that  the  kidneys  were  apparently  in  the  normal  state,  ex- 
cept that  they  were  engorged  with  blood;  that  the  membranes  of  the 
brain,  the  pia  mater,  the  arachnoid  and  dura  mater  were  "thickenevl,  dis- 
colored, adherent,  and  matted  together;"  that  the  prostate  gland  was  en- 
larged, thickened,  and  indurated,  and  its  walls  pressed  together.  In  his 
opinion,  the  deceased  must  have  been  of  unsound  mind  for  five  or  six  years 
prior  to  his  death,  by  reason  of  the  facts  that  the  condition  of  the  pros- 
tate gland  had  obstructed  the  elimination  of  urea,  causing  it  to  enter  in 
the  circulation,  and  poisoning  the  branial  membranes,  and  that  the  pa- 
tient died  of  uremic  convulsions,  thus  produced;  that  the  thickened  con- 
dition of  the  brain  coverings  established  insanity,  and  that  the  thicken- 
ing produced  by  the  chronic  uncmatic  poisoning  must  have  been  gradual, 
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WITNESS,  CKOSS'EXAMINATION  OP  (Continned). 

continuing  several  years.  One  B.,  called  as  an  expert  witness  by  the  de- 
fendant, after  stating  that  he  had  been  a  practicing  physician  and  surgeon 
since  1864,  that  he  was  a  graduate  of  certain  medical  schools,  and  that  he 
had  been  superintendent  for  about  two  years  of  an  insane  asylum  in  Lan- 
cashire, England,  proceeded  to  testify,  in  effect,  that  he  had  never  known 
crystals  of  urea  to  be  found  in  the  brain  or  any  of  its  surroundings; 
that  nitrate  of  urea  is  perfectly  soluble  in  water;  that  uric  and  urea  are 
specifically  different.  He  added,  that  taking  the  condition  of  the  cover- 
ings of  the  brain  and  the  brain  itself,  and  of  the  kidneys,  the  bladder, 
the  prostate  gland,  and  the  urethra,  as  described  by  M.  (and  Dr.  C,  who 
assisted  at  the  post-mortem),  he  could  not  understand  how  any  such  con- 
dition of  his  brain  or  its  membranes  could  be  attributed  to  ursemic  poi- 
soning, without  disease  of  the  kidneys  antedating  it,  and  declared  that 
disease  or  unsoundness  of  mind  could  not  be  predicated  on  the  conditioa 
of  the  coverings  of  the  brain  as  described  by  Messrs.  M.  and  C.  On  cross- 
examination  of  B.,  the  plaintiff  wished  to  put  to  him  a  hypothetical  ques- 
tion, in  all  respects  similar  to  such  questions  propounded  to  plaintiff's 
witnesses  on  direct  examination. 
Held:  Since  the  testimony  of  B.  on  direct  examination  was  confined  to  a 
contradiction  of  the  theory  of  M.  as  to  the  mental  unsoundness  of  Grid- 
ley  produced  by  slow  unemic  poisoning,  the  question  was  not  proper 
cross-examination,  as  the  answer  of  the  witness  thereto,  if  it  sustained 
the  plaintiff's  views,  would  have  constituted  part  of  the  plaintiff's  case, 
which  should  have  been  made  out  before  she  rested.  Nor  was  the  ques- 
tion proper  as  testing  the  capacity  of  B.;  for  if  the  answer  of  B.  had  been 
the  same  as  that  given  by  the  plaintifrs  experts  it.  would  have  strength- 
ened the  plaintiff's  affirmative  case,  if  different  it  would  have  tended  no 
more  to  prove  the  incompetency  of  B.  than  it  would  have  done  to  prove 
the  incompetency  of  the  plaintiff's  experts. — Oridley  v.  Boggs,  191. 

WITNESS,  IMPEACHMENT  OF.    See  Embezzlembnt,  5. 

WORK  ON  MINING  CLAIMS.    See  Minino  CuoMis  3-5. 

WRIT.    See  Mandamus,  1,  2;  Pbohibitiok. 
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